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CITY    OF    NEW    YORK 


AT  GENERAL  TERM. 


HENRY  HOFFMAN,  an  Infant,  Ac,  Plaintiff 
AND  Appellant,  v.  NEW  YORK  CENTRAL 
&  H.  R.  R.  R.  CO.,  Defendant  and  Respon- 
dent. 

Master  and  Sbryant. — ^Railroad  Compaioss. 

If  the  master,  when  sued  for  an  injury  resulting  from  the  tortious 
act  of  his  servant  while  apparently  engaged  in  executing  his 
orders,  claims  exemption  on  the  ground  that  the  servant  was  in 
fact  pursuing  his  own  purposes,  without  reference  to  his  master's 
business  and  was  acting  maliciously  and  willfully,  it  must,  ordi- 
narily, be  left  to  the  jury  to  determine  the  issue. 

Where  different  inferences  may  be  drawn  from  the  facts  proved, 
and,  when,  in  one  view,  they  may  be  consistent  with  the  liability 
of  the  master,  the  case  must  be  left  to  the  jury  (Rowncs  9.  Del. 
Lack.  &  Western  R.  R.  Co.,  64  K  T,  129). 

When  a  train  is  in  motion  and  a  man  appears  with  a  conductor's 
cap  and  badge  and  acts  as  such  and  is  so  recognized,  it  must  bo 
presumed  that  he  is  in  the  railroad  company's  employment  as  a 
conductor. 

The  duty  of  protecting  the  train  from  trespassers,  and  of  removing 
them  from  it,  seems  to  be  incident  to,  and  within  the  scope  of 
such  powers  as  belong  to  the  person  in  charge  of  it, — u  «.,  the 
conductor. 
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Opiniou  of  the  Court,  by  Curtis,  Ch.  J, 
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Before  Curtis,  Ch.  J.,  and  Sanford,  J. 

Decided  April  \^  1878. 

Appeal  from  a  judgment  entered  in  the  defendant's 
favor  upon  the  dismissal  of  the  plaintiff's  complaint. 
The  facts  are  suflBciently  stated  in  the  opinion  of  the 
court. 

Nelson  Smithy  for  appellant. 

Frank  Loomis^  for  respondents. 

By  the  Court. — Curtis,  Ch.  J. — The  learned 
judge  before  whom  this  cause  was  tried  at  the  special 
term,  dismissed  the  complaint,  to  which  the  defendant 
excepted.  The  action  is  to  recover  damages  for  an  in- 
jury to  the  person. 

The  testimony  shows,  that  the  plaintiff,  a  lad  eight 
years  of  age,  while  on  his  way  to  school,  jumped  upon 
the  platform  of  one  of  the  cara  of  defendant's  outgoin;:; 
train  in  Eleventh  avenue,  to  ride  from  Thirty-ninth 
street  to  Forty -fourth  street.  That  he  stit  upon  the 
step  or  platform,  and  that,  a  little  above  Fortieth  street, 
hearing  the  door  of  the  car  open,  he  rose  up,  and  a  man 
neatly  dressed  with  a  conductor's  cap  and  badge  c*>i, 
came  out,  looked  at  him,  and,  without  saying  any  thing, 
gave  him  a  Idck,  and  kicked  him  off  on  to  the  ground. 
He  fell  with  his  right  leg  under  the  wheels  of  the  car. 
The  leg  was  crushpd  and  had  to  be  amputated. 

When  a  train  is  in  motion,  and  a  man  appears  with 
a  conductor's  cap  and  badge,  and  acts  as  such,  and 
is  so  recognized,  it  must  be  presumed,  that  he  is  in 
the  railroad  company's  employment  as  a  conductor. 
It  must  also  be  regarded  that  a  conductor  is  one  of  the 
necessary  agencies  for  the  the  conducting,  control, 
and  management  of  a  train.    The  term,  and  the  ofHce, 
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and  the  duties  resulting  from  it,  are  common  and  well 
known,  as  well  as  those  of  a  brakeman  and  an  en- 
gineer (Hughes  V.  New  York  and  New  Haven  R.  R. 
Co.,  AJ.&S.  222).  The  duty  of  protecting  the  train 
from  trespassers,  and  of  removing  them  from  it,  seems 
to  be  incident  to,  and  within  the  scope  of  such  powers 
as  belong  to  the  person  in  charge  of  it.  In  addition 
to  this,  the  rules  and  regulations  of  the  defendant's  road 
read  in  evidence  place  the  conductor  in  charge  of  the 
train  upon  the  road,  and  make  him  responsible  for  its 
management.  They  apparently  make  it  his  duty  not 
to  allow  trespassers  upon  the  cars,  and  to  protect  the 
train  from  them.  The  reasonable  discharge  of  this  duty 
might  require  him  under  some  circumstances  to  remove 
them  from  the  train ;  such  an  act  would  be  within  tlie 
scope  of  his  employment. 

The  defendant  moved,  at  the  trial,  that  the  com- 
plaint be  dismissed,  upon  the  grounds  that  this  act  of 
the  conductor  was  willful  and  malicious,  and  without 
the  scope  of  his  authority,  and  that  the  negligence  of 
the  plaintiff  contributed  to  the  injury.  The  motion 
was  granted,  and  the  plaintiff  excepted,  and  amonjj 
other  things  excepted  to  the  refusal  of  his  request  that 
the  question  be  submitted  to  the  jury,  whether  the  act 
of  the  conductor  was  malicious. 

Although  the  lad  was  a  trespasser,  he  was  entitled 
to  be  protected  against  unnecessary  injury  on  the  part 
of  those  exercising  the  right  of  removing  him,  and 
there  is  no  justification  for  doing  it  so  recklessly  or 
carelessly  as  to  imperil  his  life  and  cause  the  loss  of  a 
limb. 

A  question  presented  is  whether  this  request  of  the 
plaintiff,  in  view  of  all  the  facts  and  circumstances,  to 
go  to  the  j'ury  as  to  there  being  any  malice  in  the  act 
of  the  conductor,  should  have  been  granted. 

It  appears  to  me  that  this  is  a  case  where  the  con- 
ductor acted  without  malice  or  ill  feeling  towards  the 
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l)laiiitiff.  There  was  nothing  in  the  conduct  of  this 
child  of  eight  years  of  age  to  beget  malice  towards  it 
on  the  part  of  the  conductor.  It  is  more  consistent 
with  the  testimony  presented,  that  the  conductor  acted 
through  heedlessness,  or  zeal,  or  impetuosity  or  in- 
firmity of  disposition,  and  used  more  force  than  was 
necessary  to  accomplish  what  he  felt  was  a  duty  rest- 
ing upon  him  ;  that  is,  to  keep  the  platform  of  the  car 
clear  of  trespassers. 

Even  if  the  defendant  is  exonerated  from  liability 
for  the  willful  and  malicious  act  of  its  servant,  the 
question  whether  such  was  the  character  of  the  act 
fitill  remains  a  fact  for  the  determination  of  a  jury.  In 
the  case  of  Johnson  v.  Second  Avenue  R.  R.  Co.  (47 
iV^.  Y.  274),  where  the  conductor,  in  removing  a  person 
from  the  car  for  the  non-payment  of  his  fare,  in  doing 
so,  stiiick  him  unnecessarily  4n  the  face,  the  court  held 
that  the  question  whether  this  act  was  willful  or  malic- 
ious, or  arising  from  zeal  or  impetuosity  of  temper  in 
the  discharge  of  what  he  deemed  to  be  his  duty,  was  a 
question  of  fact,  and  that  it  should  have  been  left  to 
the  jury.  This  ruling  is  cited  and  followed  in  Rounds 
T.  Del.  L.  &  W.  R.  R.  Co.  (64  N.  T.  129).  In  this 
latter  case,  which  varies  from  the  present  one,  there  is 
the  difference  that  it  was  a  baggage-man  who  kicked 
the  boy  off  the  platform  of  the  train,  and  that  there 
were  printed  notices  posted  up,  one  in  the  baggage  car, 
and  another  one  near  where  the  plaintiff  was  standing 
on  the  platform,  to  the  effect  that  no  one  would  be 
allowed  to  ride  on  the  baggage  car,  except  regalar 
train  men,  and  that  the  conductor  and  baggage-man 
must  see  this  order  strictly  enforced. 

What  authority  was  conferred  on  the  baggage-man, 
and  from  what  source  it  emanated,  is  less  clear,  than 
the  authority  of  the  conductor  in  the  present  case,  to 
remove  a  trespasser  from  the  platform ;  yet  the  court 
held  that  this  question  of  fact,  whether  the  violence  of 
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the  baggage-man  was  willful  and  malicious,  was  one 
that  must  be  submitted  to  the  jury.  The  principle  that 
governs  is  thus  stated  in  th^  opinion  of  Andrews,  J.: 
*'  There  may  be  cases  where  this  rule  does  not  apply, 
and  where  the  court  would  be  justified  in  taking  the 
case  from  the  jury ;  but  where  different  inferences  may 
be  diTiwii  from  the  facts  proved,  and  when,  in  one  view, 
they  may  be  consistent  with  the  liability  of  the  master, 
the  case  must  be  left  to  the  jury." 

I  incline  to  the  view  that  the  cases  above  referred 
to,  and  which  are  later  decisions  than  that  of  Isaacs  v. 
Third  Avenue  R.  R.  Co.,  47  N.  T.  122,  control  the 
question  in  the  case  under  consideration  ;  and  that, 
being  governed  by  them,  we  must  hold  that  the  ques- 
tion of  the  existence,  on  the  part  of  the  conductor,  of 
willfulness  and  malice  in  his  act  as  a  question  of  fact, 
should  have  been  submitted  to  the  jury. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant,  to  abide  the  event 
of  the  suit. 


CoNCTjRRiNO  Opinion  of  Sanford,  J. — In  the  case 
of  Hughes  V.  N.  Y.  and  N.  Haven  R.  R.  Co.  (36  iV:  Y. 
Super.  Ct.  [4  J,  &  S."]  222),  a  railroad  company  was  ex- 
onerated from  liability  for  the  act  of  a  brakeman  in  its 
employ,  who  forcibly  ejected  a  trespasser  from  the 
platform  of  a  freight  train  while  in  motion.  The 
grounds  of  the  decision  are,  that  while  the  train  was 
moving  at  a  rate  which  rendered  such  ejection  danger- 
ous, it  was  unlawful  for  any  one  to  eject  even  a  tres- 
passer therefrom,  and  that  while  it  might  be  presumed 
that  by  his  general  powers  the  brakeman  was  author- 
ized, in  a  proper  manner,  and  under  proper  circum- 
stances, to  remove  intruders,  his  authority  would  not 
be  deemed  to  extend  to  or  cover  a  case  in  which  it 
would  have  been  unlawful  for  his  employers  to  do  the 
act  which  he  assumed  to  perform.    The  couit  followed 
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the  precedent  established  in  Isaacs  v.  Third  Avenue 
R.  R.  Co.  (47  iV.  T.  122),  where  it  was  held  that  the 
defendants  were  not  liable  for  the  act  of  their  servant,  a 
conductor,  who  refused  to  stop  his  carat  the  instance  of 
a  passenger  about  to  alight,  and  forcibly  ejected  her 
from  the  platform,  while  the  car  was  in  motion.  In 
following  that  case,  the  distinction  between  it  and  that 
of  Jackson  v.  Second  Avenue  R.  R.  Co.  (47  JV.  T. 
274)  was  carefully  pointed  out.  The  conductor  having 
in  Jackson' s  case  stopped  the  car  in  order  to  put  olf 
the  passenger  who  had  refused  payment  of  the  fare 
demanded.  Under  the  authority  of  Isaacs  v.  Third 
Avenue  R.  R.  Co.  the  act  of  the  brakeman  was 
held  to  be  a  personal  tort,  for  which  he  alone,  and 
not  his  employers,  were  responsible.  The  same  princi- 
ple seems  applicable  to  the  case  now  under  considera- 
tion, and  it  would  be  our  duty  to  adopt  or  apply  it, 
were  it  not  for  the  controlling  authority  of  a  still  more 
recent  decision  of  the  court  of  appeals,  in  which  it  is 
said,  "  If  the  master,  when  sued  for  an  injury  resulting 
from  the  tortious  act  of  his  servant,  while  apparently 
engaged  in  executing  his  orders,  claims  exemption  on 
the  ground  that  the  servant  was,  in  fact,  pursuing  his 
own  purposes,  without  reference  to  his  master's  busi- 
ness, and  was  acting  maliciously  and  willfully,  it  must 
ordinarily  be  left  to  the  jury  to  determine  the  issue,'* 
and  that  where  different  inferences  may  be  drawn  from 
the  facts  proved,  and  when,  in  one  view,  they  may  be 
consistent  with  the  liability  of  the  master,  the  case 
must  be  left  to  the  jury  (Rounds  v.  Del.  Lack.  &  W. 
R.  R.  Co.,  64  iT.  r.  129). 

While  I  should  personally  regard  the  conduct  of 
the  conductor  in  this  case,  as  willful,  violent  and  reck- 
less, to  a  degree  even  more  reprehensible  than  was 
made  to  appear,  either  in  the  case  of  Isaacs  v.  Third 
Avenue  R.  R.  Co.,  or  in  that  of  Hughes  v.  New  York 
&  New  Haven  R.  R.  Co.,  and  as  constituting  a  crim- 
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inal  assault,  altogether  beyond  the  scope  of  his  em- 
ployment, it  may  be  that  others  would  draw  a  different 
inference  from  the  evidence,  and  if  so,  a  non-suit  should 
not  have  been  ordered.  The  cases  of  Isaacs  v.  Third 
Avenue  R.  R.  Co.,  and  of  Hughes  v.  New  York  &  New 
Haven  R.  R.  Co.  were  called  to  the  attention  of  the 
court,  in  Rounds  v.  Delaware,  Lackawana  and  Western 
R.  R.  Co.,  but  were  not  commented  upon  in  the  opinion 
there  rendered.  That  they  were  not  followed,  is  a  suf- 
ficient reason  for  regarding  as  abrogated  the  rule  they 
were  understood  to  have  confirmed. 

In  Cohen  v.  Dry  Dock,  East  Broadway  and  Battery 
B.  R.  Co.  (40  Super.  Ct.  [8  /.  &  S.]  368 ;  affirmed  in 
court  of  appeals,  March  27,  1877,  4  No.  7  Weekly/ 
Dig.  334,  but  not  yet  reported),  the  action  of  defend- 
ant's servant,  the  driver  of  a  horse  railroad  car,  was 
much  less  flagrant  and  vicious,  and  therefore  less  in- 
dicative of  a  willful  and  malicious  purpose  than  that  of 
the  defendants'  conductor  in  the  case  at  bar,  and  the 
facts  clearly  distinguished  the  case  as  the  court  held, 
from  Isaacs  «.  Third  Avenue  R.  R.  Co.  The  facts  and 
circumstances,  as  they  appeared  in  evidence,  in  Rounds 
•c.  Delaware,  Lackawana  and  Western  R.  R.  Co.,  are, 
however,  too  closely  analogous,  both  to  those  in  Isaacs' 
case  and  to  those  now  under  consideration,  to  admit 
of  any  substantial  distinction ;  and  for  that  reason  I 
concur  with  the  chief  justice  in  directing  that  the  judg- 
ment appealed  from  be  reversed  and  a  new  trial 
ordered* 


'^■■•i" 


8  HENDRICKS  r>,  SIXTH  AVE.  R.  R.  CO. 


Statement  of  the  Case. 


MORTIMER  HENDRICKS,  Plaintiff  and  Res- 
PONDENT,  X.  SIXTH  AVENUE  RAILROAD 
COMPANY,  Defendant  and  Appellant. 

CARRIERS  OF  PASSENGERS,  THEIR  DUTIES,  RESPONSIBILI- 
TIES AND  LIABILITIES.— DAMAGES. 
The  conductor  and  driver  of  street-cars  are  the  agents  and  servants 
of  the  corporation  or  persons  by  whom  they  are  employed, 
and  to  their  judgment,  care  and  skill  the  conveyance  and  safety 
of  the  passengers  are  confided.     This  duty  must  be  discharged 
by  them  with  diligence,  prudence  and  foresiglit. 
The  introduction  of  a  manifestly  intoxicated,  quarrelsome  and 
indecently-attired  man  into  a  street  car  by  the  employees  of 
the  company  is  an  act  of  negligence  for  the  consequences  of 
which  the  company  is  liable;  and  when  the  conductor  admits 
such  a  person  into  the  car,  in  response  to  a  sUitement  of  the 
driver  that  such  person  is  **too  full"  to  ride  on  the  front 
platform,  the  negligence  is  aggravated  and  unjustifiable.     A 
verdict  against  the  company  for  damages  for  personal  injuries 
sustained  by  a  passenger  from  an  unprovoked  assault  by  such 
person  under  such  circumstances,  should  not  be  set  aside  on 
the  ground  that  there  is  no  evidence  of  negligence. 
The  plaintiff  in  this  case  was  severely  injured  about  the  liead  and 
face  by  blows  received,  as  above  stated.     A  verdict  of  $1,000, 
— HMy  not  excessive. 
The  master  is  answerable  in  damages  for  the  mere  negligence  of 
his  servant,  only  to  the  extent  of  compensation  for  the  injury 
received.     The  court  should  have  charged  the  jury,  on  the  re- 
quest of  the  defendant,  that  the  case  was  not  one  in  which 
punitive  or  exemplary  damages  might  be  awai-dcd. 
EVIDENCE. 

Statements  of  the  conductor  in  regard  to  the  occurrence,  not 
made  at  the  time  of  the  act  so  as  to  constitute  a  part  of  the  rc$ 
gesta^  and  being  recitals  of  what  the  driver  told  him  at  the  time 
of  the  event,  are  in  the  nature  of  hearsay  evidence  and  inad- 
missible, and  should  have  been  excluded  on  objection. 

Before  Curtis,  Ch.  J.,  and  Sanford,  J. 

Bedded  Apnl  1,  1878. 


HENDRICKS  «.  SIXTH  AVE.  R.  R.  CO.  9 

Opinion  of  tho  Court,  by  Curtis,  Ch.  J. 

Appeal  by  defendant  from  an  order  denying  a  mo- 
tion to  set  aside  a  verdict  fdr  $1,000  in  plaintiff's  favor, 
on  the  gi'ound  that  it  was  contrary  to  evidence,  and 
that  the  damages  were  excessive.  The  exceptions  wero 
ordered  to  be  heard  in  the  first  instance  at  the  general 
term,  and  judgment  in  the  meantime  to  be  suspended. 

The  action  was  brought  to  recover  damages  for  per- 
sonal injuries,  alleged  by  the  plaintiff  to  have  been  in- 
flicted upon  him  while  a  passenger  in  defendant's  car, 
by  an  intoxicated  person  whom  the  conductor  brought 
in  from  the  front  platform  and  seated  inside  of  the  car 
at  the  request  of  the  driver,  who  told  him  that  ''he 
was  not  fit  to  ride  there,  he  was  too  full."  All  the  al- 
legations of  the  complaint,  except  that  defendant  was  a 
corporation  operating  the  railroad,  and  that  plaintiff 
was  a  passenger  June  4,  1874,  were  denied  by  an  an- 
swer, verified  by  defendant's  president. 

John  E.  Burrilly  for  defendant  and  appellant. 

E,  T.  Belly  for  plaintiff  and  respondent. 

By  the  Court. — Curtis,  Ch.  J. — ^The  conductor 
and  driver  were  the  defendant' s  agents  and  servants, 
to  take  charge  of  the  car  while  on  the  road,  and  to 
their  judgment,  care  and  skill,  the  conveyance  and 
safety  of  the  passengers  in  defendant's  car  was  con- 
fided. As  agents  of  the  defendant,  this  duty  should 
have  been  discharged  by  them  with  diligence,  prudence 
and  foresight.  Where  not  only  persons  in  business 
pursuits,  but  females,  school  children,  and  the  aged 
and  infii'm  are  conveyed  as  passengers,  the  introduction 
into  a  car  and  seating  among  them  by  the  conductor,  of 
an  intoxicated,  quarrelsome,  scratched,  bloody,  dirty, 
ragged  man  vnth  his  clothing  unbuttoned  in  an  inde- 
cent manner,  is  an  offense  against  civilization,  and  un- 
justifiable, no  matter  how  frequent  may  be  its  occur- 
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rence.  When  such  an  act  as  this  occurs  at  the  request 
of  the  driver,  and  after  a  notice  from  the  driver  to  the 
conductor,  that  a  person  of  this  description  is  not  fit  to 
ride  on  the  front  platform,  that  he  is  "too  full,"  the 
want  of  care  and  judgment  by  the  servants  in  dis- 
charging their  duty  for  the  protection  and  welfare  of 
the  passengers,  is  the  more  manifest  and  the  more  ag- 
gravated. 

The  evidence  shows,  that  the  plaintiff  sustained  the 
injuries  of  which  he  complains,  from  an  unprovoked 
and  aggravated  assault,  committed  upon  him  by  a 
drunken  person  of  the  description  above  referred  to, 
who  was  introduced  into  the  car,  by  the  negligence  and 
carelessness  of  the  defendant's  servants,  who  were  in 
charge  of  the  car.  There  is  no  ground  to  set  aside  the 
verdict,  as  contrary  to  evidence. 

The  defendant  asks  to  have  the  verdict  set  aside 
also  for  excessiveness  of  damages.  It  appears  the 
plaintiff  was  struck  several  very  severe  blows,  with 
both  fists,  in  the  face  and  mouth,  that  his  eyes  were 
blackened,  his  teeth  loosened,  his  lips  cut  open,  his 
nose  injured,  and  that  he  was  rendered  unable  to  eat 
meat  and  had  to  have  his  food  mashed  and  could  not 
swallow  comfortably  for  ten  days.  In  my  opinion  the 
verdict  is  not  excessive.  It  is  not  even  compensatory 
for  the  pain  and  suffering,  resulting  from  injuries  of 
the  nature  shown  to  have  been  sustained  by  the  plain- 
tiff. What  reputable  business  man  would  consider 
himself  compensated  by  the  receipt  of  the  amount  of 
this  verdict,  for  the  suffering  necessarily  incident  to 
an  assault  of  this  character  1  Its  amount,  perhaps,  arose 
from  the  very  proper  instructions  of  the  court,  in  his 
charge  cautioning  the  jury  against  giving  excessive 
damages.  But  the  question  of  setting  aside  the  ver- 
dict for  inadequateness  of  damages  is  not  before  us, 
and  it  is  unnecessary  to  consider  this  matter. 

The  plaintiff  testified  to  a  conversation  between 
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himself  and  the  condnctor  after  the  assault,  in  which 
the  conductor  stated  that  the  driver  had  told  him  ''  to 
take  charge  of  this  man ;  that  he  was  afraid  something 
would  happen  ;  that  he  was  afraid  he  might  be  quarrel- 
some, or  he  might  fall  off  the  car,  that  he  wa^  not  in 
a  state  to  take  care  of  himself.'* 

The  defendant  excepted  to  the  admission  of  the 
conversation.  These  statements  of  the  conductor  were 
not  made  at  the  time  of  the  act,  so  as  to  constitute  a 
part  of  the  res  gestcB^  and  as  far  as  they  are  recitals  of 
what  the  driver  told  him,  are  in  the  nature  of  hearsay 
evidence.  In  these  respects  they  do  not  come  within 
the  rule  where  the  statements  and  admissions  of  an 
agent  or  servant  will  bind  the  principal  (Luby  v.  Hud- 
son Eiver  R.  R.  Co.,  17  N.  Y.  131),  and  should  have 
been  excluded. 

The  court  refused  to  charge,  as  the  defendant  re- 
quested, that  the  case  was  not  one  in  which  punitive 
or  exemplary  damages  should  be  awarded.  Thg  de- 
fendant excepted  to  this  refusal,  and  the  exception  is 
tenable.  The  master  is  only  answerable  in  damages 
for  the  mere  negligence  of  his  servant  to  the  extent  of 
compensation  for  the  injury  received.  Though  the 
actual  instructions  to  the  jury,  in  the  charge  on  the 
subject  of  damages,  may  have  led  to  a  more  favorable 
result  for  the  defendant  than  if  the  court  had  complied 
with  the  defendant's  request,  yet  such  a  result  cannot 
necessarily  be  presumed ;  and  it  was  the  right  of  the 
defendant  to  have  the  legal  measure  of  damages,  in 
such  a  case,  charged  by  the  court  (35  N.  Y.  301 ;  68 
Id.  28  ;  56  Id,  45  ;  Id.  295  ;  67  Id.  103). 

The  exceptions  should  be  allowed,  and  the  verdict 
set  aside  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 


Sanford,  J.,  concurred. 
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EDWARD  HILSEN,  Plaiktiff  atjtd  Appellant, 
V.  JAMES  T.  LIBBY,  Defendant  and  Res- 
pondent. 

trademark,  agreement  for  the  use  thereof,  fraud 
in  the  contract. 

The  principles  of  law  applying  to  patents,  and  contracts  of 
license  of  the  same,  and  the  payments  of  royalties  thereupon, 
should  be  applied  to  registered  trademarks,  and  therefore  the 
defendant,  as  licensee  of  a  registered  trademark,  is  not  in  a 
position,  while  he  holds  the  license  and  uses  the  trademark,  to 
set  up  and  maintain,  in  an  action  to  recover  the  royalty  or  fees 
provided  for  in  the  license,  the  defense  that  the  trademark  is 
invalid. 

However,  if  he  was  induced  to  enter  into  the  contract  by  fraudu- 
lent representations  he  has  a  right  to  interpose  that  as  a  de- 
fense (Sexton  V.  Dodge,  67  Barb.  116;  Marston  v.  Sweet,  06  N. 
*r.  212). 

When  a  party  pleads  that  he  has  been  defrauded,  he  is  bound  to 
so  aver  it  that  his  opponent  shall  have  notice  of  it,  and  an  op« 
portunity  to  meet  it.  It  is  not  to  be  gathered  from  vague  and 
partial  allegations  and  obscure  inferences  (See  cases  cited  in 
the  opinion  of  the  court). 

Before  Curtis,  Ch.  J.,  and  Sanford,  J. 

Decided  April  1,  1878. 

Appeal  by  the  plaintiff  to  the  general  tenn  from  a 
judgment  in  favor  of  the  defendant  upon  a  demurrer 
to  the  answer. 

The  action  is  for  an  accounting  under  an  agreement, 
which  is  made  a  part  of  the  complaint,  and  which 
grants  to  the  defendant  the  exclusive  right  to  use  a 
certain  trademark  registered  in  the  United  States 
patent-office  August  10,  1876.  In  consideration  of 
this  license  and  privilege,  the  defendant  covenants  to 
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pay  certain  royalties,  to  furnish  statements,  and  to 
keep  his  books  of  account  open  for  the  plaintiff's  in- 
spection. 

The  answer  admits  the  agreement,  use  of  the  trade- 
mark and  refusal  to  pay,  and  sets  up  that  the  trade- 
mark was  invalid,  that  the  agreement  was  without 
consideration ;  and,  further,  that  as  an  inducement  to 
the  defendant  to  enter  into  the  agreement,  the  plaintiff 
stated  and  represented  to  him  that  he  was  the  first  to 
adopt  and  use  the  trademark,  and  was  solely  and  ex- 
clusively entitled  to  such  use,  but  that  in  fact  it  had 
been  used  previous  to  plaintiff's  adoption  thereof  by 
Ward  Brothers,  and  ever  since,  of  which  use  the  plain- 
tiff had  knowledge  or  information  at  the  time  of  exe- 
cuting such  agreement,  and  that  such  use  diminished 
defendant's  profits;  and  that  the  defendant  executed 
the  agreement  relying  upon  such  statements. 

The  plaintiff  demurred  to  the  answer  as  not  stating 
facts  constituting  a  defense  to  the  action.  The  de- 
murrer was  overruled  and  judgment  granted  thereon 
in  the  defendant's  favor,  from  which  the  plaintiff 
appeals. 

Walter  S.  Poor,  for  appellant. 

Edmund  Weimorej  for  respondent. 

By  the  Court.— Cuetis,  Ch.  J.— Although  it  is 
held  that  the  invalidity  of  a  patent  is  a  good  defense 
to  an  action  brought  for  the  purchase-price  of  the 
same,  on  the  ground  of  a  failure  of  consideration,  yet 
it  is  also  held,  that  such  invalidity  is  no  defense  to  an 
action  to  recover  license  fees  for  the  term  the  patent 
was  actually  used  under  the  license  (Marston  v.  Sweet, 
66  N.  T.  212;  Bartlett  v,  Holbrook,  1  Gray,  114; 
Noton  V.  Brooks,  7  Hurlst.  &  N.  497 ;  Chanter  v.  Dew- 
hurst,  12  Meeson  &  TT.  823 ;  Lawes  v.  Purser,  38  Law 
&  Eq.  48). 
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It  is  unjust  that  a  licensee  should  profit  by  the  use 
of  a  right  under  a  license,  which  he  concedes  iix  his 
agreement  to  be  valid,  and  covenants  to  defend,  and 
then  set  up  that  the  patent  is  void,  in  order  to  evade 
the  payment  of  his  license  dues.  It  is  his  duty  to  offer 
to  surrender  the  license,  if  he  proposes  to  question  the 
validity  of  the  patent,  and  not  seek  to  occupy  a  posi- 
tion where  the  patentee  can  neither  sue  him  as  an  in- 
fringer, since  he  holds  a  license,  or  collect  his  dues 
without  establishing  the  validity  of  his  patent,  the  con- 
cession of  which  was  perhaps  one  of  the  motives  for 
granting  the  license. 

There  is  no  just  reason  why  the  same  principle 
should  not  apply  to  registered  trademarks.  The  Uni- 
ted States  statutes  make  provision  for  the  transfers  of 
the  use  of  trademarks,  and  their  passage  by  assign- 
ment is  recognized  by  the  courts  (§  2,947,  U.  S.  StaL 
at  L.  ;  Filkins  ^.  Blackman,  11  BlatcJif.  440).  The 
intention  to  adopt  and  use  a  trademark  for  exclusive 
use  in  the  United  States,  entitles  such  trademark  to 
registration  and  protection,  the  same  as  though  it  had 
been  already  in  exclusive  use  (§  4,937,  U.  8.  Stat,  at 

The  defendant  also  urged  at  the  argument  that  so 
far  as  relates  to  the  invalidity  or  non-existence  of  the 
right  conveyed  by  an  assumed  grant  or  license  consti- 
tuting a  defense  to  an  action  brought  to  recover  royal- 
ties reserved,  or  for  the  breach  of  any  other  covenants 
by  the  licensee  or  grantee,  the  agreement  in  suit  does 
not  differ  from  a  license  or  conveyance  under  a  patent- 
right 

Though  the  defendant,  as  licensee,  is  not  in  a  posi- 
tion, while  he  holds  the  license  and  uses  the  trademark, 
to  maintain  the  defense  that  the  trademark  is  invalid, 
and  that  his  agreement  consequently  was  without  con- 
sideration, yet  if  he  was  induced  to  enter  into  the  con- 
tract by  fraud,  he  has  a  right  to  interpose  that  as  a 


( 
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defense  (Saxton  v.  Dodge,  67  Sarb.  116 ;  Marston  v. 
Sweet,  66  N.  Y.  212). 

By  closely  examining  the  various  allegations  in  the 
answer,  there  may  be  gathered  statements,  substanti- 
ally, that  as  an  inducement  to  the  defendant  to  enter 
into  the  contract,  the  plaintiff  represented  to  him  that 
he  was  the  first  to  adopt  and  use  the  trademark,  and 
was  solely  and  exclusively  entitled  to  such  use, 
whereas  in  fact  it  had  been  used  previous  to  plaintiflPs 
adoption  of  it,  by  Ward  Brothers,  and  ever  since,  of 
which  use  the  plaintiff  had  knowledge  or  information 
at  the  time  of  executing  the  agreement,  and  that  the 
plaintiff  did  not  have  such  sole  and  exclusive  use  of  the 
trademark,  and  that  the  defendant  executed  the  agree- 
ment relying  upon  such  statements. 

The  question  arises,  whether  this  states  sufficient 
facts  to  constitute  the  defense  of  fra.*d.  It  will  be 
observed  that  three  things  are  omitted  in  the  answer 
that  are.  commonly  regarded  as  essential  elements  of 
fraud.  It  does  not  allege  that  the  plaintiff  made  the 
representations  with  intent  to  deceive,  or  that  the  de- 
fendant was  deceived  by  them,  or  that  the  defendant 
entered  into  the  agreement  believing  them  to  be  true. 

It  is  argued,  on  the  part  of  the  defendant,  that 
where  the  action  is  not  brought  to  recover  damages  for 
fraud,  and  the  fraud  is  merely  alleged  to  avoid  a  con- 
tract by  way  of  defense.  It  is  unnecessary  to  allege 
fraudulent  intent.  There  is  no  principle  that  creates 
any  distinction  where  a  party  pleads  that  he  has  been 
defrauded,  whether  he  pleads  it  as  a  plaintiff  or  a  de- 
fendant. He  is  bound  to  so  aver  it,  that  his  opponent 
shall  have  notice  of  it  and  an  opportunity  to  meet  it. 
It  is  not  to  be  fished  out  from  vague  and  partial  allega- 
tions and  obscure  inferences.  This  principle  should  be 
maintained,  when  fraud  is  pleaded,  as  necessary  for 
the  public  protection  (Addington  v.  Allen,  11  Wend. 
374 ;  Lefller  v.  Field,  52  If.  T.  621 ;  Ross  v.  Titterton,  6 
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HuTiy  280 ;  Marsh  n.  Palker,  40  HT.  T.  565 ;  Hubbel  v. 
Meigs,  50  S.  r.  489). 

The  answer  of  the  defendant,  in  consequence  of 
these  omissions  to  state  facts  that  are  held  essential  to 
constitute  the  defense  of  fraud,  is  defective,  and  for 
the  reasons  stated  cannot  be  sustained. 

The  jud^ent  appealed  from  should  be  reversed 
with  costs,  and  the  plaintiff  have  judgment  on  the  de- 
murrer with  costs,  with  leave  to  the  defendant  to 
amend  the  answer  on  payment  of  such  costs,  and  of 
the  costs  of  reversal. 

Sakford,  J.,  concurred. 


SAMUEL  JOYNSON",  Plaintiff  and  RESPONDEiirr, 
V.  CHARLES  B.  RICHARD'  and  EMANUEL 
BOAS,  Defendants  and 'Appellants. 

PRINCIPAL  and  agent. 

The  general  rule  is  that  if  an  agent,  in  the  course  of  his  agency, 
signs  a  bill  in  his  own  name,  he  is  liable,  and  his  principal  is 
not  (Rogers  v,  Coit,  0  Billy  822  ;  Crocker  v,  Colwell,  59  JV.  F. 
318). 

Section  2,  page  768,  1  JR.  8., — -which  provides  that  "every  note 
signed  by  the  agent  of  any  person  under  a  general  or  special  au- 
thority, shall  bind  such  person," — refers  to  a  note  which  upon  its 
face  appears  to  have  been  signed  by  an  agent,  and  does  not  refer 
to  a  note  so  signed  by  an  agent  that,  under  the  general  rule,  he 
becomes  liable. 

The  case  of  Engh  f>.  Greenebaum  (2  Hun,  136),  must  be  read  and 
considered  with  reference  to  the  facts  of  the  case.  It  holds  a 
defendant  liable  as  a  principal  upon  a  bill  signed  by  the  agent 
personally,  yet  within  his  authority  as  an  agent',  and  that  a  vio- 
lation by  an  agent  of  private  instructions  given  to  liim  by  his 
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principal,  does  not  absolve  a  principal  from  his  responsibility, 
provided  the  act  of  the  agent  is  within  his  authority. 
In  this  case,  if  the  defendants  received  the  money  to  be  transmitted 
to  Liverpool,  for  the  use  of  the  holder  of  the  bilWthat  is,  to  put 
the  drawer  in  funds  to  pay  the  bill ;  the  holder  could  recover  of 
the  defendants  if  they  did  not  transmit  the  money.  On  examina- 
tion and  consideration  of  the  testimony  in  the-  case,,  the  court 
held  that  it  did  not  appear  that  the  money  was  so  received,  and 
the  judgment  was  reversed  on  that  ground. 

Before  Sedgwick  and  Preedman,  JJ. 

Decided  AprU  1,  1878. 

Appeal  from  a  judgment  entered  upon  decision  by 
judge,  a  jury  trial  having  been  waived. 

The  complaint  was  to  recover  $2,900,  had  and  re- 
ceived by  defendants  to  plaintiflPs  use.  It  also  charged 
the  defendants,  as  drawees  of  the  bill  of  exchange 
hereafter  referred  to.  It  also  claimed  judgment  upon 
a  statement  of  facts  sufficiently  referred  to  hereafter. 

The  defendants  were  bankers  in  New  York.  One 
Creagh  did  business  in  Boston.  The  defendants  sent 
to  Creagh  forms  of  bills  of  exchange,  advice-sheets,  and 
lists  of  bankers  in  Europe.  They  were  to  be  used  by 
Creagh  in  Boston.  By  accompanying  letter  the  defend- 
ants wrote  :  '*  Arrangements  have  been  made  with  our 
European  correspondents  to  honor  all  drafts  sent  by  our 
correspondents  here,  when  advised  by  us.  We  would 
respectfully  request  you  to  report  and  remit  promptly." 

A  book,  sent  with,  the  blank  drafts,  stated  the  mode 
in  which  business  was  to  be  done,  and  contained  the 
following:  "It  is  to  be  understood,  you  dmw  these 
drafts  for  your  own  account  as  principal,  and  in  no  case 
to  sign  our  firm.  We  only  acting  as  agents  for  the 
transmission  of  the  funds,  guaranteeing,  however,  the 
prompt  payment  of  all  your  orders,  if  properly  ad- 
vised and  entered  with  remittance,  par  in  New  York.*' 

Vol.  Xn.— 8 
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The  coarse  of  business  was  to  be  that  Creagh  should 
sell  bills  on  bankers  in  foreign  parts.  They  were  to  be 
in  form  like  the  one  sold  to  this  plaintiff,  and  hereafter 
set  out.  Creagh  was  to  send  the  advice-sheet  to  de- 
fendants, to  inform  them  what  bills  had  been  sold,  and 
was  at  same  time  to  remit  to  defendants  a  certain 
amount,  and  thereui)on  the  defendants  were  to  cause 
the  bills  to  be  paid  by  the  drawees  upon  presentation. 

Before  August  17,  the  defendants  had  protected  bills, 
which  Creagh  had  drawn,  and  of  which  he  had  advised 
them,  without  receiving  accompanying  remittances.  On 
that  day,  they  wrote  to  Creagh,  asking  him  to  pay  the 
then  indebtedness,  excepting  $500,  and  informed  him 
that  thereafter  they  could  give  him  no  greater  credit 
than  $500.  On  August  20,  Creagh  was  indebted  to  the 
defendants  in  $5,000,  about,  for  bills  protected  by  de- 
fendants without  remittances  from  Creagh.  About  2 
p.  M.  of  August  20,  the  plaintiff  bought  at  Creagh' s 
office  the  following  bill : 

"BosTOiT,  August  20,  1875. 
"On  demand  of  this  sole  bill  of  exchange, 
^  (S     pay  to  the  order  of  Samuel  Joynson,  five  hun- 
I  ^^    dred  and  nineteen  pounds  sterling,  value  re- 

.  S     ceived,  and  charge  to  account  C.  B.  K.  &  B. 
^  ^  "M.  S.  CREAGH.    , 

0  o     «'  To  Edward  W.  Yates  &  Co., 

1  3  ''37  Castle  Street, 

^  ^  "Liverpool,  England. 

'^S        "No.  61,828." 

The  plaintiflE  paid  a  clerk  of  Creagh,  $2,900.  The 
whole  business  was  done  by  the  clerk,  Creagh  not  be- 
ing in  his  office.  The  clerk  forthwith  deposited  the 
$2,000  in  Creagh' s  bank  account.  The  same  afternoon, 
the  clerk  mailed  to  the  defendants  the  following  advice* 
sheet: 


•^  S 

O    00 


J0YN80N  9.  laCHAM). 


19 


SUtement  of  the  Cas«. 


**  Boston,  August  20,  1875. 
"Messrs.  C.  B,  Richabd  &  Boas,  New  York. 
"  The  following  drafts  have  been  issued,  which  you 
will  please  protect : 


■^•i».a*aJha*^^^rf^>^^^k^_^4^M^M 


i 


i;boo 


85,078 


is 


B 


^8 


it 


JO 


I 


4.ft^ 


4p 


Drawn  to 
order  of. 


CflOu  EQWiight 
James  Bowim 
lbs.  Xatj  Xoronar 


Drawn 
on. 


Dublin. 

London. 

Dnbllm. 


Bemarks. 


i**A*d*iMNka 


[Then  follow  statements  of  thirty-five  other  drafts.] 


61,897 
51,888 


71.4 
519. 


698.16 


I    I  ■  t « 


4.9M 


i^^^B^><ta 


8435.68 


SUzabetkFcU 
SaanelJosmBoii 

Gold  at  11^ 
Befnnd, 


t 


Liverpool -( 


K148.90 
89.85 


H108.15 


Please  ad- 
vise by 
flrstinail. 


Check  to- 
morrow. 

•      -       r    -  *- 


u 


E.  E.,  Angtt0t  20,  1875. 

M.  B.  CKBAGH, 

Per  Q.  J.  <S." 

# 

Creagh  lived  out  of  Boston,  and  wrote  from  his 
place,  some  time  in  the  conrse  of  August  20,  to  the 
clerk  to  draw  from  the  bank  all  but  $500,  and  deposit 
it  in  a  bank  to  the  credit  of  a  New  York  bank  on  ac- 
count of  the  defendants.  This  letter  reached  the  clerk 
on  the  morning  of  the  21st.  He  forthwith  drew  from 
the  bank  a  sum  of  $5,000,  and  deposited  it  as  directed 
by  Creagh.  Further  facts  on  this  point  are  stated  in 
the  opinion. 

The  defendants  received  on  August  21,  the  advice- 
sheet  and  information  by  telegraph  of  the  deposit  of 
$5,000.  Including  the  amount  stated  by  the  advice- 
sheet,  the  indebtedness  of  Creagh  to  defendant  was 
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about  $9,000.  The  defendants  applied  the  $5,000  to 
the  former  indebtedness,  so  as  to  extinguish  that  and 
leave  a  balance  which  might  be  applied  to  protecting 
the  bills  of  the  advice-sheet,  but  not  enough  to  protect 
the  plaintiff's  bill.  This  balance  they  thereupon  ap- 
plied to  the  protection  of  sundry  smaU  bills,  that  were 
first  on  the  advice-sheet. 

The  plaintiff  presented  his  bill,  payment  was  re- 
fused, and  this  action  was  brought. 

The  court  found  that  the  defendants  were  liable,  on 
the  ground  that  Creagh  had  remitted  the  money  to 
defendant,  for  the  specific  protection  of  the  bill  bought 
by  plaintiff. 

Edward  Salomon^  for  appellants. 
jB.  2?.  Qwillim^  for  respondent. 

By  the  Court. — Sedgwick,  J. — ^The  general  rule 
is  that  if  an  agent  in  the  course  of  his  agency  sign  a 
bill  in  his  own  name,  he  is  liable  on  it,  and  the  princi- 
pal is  not  liable  (Rogers  v.  Coit,  6  Hilly  322 ;  Crocker  v. 
Colwell,  46  N.  T.  212).  It  is  not  inconsistent  with  this 
rule,  that  where  a  jxartnership  does  business  in  the 
name  of  one  of  the  partners,  and  in  the  course  of  the 
business,  that  partner  signs  a  note  in  his  own  name,  all 
the  i>artners  are  liable  on  the  note  (Bank  of  Rochester 
t>.  Monteith,  1  Den.  405). 

I  understand  that  section  2,  p.  768,  1  R.  S.y—u  e., 
"every  note  signed  by  the  agent  of  any  person  under 
a  general  or  special  authority  shall  bind  such  person,^' 
— ^means  a  note  that  on  its  face  shows  it  is  signed  by  an 
agent,  and  does  not  mean  a  note  whereon  the  agent  is 
personally  liable. 

The  opinion  in  Engh  v.  Greenebaum  (2  Ilun^  13d), 
must  be  read  with  reference  to  the  facts  of  the  case. 
The  opinion  holds  the  defendant  liable  as  a  principal 
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upon  a  bill  signed  by  the  agent  personally,  and  says 
that  a  violation  of  private  instructions  given  to  an 
agent  will  not  absolve  a  principal  from  responsibility, 
provided  the  act  of  the  agent  is  within  the  authority. 
The  facts  in  proof  showed  that  the  business  done  by  the 
agent  was  Greenebaum's  business,  and  the  latter  meant 
it  should  be  done  in  the  agent*  s  name.  When  the 
agent  received  the  consideration  of  the  bill,  by  con- 
struction of  law  Greenebaum  received  it,  and  therefore 
Oreenebaum  was  liable  to  refund  that  consideration 
(Allen  V.  Coit,  6  ffiU^  318),  although  technically  he 
might  not  be  liable  on  the  bill. 

I  am  of  opinion  that  in  the  present  case,  the  tes- 
timony proved  that  the  business  done  by  Creagh 
was  his  own  business,  and  was  not  the  defendant's. 
Creagh,  in  drawing  the  bills,  did  not  act  as  defend- 
ant's agent.  All  the  liability  that  the  defendants  in- 
curred from  their  dealings  with  Creagh,  depended 
upon  a  special  contract  between  them,  which  was,  in 
substance,  that  upon  the  defendants  receiving  funds  to 
correspond  in  amount  with  the  bills  to  be  protected, 
they  would  protect  the  bills.  The  defendants  would 
not  be  liable  on  the  consideration  of  a  bill,  simply  be- 
cause it  had  been  paid  to  Creagh. 

On  the  argument  it  was  not  denied  that  if  the  de- 
fendants received  from  Creagh,  money  to  be  trans- 
mitted to  Liverpool,  for  the  use  of  the  holder  of  the 
bill,  that  is,  to  put  the  drawee  in  funds  to  pay  the  bill, 
the  holder  has  an  action  if  the  defendants  did  not 
transmit  the  money. 

The  testimony  must  be  examined  to  see  if  Creagh 
did  pay  to  the  defendants,  money  to  be  used  for  the 
protection  of  the  bill  brought  by  the  plaintiff.  The 
claim  is  that  Creagh  sent  to  the  defendants  a  certain 
sum  of  $5,000,  to  be  applied  to  protect  the  plaintiff's 
bill  with  others.  No  special  instructions  were  sent 
with  the  $5,000,  but  it  is  claimed  that  the  defendants 
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received  that  sum  contemporaneoasly  with  the  advice 
sheet,  that  had  opposite  the  statement  of  plaintifPs 
bill,  the  words,  ''Please  advise  by  first  mail,*'  and 
that  this  is  tantamount  to  a  direction  to  apply  the 
money  to  that  draft. 

The  def aidant's  claim  that  before  the  advice-sheet 
was  received,  they  had  required  Greagh  to  reduce  his 
indebtedness  to  them  to  $500,  and  to  keep  it  so  re^ 
duced,  and  that  the  $5,000  was  sent  in  answer  to  this 
requirement. 

There  is  no  doubt  that  Creagh  would  not  have  had 
the  means  of  drawing  the  $5,000,  if  the  money  i)aid 
by  plaintiff  had  not  been  deposited  in  Creagh' s  bank. 
But  immediately  upon  Creagh' s  receiving  the  money 
from  plaintiff,  it  became  Creagh' s  money.  Creagh 
could  use  it  as  his  own  and  give  to  it  any  direction 
that  any  owner  could.  His  duty  to  the  plaintiff  was 
clear,  but  his  power  of  disposition  was  absolute  (Shep- 
pard  V.  Steele,  43  N.  Y.  60).  The  fact,  that  Creagh 
had  received  the  plaintiff's  money  has  still  less  force, 
when  it  appears  that  the  defendants  did  not  know 
what  the  fact  was.  Creagh' s  excuse  for  not  remitting 
regularly  was  that  his  agents  had  not  sent  him  the 
money  for  the  bills  they  had  sold.  For  all  the  de- 
lendants  knew,  the  plaintiff's  hill  might  have  been  one 
of  these. 

Unless  Creagh,  in  remitting  the  money  to  the  de- 
fendants, limited  its  application,  they  had  the  right  to 
apply  it  to  the  former  indebtedness,  as  in  fact  they 
did.  And  the  plaintiff,  to  entitle  himself  to  judgment, 
was  to  show  by  a  preponderance  of  testimony  that 
under  the  general  contract  between  Creagh  and  the 
defendants,  the  payment  of  the  $5,000  was  the  per- 
formance of  the  condition  on  Creagh' s  part,  which 
made  the  contract  operate  specially  in  favor  of  the 
plaintiff  as  the  holder  of  the  bill ;  that  is,  that  it  was 
paid  by  Creagh  to  protect,  among  other  bills,  the  one 
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bought  by  plaintiff.  It  was  not  enough  that  it  was 
Creagh's  daty  to  limit  the  use,  or  that  Creagh  had  an 
intention,  not  disclosed  to  defendants,  to  limit  it ;  or 
even  that  defendants  knew  that  Creagh  had  received 
and  dex>08it43d  the  money  paid  by  the  plaintiff  (Shep- 
pard  V.  Steele,  supra).  If  he  did  not  oommuoicate 
snch  an  intention,  or  if  the  circumstances  themselves 
did  not  show  that  such  was  his  intention,  the  defend- 
ants' right  to  apply  the  money  where  they  saw  fit  pre- 
vailed (Manning  «.  Weaterne,  2  Vern.  603 ;  Stone  n. 
Seymour,  16  Wend.  10), 

On  August  20,  the  plaintiff  bought  the  bill  and 
paid  $2,900.  All  the  business  was  done,  and  the 
money  deposited  on  that  day  by  a  clerk  of  Creagh. 
Another  clerk  made  up  and  mailed  the  advice-sheet 
after  2  o'clock  of  that  day,  and  of  course  then  wrote, 
against  plaintiff's  bill:  *' Please  advise  by  first  mail.'* 
The  next  morning  the  first-mentioned  clerk  drew  from 
the  bank  where  he  had  deposited  the  money  paid  by 
plaintiff  $5,000,  leaving  a  balance  of  about  $300.  The 
«heck  on  which  he  drew  the  $5,000,  was  one  of  a  num- 
ber signed  in  blank  and  left  with  him  by  Creagh.  Ho 
placed  the  $5,000  in  the  Suffolk  Bank  in  Boston,  to  the 
credit  of  the  German- American  Bank  in  New  York, 
for  account  of  the  defendants,  and  sent  information  of 
this  to  defendants  by  telegraph* 

Before  the  information  and  the  advice-sheet  reached 
defendants  on  the  21st,  Creagh  was  indebted  to  them 
between  $4,000  and  $5,Opo ;  nevertheless,  as  the  advice- 
sheet  had  requested  that  plaintiff's  draft  be  advised  at 
once  by  mail,  and  at  the  same  time  saying  the  check 
would  be  sent  on  the  21st,  there  would,  on  these  facts, 
only  be  room  for  an  argument  that  the  deposit  of 
|5,000  was  meant  to  be  that  check. 

Such  a  conclusion  would,  however,  disregard  two 
controlling  facts  not  yet  mentioned.  The  first  is,  that 
on  August  17,  the  defendants  had  written  a  letter  re- 
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quiring  Creagh  to  reduce  his  indebtedness  to  them  to 
8500,  and  there  is  no  proof  that  any  communication  in 
response  had  come  from  Creagh,  before  the  21st.  The 
next  is,  that  whatever  had  been  the  clerk's  intention  on 
the  20th,  in  writing  on  the  advice-sheet  "check  to- 
morrow," the  fact  was  his  deposit  of  $5,000  on  the  21st 
was  not  made  in  pursuance  of  that  intention.  The 
proof  was  clear  from  himself,  that  he  made  it  in  obedi- 
ence to  a  letter  that  had  been  written  by  Creagh  on  the 
20th,  at  his  place,  a  few  miles  from  Boston.  The  clerk 
at  one  time  said  that  this  letter  was  written  by  Creagh 
after  he  had  left  his  office  on  the  20th.  This  was  im- 
mediately correctetd  by  the  witness  saying  that  he  did 
not  know  that  Creagh  was  at  his  office  at  all  on  the 
20th.  Indeed,  so  far  as  the  proof  went,  there  was 
nothing  to  show  (but  the  contrary  was  to  be  inferred) 
that  Creagh  had  any  knowledge  at  all  of  the  plain tiflE's 
purchase  or  payment.  It  is,  therefore,  imi)ossible  to 
find  it  to  be  the  fact,  that  the  advice-sheet  written  by 
the  clerk  was  meant  by  him  or  by  Creagh,  to  refer  to 
the  deposit.  The  defendants  were  justified  in  consid- 
ering, in  accordance  with  the  fact,  that  the  deposit  was 
made  in  response  to  their  demand  for  a  reduction  of 
the  first  indebtedness. 

On  this  last  point,  there  was  evidence  that  the  de- 
fendants believed  that  the  deposit  was  made  in  re- 
sponse to  a  demand  of  them,  made  by  telegraph  on  the 
2l8t ;  but  the  inferences  to  be  drawn  from  the  letter  in 
which  this  appears  are  not  unfavorable  to  the  defend- 
ants. That  letter  was  written,  as  its  contents  show, 
after  the  defendants  had  received  the  advice-sheet  and 
information  of  the  deposit.    This  letter  said : 

*'  We  telegraphed  you  to-day,  approximate  balance 
of  $9,000"  (which  included  the  amount  of  the  advice- 
sheet)  *'must  be  paid  to  Suffolk  National  Bank,  for 
account  of  German- American  Bank,  immediately  after 
the  receipt  of  this  telegram  ;  and  we  are  informed  that 
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you  have  deposited  with  the  SuflPolk  Bank  $5,000  to 
oar  credit.  This  amount  is  totally  insufficient  to  cover 
your  indebtedness,  and  we  have  to  request  that  yoii 
will  at  once  pay  to  the  Suffolk  Bank,  for  our  credit  in 
the  German- American  Bank,  $4,000." 

If  the  conclusions  from  the  testimony  given  on 
behalf  of  plaintiff,  be  not  correct  this  letter  would 
show  that  the  deposit  was  made,  not  as  accompanying 
the  advice-sheet,  but  to  meet  a  demand  on  general  ac- 
count made  by  the  defendants. 

If  the  deposit  of  $5,000  had  been  large  enough  to 
pay  off  the  indebtedness  that  existed,  irrespective  of 
the  advice-sheet,  and  to  leave  some  funds  to  be  applied 
to  the  drafts  specified  in  the  sheet,  large  enough  to 
protect  plaintiff's  bill,  it  might  be  a  question  whether 
it  was  not  defendant's  duty  to  make  that  application 
of  the  balance.  The  plaintiff  should  have  proved  what 
was  necessary  to  such  a  case.  The  defendants  proved 
that  after  applying  to  the  general  indebtedness  the 
$5,000  there  was  not  enough  to  protect  plaintiff's  bill. 
It  would  seem  that,  with  the  balance  and  some  funds 
afterwards  remitted  by  Creagh,  the  defendants  pro- 
tected other  bills  to  a  greater  amount  than  £579.  But 
the  case  was  made  to  turn  solely  upon  the  way  in 
which  the  $5,000  was  to  be  applied  by  defendants. 

After  the  defendants  had  applied  the  $5,000  to  the 
general  account,  Creagh  claimed  that  the  remittance  of 
$5,000  was  sent  by  him  to  be  used  for  plaintiff's  bill ; 
but  this  claim  did  not  alter  the  former  facts  which,  at 
the  time,  fixed  defendants'  rights. 

lam,  therefore,  of  opinion  that  the  judgment  should 
be  reversed,  on  the  ground  that  it  was  not  shown  that 
the  $5,000  was  remitted  for  the  benefit  of  the  plaintiff. 

Judgment  reversed,  with  costs  to  appellant  to  abide 
event,  and  new  trial  ordered. 

Peeedman,  J.,  concurred. 
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JOHN  S.  ROSS,  Plaintiff  and  Respondent,  v. 
ELIZABETH  HARDEN,  as  Administratrix, 
&o.,  AND  AMOS  H.  TROWBRIDGE,  as  Ad- 
ministratob,  &c.,  Defendants  and  Appel- 
lants. 

executors  and  administrators. 

Contracts  of  executors  and  administrators,  although  made  in  the 
interest,  and  for  the  benefit  of  the  estate  they  represent,  if  made 
upon  a  new  and  independent  consideration,  moving  between 
their  promisee  and  themselres,  are  their  personal  contracts,  and 
do  not  bind  the  estate  (Austin  «.  Munro,  47  If.  T.  860;  Ferrin  t. 
Myrick,  41  Id.  815  ;  Cary  9.  Gregory,  88  iT.  F.  Svper.  Ct.  l%7 ; 
and  Ross  v.  Harden,  42  Id.  427). 

If,  however,  a  valid  contract  was  in  fact  made  by  the  plaintiff  with 
the  deceased,  the  action  can  be  maintained  in  its  present  form, 
and  it  can  be  averred  in  one  count  or  statement  of  the  cause  of 
action  (as  in  the  complaint  in  this  action),  that  both  the  intes- 
tate, and  his  representatives  promised  to  pay  (Benjamin  «•  Tay- 
lor, 12  Bar^,  828 ;  Ross  e.  Harden,  cited  above). 
In  any  case,  a  contract  must  be  valid  as  between  the  parties  to  it, 
and  must  be  supported  by  a  good  and  sufficient  consideration  as 
between  them,  in  order  to  be  sustained  and'  enforced  between 
their  legal  representatives,  or  between  either  of  them  and  the 
legal  representatives  of  the  other.  No  contract  can  bind  the 
legal  representatives  of  a  deceased  person,  that  was  not  valid  and 
binding  upon  that  person  at  the  time  it  was  made.  So,  if  a  con- 
tract be  invalid  and  void,  as  being  against  good  morals,  or  in  con- 
flict with  the  established  policy  of  law,  neither  the  parties  to  it 
nor  their  respective  executors  or  administrators  acquire  any 
rights,  or  incur  any  liabilities  under  or  by  virtue  of  the  same. 

A  contract  such  as  is  alleged  in  the  complaint  in  this  case  as  hav- 
ing  been  made  between  the  plaintiff  and  defendant's  intestate,  is 
void  as  between  the  parties  to  it,  for  want  of  consideration  and 
mutuality,  and  as  conflicting  with  the  settled  policy  of  the  law 
which  governs  and  controls  the  transmission  and  devolution  of 
the  estates  of  deceased  persons,  and  the  custody  of  sucli 
estates,  upon  and  after  the  decease  of  their  original  owners  (See 
the  opinion  of  the  court). 
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fffld,  also,  that  the  eyidence  does  not  establiah  the  making  of  such 
a  contract  as  is  alleged  in  the  complaint,  and  that  the  motion  of 
defendants  for  a  dismissal  on  these  grounds  should  have  been 
granted,  and  the  exception  to  the  denial  thereof  was  well  taken 
(See  the  opinion  of  the  court,  Banfobd,  J.,  for  a  review  of  the 
facts,  and  the  law  applicable  thereto,  and  the  exceptions  to  the 
charge  of  the  judge  to  the  jury  da  the  trial  of  the  case). 

Held,  also,  that  the  intestate's  meaning,  in  giving  his  instructions 
as  to  the  disposition  of  the  property,  should  have  been  dUUnetly 
submitted  to  the  jury  as  a  question  of  fact,  and  also  that,  in  any 
aspect  of  the  case  the  verdict  was  excessive. 

Before  Curtis,  Ch.  J.,  Sanford,  and  Preedman,  J  J. 

Ikcided  Apnl  1,  1878. 

Appeal  from  a  judgment  rendered  on  a  rerdict  in 
favor  of  the  plaintiff,  and  also  from  an  order  denying 
defendants'  motion,  made  on  the  judge's  minutes,  that 
the  Terdict  be  set  aside  and  a  new  trial  granted. 

The  action  was  brought  to  recover  $10,000,  as  the 
reasonable  value  of  services  alleged  to  have  been  ren* 
dered  by  the  plaintiff,  in  and  about  the  custody,  preser- 
vation, and  safe  keeping  of  the  personal  property  of 
defendants'  intestate,  after  his  decease. 

The  cause  has  been  twice  tried. 

At  the  first  trial,  the  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $8,476.80. 

Exceptions  then  taken  by  defendants  were  heard 
in  the  first  instance  at  general  term,  in  May,  1877,  and 
were  sustained.  The  verdict  was  set  aside  and  a  new 
trial  ordered,  on  the  ground  that  the  plaintiff  had  been 
erroneously  examined  as  a  witness  in  his  own  behalf, 
in  regard  to  a  personal  transaction  between  himself  and 
the  defendants'  intestate  (40  i\r.  T.  Sv/perior-  Ct.  [10  J. 
&  &]  427). 

A  second  trial,  in  June,  1877,  resulted  in  a  verdict 
in  favor  of  the  plaintiff  for  $9,862.50,  uix)n  which  judg- 
ment was  entered  for  $10,414.72. 
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The  defendants  moved  for  a  new  trial  on  the  min- 
utes, on  the  ground  that  the  verdict  was  against  the 
evidence,  and  excessive  in  amount. 

The  motion  was  denied. 

Defendants  appeal  both  from  the  judgment  and  the 
order  denying  their  motion. 

John  E.  Burrilly  for  appellant. 

George  W.  Lord^  for  respondent. 

By  the  Court.— Sanford,  J.— The  complaint  al- 
leges that  the  services  of  the  plaintiff,  for  which  he 
seeks  compensation,  were  rendered  in  and  about  the 
custody  and  preservation  of  the  estate  of  defendants' 
intestate,  after  his  decease,  but  at  his  request  as  well 
as  at  theirs ;  and  that  they,  in  their  capacity  of  admin- 
istrator and  administratrix,  promised  to  pay  him  there- 
for. If  such  services  were  rendered  at  the  request  of 
the  defendants,  and  not  at  that  of  their  intestate,  the 
action  should  have  been  brought  against  them  in  their 
individual,  and  not  in  their  representative  capacity. 
For,  as  was  well  observed  by  Freedman,  J.,  when  this 
case  was  fonnerly  before  the  court,  contracts  of  execu- 
tors and  administrators,  although  made  in  the  interest 
and  for  the  benefit  of  the  estate  they  represent,  if  made 
upon  a  new  and  independent  consideration,  moving 
between  their  promisee  and  themselves,  are  their  per- 
sonal contracts  and  do  not  bind  the  estate  (citing  Aus- 
tin V.  Munro,  47  N.  Y.  360 ;  Ferrin  v.  Myrick,  41  Id. 
316 ;  Gary  v.  Gregory,  38  N.  T.  Superior  CL  127). 

K,  however,  a  valid  contract  was,  in  fact,  made  with 
the  plaintiflP  by  the  deceased,  the  action  may  be  main- 
tained in  its  present  form,  and  it  may  be  averred  in  one 
count  or  statement  of  the  cause  of  action,  that  both  the 
intestate  and  his  personal  representatives  promised  to 
pay  (Benjamin  v.  Taylor,  12  Barb.  328).    There  is, 
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however,  no  authority  for  joining  a  cause  of  action 
founded  upon  the  contract  of  an  intestate  with  one 
founded  upon  the  contract  of  his  personal  representa- 
tires.  '  In  the  case  last  cited,  but  one  contract  was  set 
forth,  and  that  was  with  the  testator.  No  contract 
with  the  executor  was  alleged.  Here  the  averment  is 
that  plaintiff's  services  were  performed  at  the  request 
both  of  the  intestate  and  of  the  defendants,  and  that 
both  promised  to  pay  for  them.  There  was,  therefore, 
a  misjoinder  of  alleged  causes  of  action,  assuming  that 
a  cause  of  action  founded  upon  a  valid  contract  of  the 
intestate  is  sufficiently  set  forth. 

At  the  trial  no  evidence  was  offered  tending  to  show 
either  a  request  or  promise,  made  by  or  on  behalf  of 
the  defendants  or  either  of  them  ;  and  the  plaintiff  re- 
lied solely  on  the  promise,  which  he  claimed  as  an 
implication  of  law,  that  the  defendants  would  pay  for 
services  rendered  their  intestate's  estate  after  his 
decease,  upon  his  request  made  in  his  lifetime. 

The  recovery,  therefore,  is  to  be  sustained,  if  at  all, 
upon  the  theory,  that  one  may  bind  his  legal  represen- 
tatives for  a  consideration  not*  moving  to  himself,  but 
to  them,  and,  by  a  contract,  which  in  its  nature  and  by 
its  terms,  is  not  susceptible  of  performance  by,  or  of 
enforcement  against,  himself;  and  upon  the  further 
theory,  that  one  may  delegate  to  a  person  or  persons, 
other  than  those  whom  the  law  designates  for  that 
purpose,  the  care,  custody  and  safe  keeping  of  his 
property  after  death,  not  by  last  will  and  testament, 
executed  in  the  manner  and  with  the  solemnities  pre- 
scribed by  law,  but  informally  and  by  mere  word  of 
mouth. 

The  general  principle,  doubtless,  is  that  for  any 
cause  of  action  arising  upon  a  contract  valid  in  its  in- 
ception as  against  the  contractor,  suit  may  be  main- 
tained against  his  executor  or  administrator,  irrespect- 
ive of   the  question  whether  such   cause  of   action 
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actaally  accrued  and  became  snsceptible  of  enforcement 
in'  his  lifetime,  or  not  until  after  his  decease. 

But  contracts  may  be  made  upon  which  no  cause 
of  action  can  arise  against  the  personal  representatives 
of  the  contractor  after  his  decease.  As,  for  instance, 
where  the  contract  is  purely  personal  to  the  deceased, 
and  can,  of  necessity,  be  performed  according  to  the 
intentions  of  the  parties  by  no  one  else.  The  case  of 
an  author,  who  undertakes  to  write  a  specified  literary 
work ;  or  of  a  musical  composer,  who  agrees  to  compose 
an  opera  or  oratorio  ;  or  of  an  artist,  who  promises  to 
paint  a  portrait,  affords  an  apt  and  pertinent  illustra- 
tion. In  each  of  these  cases  the  undertaking  is  personal 
to  the  contractor,  and  can  be  performed,  within  the 
intent  of  the  parties,  by  no  one  else.  The  legal  maidm 
^^  actio  personalis  moritur  C7im  persona^^^  is  in  such 
case  to  be  invoked  and  applied.  But,  in  any  case,  a 
contract  must  be  valid  as  between  the  parties  to  it,  and 
must  be  supported  by  a  good  and  sufficient  considera- 
tion, as  between  them,  in  order  to  be  sustained  and  to 
be  susceptible  of  enforcement  between  their  legal  rep* 
resentatives,  or  between  either  of  them,  and  the  legal 
representatives  of  the  other,  as  no  contract  can  bind 
the  legal  representatives  of  a  deceased  i)erson,  which  is 
not  valid  and  binding  upon  himself.  A  contract 
founded  upon  an  illegal  consideration,  or  supported  by 
no  consideration  whatever,  would  bind  neither  the  par- 
ties  to  it  nor  their  legal  representatives. 

So,  if  a  contract  be  void  as  against  good  morals,  or  as 
in  conflict  with  the  established  policy  of  law,  it  can  be 
enforced  by  neither  of  the  parties  to  it ;  and  their  re- 
spective executors  or  administrators  acquire  no  rights 
and  incur  no  liabilities  under  or  by  value  of  it  I  am 
of  opinion,  that  a  contract  such  as  is  alleged  in  the 
complaint  as  having  been  made  between  the  plaintiflF 
and  defendant's  intestate  is  void,  as  between  the  par- 
ties to  it,  for  want  of  consideration  and  mutuality ; 
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and  also  as  conflicting  with  the  settled  policy  of  the 
law  which  governs  and  controls  the  transmission  and 
devolution  of  the  estates  of  deceased  persons,  and  the 
custody  and  control  of  such  estates  upon  and  after  the 
decease  of  their  original  owners.  The  power  of  direct- 
ing, within  certain  limits,  what  disposition  shall  be 
made  of  his  property  after  his  decease,  is  accorded  by 
the  sovereign  power,  the  people,  to  every  person  of 
suitable  age  and  of  sound  mind  and  memory  (2  H.  S. 
60).  But  that  power  must  be  exercised  by  will,  in 
writing,  and  not  otherwise,  excepting  in  the  case  of 
soldiers  in  actual  military  service,  and  mariners  at  sea. 
And  every  last  will  and  testament  must  be  executed 
and  attested  as  the  law  prescribes,  or  it  will  have  no 
force  or  validity  whatsoever.  According  to  the  older 
authorities  of  the  ecclesiastical  law,  the  appointment 
of  an  executor  was  essential  to  a  testament,  and  was 
said  to  be  its  substance,  head,  true  formal  cause,  and 
very  foundation  ( WiUi(Wi8  on  Execidors^  *  7).  Indeed, 
the  common  law  judges  laid  down  the  rule,  in  Wood- 
ward v.  Lord  Darcy  {Plowd.  185),  that  "without  an 
executor  a  will  is  null  and  void." 

That  rule  was  long  since  abrogated,  and  a  will  may 
now  appropriate  the  testator's  estate,  and  apportion  it 
among  the  objects  of  his  bounty,  without  specifying 
the  i)articular  individual  who  shall  assume  the  duty 
of  executing  it  On  the  other  hand,  the  mere  nomina- 
tion of  an  executor,  without  legacy  or  bequest,  or 
direction  as  to  which  disposition  he  shall  make  of  the 
estate,  is  sufficient  to  constitute  a  will,  and,  as  a  will, 
such  nomination  must  be  probated  ( Williams  cm  Execu- 
tors^* 124).  But  in  all  cases  where  the  custodian  of 
the  estate  is  not  nominated  by  will,  the  law  reserves 
to  itself  the  right  and  power  of  apx>ointment,  and 
charges  any  one  who  intermeddles  with  the  goods  of 
the  deceased  as  for  a  trespass  or  tortious  act,  committed 
in  his  own  wrong.    Such  intermeddlers  or  intruders 
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were  formerly  known  and  dealt  with,  as  executors 
de  son  tort;  but  that  office  or  function  is  now  abolished 
in  this  State,  by  statute.  Any  person,  however,  who 
takes,  receives  or  interferes  with  the  property  or  effects 
of  a  deceased  person,  is  regarded  as  a  trespasser,  and 
is  responsible,  as  such,  for  the  value  of  the  property 
or  effects  so  taken  or  received,  and  for  all  damages 
caused  by  his  acts  to  the  estate  (2  H,  S.  449,  §  17). 

There  are  acts  which  a  stranger  may  perform  without 
subjecting  himself  to  the  hazards  of  such  tortious  lia- 
bility,— such  as  locking  up  the  goods  for  preservation, 
directing  the  funeral  and  defraying  its  expenses  out  of 
the  effects  of  the  decease,  feeding  his  cattle,  or  provid- 
ing necessaries  for  his  children, — for  these,  it  is  said, 
are  offices  of  kindness  and  charity,  Any  assumption 
of  exclusive  authority,  control,  or  right  of  disposition, 
however,  is  a  trespass,  and  may  be  treated  as  such  by 
an  executor,  or  general  or  special  administrator,  when 
qualified,  notwithstanding  the  pretext  of  a  license, 
power  of  attorney,  or  special  request  from  the  decedent 
in  his  lifetime.  At  the  moment  of  death,  eo  instant f, 
the  legal  title  to  personalty  vests,  by  operation  of  law, 
in  the  personal  representatives  of  the  deceased.  Let- 
ters testamentary  and  of  administration  relate  back 
from  the  date  of  their  issue,  to  the  date  of  the  death  of 
the  testator  or  intestate,  and  no  one  claiming  to  act  as 
the  agent  or  attorney  of  a  deceased  person  can  demand 
or  retain  personal  assets  by  a  right  paramount  to  that 
conferred  by  such  letters. 

It  was  conceded  on  the  argument  that  the  plaintiff 
could  not  have  retained  possession  of  the  deceased's 
box  of  securities  for  an  hour,  after  demand  from  the 
defendants,  when  once  their  title  was  established  by 
their  letters  of  administration.  And  yet,  as  will  shortly 
appear,  the  contract,  if  such  it  can  be  called,  between 
the  plaintiff  and  their  intestate,  authorized  and  required 
him  to  retain  the  control  of  the  property,  not  merely 
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until  it  should  be  demanded  by  them,  but  until  one 
James  Gray  should  arrive  from  Ireland.  And  the 
principle  upon  which  the  contract  is  to  be  maintained, 
if  at  all,  would,  tfs  it  seems  to  me,  sanction  and  sustain 
an  arrangement  whereby  the  legal  rights  and  powers 
of  executors  and  administrators  would  be  subordi- 
nated to  the  instructions  of  their  testator  or  intestate, 
orally  imparted  to  a  stranger.  The  contract  now  in 
question,  if  it  meant  that  anything  should  be  done 
after  the  death  of  the  intestate,  meant  that  the  plaintiff 
should  retain  the  control  of  the  defendants'  property, 
not  merely  until  the  defendants  should  demand  its 
delivery,  but  until  a  contingency  should  occur,  which 
might  be  in  the  remote  future,  and  indeed,  which  might 
never  occur  at  all.  It  is  manifest  that  the  defendants 
were  under  no  obligation  to  accede  to  the  terms,  or  to 
X)ermit  the  performance  of  any  such  contract  as  that ; 
nor  can  I  perceive  any  good  ground  upon  which  they 
should  be  required  to  recognize  or  respect  it  at  all.  It 
lacked  at  least  one  of  the  essential  elements  which 
underlie  the  validity  of  all  contracts.  It  was  without 
mutuality,  and  as  between  the  parties  to  it,  no  consid- 
eration moved  from  either  to  the  other.  The  intestate 
might  equally  well  have  instructed  the  plaintiflf  to  pur- 
chase or  sell  property  for  account  of  his  estate,  after 
his  decease,  and  the  plaintiff's  promise  to  do  so,  would, 
on  the  same  principle,  have  raised  a.n  implied  promise 
on  the  part  of  the  defendants  to  abide  by  his  action 
and  compensate  him  therefor. 

But  the  evidence  in  the  case  does  not,  in  my  judg- 
ment, establish  the  making  of  any  such  contract  be- 
tween the  plaintiff  and  the  defendants'  intestate,  as 
that  alleged  in  the  complaint ;  nor  any  request  on  the 
^airt  of  said  intestate  for  the  rendition  of  any  service  to 
be  performed  after  his  decease. 

It  appeared  at  the  trial  that^on  March  4,  1872,  the 
plaintiff,  who  was  then,  and  for  eleven  years  had  been, 
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the  confidential  clerk  of  defendants'  intestate,  and,  as 
such,  entrusted  not  oiily  with  the  i)osses8ion,  care  and 
custody  of  his  securities,  but,  to  a  large  extent,  with 
their  legal  title  and  apparent  ownership,  brought  to 
the  house  of  said  intestate  from  its  accustomed  place 
of  deposit,  in  the  vault  of  the  Bank  of  the  State  of 
New  York,  the  tin  box  in  which  his  securities,  consist- 
ing of  bonds,  railroad  stocks,  mining  stocks,  &c.,  &c., 
were  usually  kept.  The  plaintiff,  in  his  capacity  of 
clerk,  had  repeatedly  had  the  care  and  custody  of  the 
box  before,  and  had  previously  taken  charge  of  these 
securities.  They  had  been  entrusted  to  his  care  for 
weeks  at  a  time.  He  was  the  only  clerk  of  the  intes- 
tate ;  he  did  all  his  business  ;  he  had  always  been  the 
custodian  of  the  box  in  transferring  it  to  and  from  the 
bank.  The  value  of  the  securities  in  the  box  was 
about  $1,200,000.  A  large  portion  of  them  then  stood 
in  the  name  of  the  plaintiff,  and  were  transferable  by 
him.  When  the  box  was  brought  up,  defendants'  in- 
testate had  the  key..  He  opened  it,  told  the  plaintiff 
to  separate  the  securities  to  the  extent  of  $500,000, 
and  to  get  another  box  and  put  James  Gray's  securities 
in  it.  Plaintiff  did  separate  the  securities  as  directed, 
under  the  supervision  of  his  employer,  who  specified 
which  securities  were  to  go  to  James  Gray.  After  the 
separation  was  effected,  under  the  supervision  of  the 
intestate,  all  the  securities  were  put  back  into  the  box. 
Intestate  locked  it,  handed  the  key  to  the  plaintiff,  and 
'*  told  him  to  take  charge  of  the  box  and  to  put  it  in 
the  Safe  Deposit  Company,  until  James  Gmy  arrived 
from  Ireland."  ' 

This  is  all  that  was  said  on  the  subject.  Thei:e  was 
no  reference  to  the  condition  of  intestate  as  at  all  pre- 
carious in  respect  to  the  contingencies  of  life  and 
death ;  nothing  to  indicate  that  he  did  not  himself  ex- 
pect to  survive  until  the  contingency  of  Gray's  arrival 
should  occur.    These  words  alone  constitute  the  re- 
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quest,  upon  which,  as  the  plaintiff  insists,  a  promise 
on  the  part  of  the  defendants  is  in  law  to  be  implied 
that  they  would  compensate  him  for  services  to  be 
rendered  in  and  about  the  care,  custody  and  preserva- 
tion of  their  intestate's  estate  after  his  decease. 

This  interview  occurred  on  March  4, 1872.  Intestate 
was  in  fact  in  a  low  condition  of  health  at  the  time, 
though  evidently  capable  of  attending  to  business. 

He  died,  two  days  afterwards,  March  6,  1872.  The 
box  remained  at  his  house  until  his  death.  The  plain- 
tiff then  took  possession  of  it ;  removed  it  to  his  own 
house,  it  being  too  late  to  take  it  to  the  Safe  Deposit. 
Company  on  that  day.  The  n^t  day  he  carried  it 
back  to  the  house  of  the  deceased,  but,  subsequently, 
between  one  and  two  o'clock,  took  it  down  to  the  Safe 
Deposit  Company  and  put  it  in  there ;  hired  a  safe, 
and  put  Mie  box  in  with  its  contents.  It  remained 
there  from  March  8  to  March  14,  when  it  was  handed 
over  to  the  defendants,  who  had  then  qualified  as  the 
legal  representatives  of  its  deceased  owner. 

Upon  this  state  of  facts,  as  disclosed  by  the  evi- 
dence, a  motion  was  made  for  the  dismissal  of  the 
<x)mplaint,  as  well  on  the  ground  that  the  averments  of 
the  complaint  in  respect  to  the  employment  of  the 
plaintiff  by  the  deceased  were  not  sustained  by  the 
proof,  as  upon  the  ground  already  considered,  viz., 
that  it  was  not  competent  for  the  decedent  to  enter  into 
a  contract  with  the  plaintiflf  for  the  care  and  custody 
of  his  estate  from  and  after  his  decease. 

I  am  of  opinion  that  the  motion  should  have  been 
granted,  and  that  the  exception  to  its  denial  was  well 
taken,  on  both  the  grounds  urged. 

The  same  question,  however,  substantially,  was 
again  presented  by  exceptions  taken  to  the  charge  of 
the  court,  and  to  his  ref  asal  to  charge  as  requested ; 
and  it  will  perhaps  be  more  convenient  to  consider  the 
evidence,  as  bearing  upon  the  question  of  a  contract, 
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in  connection  both  with  the  charge  and  with  the 
ruling  of  the  court  in  refusing  to  dismiss  the  com- 
plaint. 

After  evidence  had  been  adduced  on  the  part  of  the 
defense,  relating  mainly  to  the  value  of  the  plaintiffs 
alleged  services,  the  court  charged,  in  effect,  among 
other  things,  that  if  defendant's  intestate,  in  view  of 
his  situation  and  for  the  purpose  of  taking  proper 
steps  to  secure  his  estate,  called  on  the  plaintiff  to  take 
charge  of  his  estate,  at  his  death,  and  he  did  take 
charge  of  it,  he  is  entitled  to  compensation  for  the 
risk,  although  previously  employed  at  a  moderate 
salary  ;  for  the  contract  with  respect  to  such  previous 
employment  ceased  with  the  life  of  the  intestate  ;  and 
it  is  precisely  at  that  point  of  this  case  that  the  new 
contract  arises. 

He  further  chai^d,  that  when  the  plaintiff  took 
charge  of  the  box,  services  were  rendered  which  en- 
titled him  to  compensation,  and  that  the  question 
whether  there  was  a  contract  must  be  answered 
adversely  to  the  defendants.  To  these  portions  of  the 
charge  exception  was  taken,  and  the  defendants  also 
excepted  to  the  refusal  of  the  court  to  charge,  as  re- 
quested, that  the  contract  as  testified  to  terminated  at 
the  death  of  the  intestate.  In  response  to  such  re- 
quest the  court  had  charged  that  the  contract  com- 
menced on  the  death  of  the  intestate,  to  which  prop- 
osition exception  was  also  taken. 

These  exceptions,  in  connection  with  that  taken 
at  the  close  of  the  plaintiffs  case  to  the  refusal  of  the 
court  to  dismiss  the  complaint,  clearly  raise  the  ques- 
tion whether  any  promise  on  the  part  of  the  defend- 
ants or  their  intestate,  that  the  plaintiff  should  receive 
compensation  for  services  to  be  i)erformed  in  and 
about  the  custody  of  bis  estate  after  his  decease,  can 
be  implied  from  what  occurred  at  the  interview  be- 
tween them  on  March  4. 
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There  being  no  conflict  of  evidence  as  to  what  oc- 
curred on  that  occasion,  the  question  would  seem  to  be 
one  for  the  court  and  not  for  the  jury,  though  it  is  not 
entirely  clear  that  the  learned  judge  at  the  trial  so  re- 
garded it.  A  portion  of  the  charge  indicates  that  he 
at  first  proposed  to  submit  to  the  jury,  the  question 
whether  or  not  the  intestate,  in  view  of  his  situation, 
and  for  the  purpose  of  taking  steps  to  secure  his  es- 
tate, called  on  the  plaintiff  to  take  charge  of  the  box, 
at  his  death.  The  fair  purport  of  the  charge,  however, 
taken  as  a  whole,  is  such  that  it  must  be  deemed  to 
withdraw  from  the  jury,  this,  and  all  other  questions, 
except  that  of  the  value  of  the  services  rendered  by 
the  plaintiff  and  the  amount  of  the  compensation  to 
which  he  was  entitled,  for  the  jury  were  distinctly  in- 
structed that  the  question  raised  by  the  counsel  for 
the  defendants,  as  to  whether  or  not  there  was  a  con- 
tract, must  be  answered  against  his  view;  and  they 
were  as  distinctly  charged,  that  when  the  plaintiff 
took  charge  of  the  box,  services  were  rendered,  for 
which  he  was  entitled  to  compensation.  Defendants' 
counsel  requested  the  court  to  charge,  that  in  order  to 
entitle  the  plaintiff , to  recover,  the  jury  must  be  satis- 
fied that  it  was  the  intention  of  the  intestate  to  enter 
into  a  new  and  independent  contract,  and  that  the  di- 
rection given  to  him  was  not  intended  to  be  given  in  th^ 
course  of  his  existing  employment.  To  this  request 
the  court  responded  as  follows  :  ' '  I  have  already  said 
that  it  was  for  them  to  say  what  he  intended."  To  the 
refusal  of  the  court  to  charge  as  requested,  defendants' 
counsel  excepted.  As  already  intimated,  I  am  of 
opinion  that  in  the  absence  of  conflict  or  contradic- 
tion in  regard  to  the  facts  of  the  case,  the  question, 
whether  the  defendants'  intestate  is  to  be  deemed  to 
have  requested  the  plaintiff  to  perform  services  for  his 
estate,  after  his  decease,  and  also  whether  any  pro- 
mise to  compensate  the  plaintiff  therefor  is  to  be  im- 
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plied  from  such  request,  if  made,  are  questions  of  law. 
Upon  these  questions  the  case  was  the  same  when  the 
plaintiff  rested  and  the  motion  for  non-suit  was  made, 
as  when  finally  submitted  to  the  jury. 

If  the  facts  are  not  such  as  to  warrant  the  infer- 
ence, that  in  directing  his  clerk  to  deposit  his  box  in 
the  Safe  Deposit  Company,  the  intestate  contemplated 
a  service  the  performance  of  which  was  not  to  be  im- 
mediate, but  which  was  only  to  be  contingent  upon 
and  to  follow  after  his  death,  the  complaint  should 
have  been  dismissed.  For  it  cannot  be  doubted  that 
the  transfer  of  the  box  to  and  from  its  appropriate 
place  of  deposit,  and  its  care  and  custody  during  such 
transfer,  were  within  the  scope  of  the  plaintiflFs  exist- 
ing employment,  and  were  among  the  regular  and 
accustomed  duties  which  he  was  most  frequently 
required  to  perform. 

There  was  nothing  in  the  language  of  the  intestate 
to  indicate  that  he  contemplated  the  retention  of  the 
box  at  his  place  of  residence  during  the  remainder 
of  his  life  ;  and  nothing  in  the  evidence,  save  the  fact 
that  he  did  die  two  days  afterwards,  tends  to  show 
that  he  was  in  extremis^  or  that  he  apprehended  his 
own  immediate  demise.  Indeed,  his  expressed  pur- 
pose of  having  the  box  remain  in  the  Safe  Deposit 
Company  until  Gray  should  anive,  would  indicate 
that  he  expected  to  survive  that  event, — ^since  he  must 
be  presumed  to  have  known  that  in  the  event  of  his 
death,  it  would  be  the  right  and  the  duty  of  his  legal 
rei^resentatives  to  take  it  into  their  possession, — and 
to  dispose  of  its  contents  in  due  course  of  administra- 
tion. It  would  have  been  altogether  at  variance  with 
the  habitual  prudence  and  caution  that  had  previously 
characterized  the  action  of  both  the  plaintiff  and  his 
employer,  that  a  tin  box,  susceptible  of  easy  demoli- 
tion or  depredation,  and  containing  over  a  million  of 
dollars  in  securities,  largely  negotiable,  should  be  left 
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lying  around  for  an  indefinite  period,  or  should  not, 
at  oiice,  be  consigned  according  to  their  established 
usage,  to  some  safe  depository.  And,  therefore,  it 
seems  incredible  that  the  direction  given  to  the  plain- 
tiflf  could  import  a  purpose  to  defer  such  consignment, 
during  the  then  uncertain  period  of  the  intestate's 
life,  or  could  have  any  other  than  a  present  and  im- 
mediate significance  and  effect.  The  words  used  are 
clearly  susceptible  of  a  construction  which  would  give 
them  immediate  effect.  They  were  such  as  the  intes- 
tate would,  naturally,  have  used,  had  he  contemplated 
and  designed  an  immediate  deposit  of  the  box  in  the 
Safe  Deposit  Company,  irrespective  of  any  question  of 
his  life  or  death.  1  think  it  would  be  doing  violence 
to  their  ordinary  and  true  import  and  significance  to 
interpolate  among  them  any  such  expression  as  "after 
my  death,"  or  equivalent  phraseology. 

The  policy  of  the  law  regards  with  extreme  solici- 
tude and  suspicion  any  parol  disposition  of  property 
causa  mortis  ;  and  particularly  where  such  disposition 
is  to  take  effect  only  in  case  of,  and  after  death.  If 
any  valid  disposition  of  it,  even  with  respect  to  its  care 
and  custody,  can  be  effectively  made,  o'iherwise  than 
by  the  observance  of  those  testamentary  attestations 
which  the'  statute  of  wills  requires,  the  purpose  and 
intention  of  the  owner  should  be  established  by  the 
clearest  and  most  indubitable  evidence,  and  without 
any  resort  to  conjecture  or  surmise.  In  the  present 
case  the  alleged  purpose  of  the  intestate  to  devolve 
upon  the  plaintiff,  the  care  and  custody  of  his  property 
upon  his  death  and  thereafter,  rests  only  in  conjecture 
and  surmise.  Indeed,  in  my  opinion,  the  evidence  so 
clearly  indicates  the  intestate's  purpose  that  immediate 
action  should  be  taken  with  respect  to  the  deposit  of 
the  box  in  the  Safe  Deposit  Company,  while  he  lived,  as 
to  withdraw  his  intention  in  that  regard  from  the 
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realm  of  conjecture,  and  to  fix  it  within  the  bounds  of 
reasonable  certainty. 

If  such  was  the  import  of  the  intestate's  direction 
to  the  plaintiff,  the  duty  devolved  upon  him  was  within 
the  scope  of  his  existing  employment,  and  its  perform- 
ance entitled  him  to  no  compensation  in  excess  of  that 
thereby  provided. 

Entertaining  no  doubt  that  such  is  the  only  con- 
struction w^hich  can  be  given  to  the  language  used,  I 
am  of  opinion  that  the  complaint  should  have  been 
dismissed  on  this  ground,  as  well  as  on  that  first  con- 
sidered ;  but  if  the  matter  be  doubtful,  the  defendants 
were  at  least  entitled  to  have  the  question  of  their  in- 
testate's meaning  fairly  and  distinctly  submitted  to  the 
jury,  substantially  in  accordance  with  the  terms  of  their 
request.  I  do  not  think  this  was  done.  The  question 
of  intestate's  meaning,  if  it  can  be  deemed  to  have  been 
submitted  to  the  jury  at  all,  by  the  learned  judge  in 
his  charge  as  delivered,  was  in  effect  predetermined  by 
specific  instructions  as  to  the  law  of  the  case,  by  which 
such  submission  was  accompanied  or  followed.  For 
the  learned  judge  instructed  the  jury,  as  matter  of  law, 
that  the  question  of  contract  or  no  contract,  ''raised 
by  the  learned  counsel  for  the  defendant,  must  be 
answered  against  his  view  of  that  question."  It  can 
hardly  be  asserted  that  a  question  of  fact  is  submitted 
to  a  jury  for  their  determination  when  they  are  at  the 
same  time  instructed  how,  as  matter  of  law,  that  ques- 
tion ''must  be  answered."  The  charge,  throughout, 
assumed  that  there  must  be  a  recovery  in  favor  of  the 
plaintiff.  "  When  Mr.  Ross,  therefore,  took  possession 
of  the  box,"  the  learned  judge  observed,  "there  were 
services  rendei'ed,  for  which  I  must  say  to  you  he  was 
entitled  to  compensation."  Again,  he  added,  "It  is 
true  enough  that  w^hat  Mr.  Ross  did  may  be  summed 
up  as  having  been  done  in  a  few  hours,  but  after  all,  he 
is  entitled  to  compensation."    Still  again,  he  remarked. 
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''You  should  give  what  he  is  entitled  to  for  the  dis- 
charge of  this  sacred  trust,  which  was  put  into  his 
hands,  and  for  the  fidelity  with  which  he  discharged 
it.'*  Finally,  after  discussing  at  considerable  length, 
the  nature  of  that  trust  and  the  great  responsibility 
involved  in  its  execution,  the  court  leaves  the  case  to 
their  consideration,  in  the  assurance  that  they  will  be 
able  to  reach  a  decision  "as  to  the  proper  amount 
which  should  be  rendered." 

At  a  still  later  stage  of  the  case,  when  requested  to 
charge  specifically  that  the  contract  terminated  upon 
the  death  of  the  intestate,  the  court  refused  so  to  do, 
and  emphasized  the  refusal  by  adding,  "  I  charge  that 
the  contract  commenced  on  the  death  of  the  intestate/' 
Unless,  under  the  circumstances  of  the  case,  the  lan- 
guage employed  by  defendant's  intestate  must  of  neces- 
sity be  interpreted  as  importing  an  employment  of  the 
plaintiff,  to  take  effect  upon  his  decease,  and  as  raising 
an  implied  promise  on  the  part  of  the  defendants  to 
compensate  him  therefor,  there  was  error  at  the  trial, 
for  which  the  judgment  should  be  reversed.  As  al- 
ready intimated,  I  am  of  opinion,  not  only  that  such  is 
not  their  necessary  import,  but  that  no  such  construc- 
tion can  be  given  to  them,  without  wresting  them  from 
their  ordinary  sense  and  significance,  and  according  to 
them  an  elasticity  of  meaning  of  which  they  are  by  no 
means  susceptible. 

But  assuming  that  the  intestate's  directions  as  to  the 
deposit  of  the  box  were  intended  to  be  executed  after 
and  not  before  his  death,  it  may  still  be  the  case  that 
under  and  by  virtue  of  his  original  employment,  the 
plaintiff  was  bound  to  obey  them.  He  was  employed 
at  an  annual  salary,  payable  monthly.  There  is  no 
presumption  that  the  term  of  his  employment  would 
be  precisely  commensurate  with  the  life  of  his  em- 
ployer. If  not,  he  was  entitled  to  receive  compensa- 
tion, at  the  rate  agreed,  during  the  entire  period  fixed 
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for  its  continuance,  irrespective  of  his  employer's  de- 
^  niise  in  the  mean  time.  If  entitled  to  compensation, 
after  the  death  of  his  emf)loyer,  by  virtae  of  his  orig- 
inal contact  of  employment,  he  was  under  the  recipro- 
cal obligation  to  perform,  afterward,  at  the  request  or 
by  the  direction  of  his  employer,  the  same  services 
which  he  had  previously  been  required  to  render.  The 
burden  was  upon  him  to  sho;9v  the  expiration  of  his 
original  term  of  service,  and  a  new  contract  by  whose 
terms  he  was  to  be  compensated  in  a  different  manner, 
or  at  a  different  rate. 

It  would  seem  hardly  necessary,  in  view  of  the 
fength  to  which  this  discussion  has  been  already  pro- 
ti'acted,  to  assign  additional  reasons  for  setting  aside 
this  verdict,  and  directing  a  reversal  of  the  judgment 
and  order  appealed  from ;  but  my  concurrence  with  the 
learned  judge,  who,  when  the  case  was  formerly  be- 
fore the  court,  expressed  the  opinion  that  the  verdict 
originally  rendered  was  excessive,  is  so  cordial  and 
complete,  that  I  cannot  forbear  to  add  a  few  words  on 
that  subject.  During  a  period  of  eleven  years  next 
preceding  the  death  of  defendants'  intestate,  the  de- 
fendant had  almost  daily  performed  services  precisely 
the  same  as  that  for  which  he  now  seeks  to  recover, 
and  at  a  regular  fixed  compensation  of  $1,000  per 
annum,  or  less.  When  he  received  tlie  directions  for 
his  obedience  to  which  he  now  asserts  his  right  to  be 
paid,  he  was  still  engaged  in  the  same  service  at  the 
same  rate,  and  was  apparently  satisfied  to  continue  the 
relation  indefinitely,  on  similar  terms.  No  suggestion 
of  dissatisfaction  appears  to  have  been  made  by  him. 
He  proposed  no  new  stipulation  as  to  a  different  mode 
or  rate  of  remuneration.  His  omission  so  to  do  affords 
some  evidence  of  his  own  estimate  of  the  value  of  his 
services.  And  after  all,  what  was  the  nature  of  the 
service  to  be  rendered  ?  It  required  the  exercise  of  no 
I)articular  knowledge,   skill,   training  or  experience. 
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It  waa  one  which  any  honest  porter  might  well  have 
executed,  and  which,  within  the  observation  of  most 
people  familiar  with  the  conduct  of  business  in  finan- 
cial circles,  honest  porters  do  very  frequently  j^erform. 
The  court  very  properly  charged  that  the  responsibility 
of  the  undertaking  was  to  be  considered.  He  even 
suggested  that  the  jury  should  put  to  themselves  the 
question,  how  many  men  would  be  willing  to  take  a 
million  of  dollars  in  valuable  securities  to  their  own 
house,  and  keep  it  one  night,  for  any  body,  or  for  any 
sum.  He  ventured  to  say  that  not  one  of  the  gentle- 
men who  had  testified  as  to  the  reasonable  and  moder- 
ate compensation  which  such  institutions  as  deposit 
companies,  trust  companies,  express  companies,  &c., 
&c.,  usually  charge  for  assuming  the  custody  of  the 
securities  and  funds  of  their  customers,  would  them- 
selves be  persuaded  to  take  a  million  dollars  in  such 
property,  and  take  it  to  their  homes  and  keep  it  for 
any  body.  And  he  added,  that  there  would  be  not 
only  the  risk  of  answering  for  it  in  money,  but  that  a 
man's  whole  reputation  might  be  at  stake  if  there  was 
the  slightest  misfortune,  even  without  fault,  and  the 
money  was  not  forthcoming. 

While  it  is  doubtless  proper,  and  even  essential, 
that  the  responsibility  attaching  to  services  rendered 
should  be  considered  in  ascertaining  and  assessing 
their  value,  it  is  easy  to  exaggerate  the  degree  of  re- 
sponsibility which  such  a  service  as  that  rendered  by 
the  plaintiff  really  involves.  And  while  I  am  not  dis- 
posed to  impugn  the  charge  of  the  learned  judge  as 
erroneous  in  this  respect,  I  apprehend,  and  indeed  am 
constrained  to  believe,  that  his  observations  may  have 
tended,  and  probably  did  tend  to  impress  the  minds  of 
the  jury  with  an  inordinate  conception  of  the  value  of 
plaintiffs'  services,  not  only  after,  but  possibly  even 
before  the  death  of  his  employer  ;  and  it  may  be  that 
a  sense  of  the  inadequacy  of  his  previous  compensation 
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induced  them  to  add  somewhat  to  the  amount  which 
would  fairly  remunerate  him  for  the  particular  service 
in  question.  That  service  required  ordinary  prudence 
and  care,  and  common  honesty,  but  it  involved  no  such 
labor  and  no  such  responsibility  as  the  law  devolves  on 
executors,  administrators,  and  trustees,  in  the  per- 
formance of  their  respective  functions  as  the  custodians 
of  estates.  And  yet  the  claim  of  the  plaintiff  was  for 
but  little  less  than  the  law  allows  to  such  functionaries 
when  the  funds  within  their  custody  amount  to  a  mil- 
lion of  dollars;  and  the  verdict  of  the  jury  fell  but 
little  short  of  the  full  amount  of  his  claim.  I  do  not 
think  that  the  plaintiff's  possession  of  the  key  of  the 
box  enlarged  his  responsibility.  He  had  no  authority 
to  open  it  after  the  testator's  decease,  or  to  deal  w^ith 
it,  if  at  all,  otherwise  than  by  immediately  transferring 
it  to  the  care  And  custody  of  the  Safe  Deposit  Com- 
pany, agreeably  to  the  instructions  he  had  received 
from  his  employer.  Doubtless  such  ti'ansfer  was  a 
sacred  trust,  to  be  faithfully  discharged  ;  but  when  I 
**  consider  the  plaintiff's  relations  with  the  deceased, 
and  that  a  species  of  moral  obligation  devolved  upon 
him  to  discharge  this  duty,  iiTesj)ective  of  any  question 
of  compensation,"  I  cannot  but  regaixl  the  verdict  as 
excessive,  and  its  approval  as  establishing  a  very  ques- 
tionable precedent.  That  its  amount,  approximately, 
should  have  received  the  sanction  of  two  juries,  ought 
not,  in  my  judgment,  to  influence  the  action  of  the 
court,  in  favor  of  sustaining  it  where,  as  in  the  present 
case,  the  recovery  may  have  been  aggravated  by  the 
circumstance  that  the  only  limitation  imposed  upon 
the  liberality  of  the  jury  by  the  judge  who  presided  at 
the  trial,  consisted  in  a  suggestion  that  their  estimate 
of  the  plaintiff's  services  should  not  be  such  as  would 
incur  the  risk  of  having  the  court  exercise  its  judgment 
in  setting  aside  their  verdict  as  extravaganfc. 

As  this  timely  warning  appears  to  me  to  have  been 
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ntterly  disregarded,  I  think  the  verdict  should  be  set 
aside. 

The  motion  to  dismiss  the  complaint  should  have 
been  granted.  The  verdict  must  be  set  aside,  the  judg- 
ment and  order  appealed  from  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Curtis,  Ch.  J.,  concurred  in  the  above  opinion. 

Preedman,  J. — I  agree  to  reverse,  on  the  ground 
that  the  intestate's  meaning  in  giving  the  instructions 
as  to  the  disposition  of  the  securities  should  have  been 
distinctly  submitted  to  the  jury  as  a  question  of  fact ; 
and  upon  the  further  ground  that  in  any  aspect  of  the 
case  the  verdict  is  excessive. 


JAMES  C.  T.  CORNWALL,  as  Administrator, 
&c.,  Plaintiff  and  Respondent,  v.  ROBERT 
J.  MILLS  AND  JOHN  W.  AMBROSE,  Defend- 
ants  and  Ai*pellants. 

statute    REQUiRma    compensation    for   causing 
death  by  wrongful  act,  or  neglect  or  default. 

laws  op  1847,  CHAP.  450,  AMENDED  1870,  CHAP.  78. 

The  statute  does  not  limit  the  recovery  to  the  actual  pecuniary 
loss  proved  on  the  trial  (Ihl  v.  Forty-second  St.  and  Grand  St. 
Ferry  R.  R.  Co.,  47  iV.  T.  817,  and  cases  there  cited). 

The  evidence  of  pecuniary  injury  to  the  husband  in  this  case 
was  quite  sufficient  to  sustain  the  recovery. 

Very  slight  evidence  of  pecuniary  injury  or  loss  is  sufficient  to 
warrant  the  submission  of  a  case  to  a  jury,  who  are  thereupon 
to  award  ^^mch  damages  08  they  shall  deem  a  fair  and  just  com- 
pensation therefor.'^ 

ir  the  jury  is  satisfied  that  pecuniary  injury  resulted  from  the 
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death,  they  are  at  liberty  (wlthia  the  statutory  limitatioa)  to 
fix  the  compeasatioa  according  to  their  sense  of  justice  and 
right. 
The  direction  in  this  statute  to  the  effect,  that  the  damages  re- 
covered in  such  an  action  shall  draw  interest  from  the  time  of 
the  death  of  such  deceased  person,  and  shall  be  added  to  the 
verdict,  and  inserted  in  the  entry  of  judgment,  is  not  in  con- 
flict with  the  constitution. 

Before  Curtis,  Ch.  J.,  and  Sanford,  J. 

Decided  April  1,  1878. 

Appeal  by  defendants  from  a  judgment  for  $6,085.32, 
entered  October  22,  1877,  on  a  verdict  in  favor  of  the 
plaintiflE ;  also  from  an  order  denying  defendant's  mo- 
tion, made  on  the  judge's  minutes,  for  a  new  trial,  on 
the  ground  that  the  damages  are  excessive,  the  verdict 
against  the  weight  of  evidence,  the  evidence  insuffi- 
cient to  sustain  the  verdict,  and  on  exceptions  taken 
at  the  trial ;  also  from  an  order  granting  an  extra 
allowance  of  five  per  cent. ;  also  from  an  order  approv- 
ing the  insertion  by  the  clerk,  in  the  entry  of  judgment, 
of  an  item  of  $648.53,  for  interest  on  the  verdict  of  the 
jury,  from  the  time  of  the  death  of  the  plaintifFs  in- 
testate. 

The  action  was  brought  under  the  *'Act  requiring 
compensation  for  causing  death  by  wrongful  act,  neglect, 
or  default"  {Laws  of  1847,  ch.  450,  amended,  1870, 
ch.  78),  to  recover  the  damages  sustained  by  the  plain- 
tiff, as  administrator  of  liis  deceased  wife,  in  conse- 
quence of  her  death,  through  the  negligence  and  un- 
skillf  ulness  of  the  defendants  in  excavating  the  high- 
way, at  the  intersection  of  Broadway  with  the  Fifth 
avenue,  at  Twenty-third  street,  in  the  city  of  New 
York,  for  the  purpose  of  laying  gas-pipes  therein. 

It  appeared  on  the  trial,  without  contradiction,  that 
on  the  morning  of  December  10,  1875,  the  plaintiffs 
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intestate  (his  deceased  wife),  while  crossing  the  Fifth 
avenae  upon  a  diagonal  cross-walk,  extending  from  the 
northwesterly  to  the  southeasterly  corner  of  the  Fifth 
avenue  and  Twenty-third  street,  fell  into  an  excavation 
or  pit  which  had  been  dag  by  the  defendants  in  the 
roadway,  under  and  on  both  sides  of  the  cross-walk, 
for  the  purpose  of  laying  gas  mains  beneath  the  surface. 
In  thus  falling  she  received  injuries  from  which  her 
death  directly  resulted.  She  died  four  or  five  days 
afterwards,  at  the  Fifth  Avenue  Hotel,  whither  she  was 
carried  immediately  after  the  fall. 

The  locality  at  which  the  accident  occurred  is  one 
of  the  most  crowded  thoroughfares  in  the  city,  and  is 
generally  thronged  by  a  continuous  stream  of  vehicles 
and  pedestrians.  The  excavation,  as  originally  con- 
structed, t>r  intended  so  to  be,  was  about  two  feet  wide 
and  from  three  to  five  feet  deep,  and  extended  for  a 
considerable  distance  to  the  north  and  south  of,  as  well 
as  directly  underneath  the  cross-walk.  The  excavation 
intersected  the  tracks  of  the  Twenty-third  street  horse 
railroad  as  well  as  the  cross-walk  ;  and  at  the  point  of 
such  intersection  the  trench  had  caved  ini  The  hole 
was  larger  there  than  elsewhere,  its  width  at  that  point 
being  six  or  seven  feet.  It  was  a  dangerous  hole.  The 
cross-walk,  before  the  excavation  was  made,  consisted 
of  three  courses  of  stone,  two  of  which  had  been  removed 
by  the  defendants  on  the  morning  of  the  accident,  leav- 
ing but  one  for  pedestrians  to  walk  over.  This  was 
about  two  feet  in  width.  The  earth  taken  from  the 
excavation  was  heaped  up  on  both  sides  of  it.  The 
cross-walk,  however,  or  so  much  of  it  as  the  defendants 
had  allowed  to  remain  intact,  was  unobstructed.  No 
railing  or  other  barrier,  for  the  exclusion  or  protection 
of  people  attempting  to  pass  over  the  cross-walk,  had 
been  erected,  and  no  precaution  whatever  had  been 
adopted  by  the  defendants  for  the  purpose  of  prevent- 
ing accidents.    People  had  been  crossing  there  all  the 
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morning,  in  great  numbers,  and  among  them  many 
ladies. 

The  deceased  left,  surviving  her,  the  plaintiff,  her 
husband,  and  her  father  and  several  brothers  and  sis- 
ters, next  of  kin. 

Exceptions  were  taken  to  the  refusal  of  the  court 
to  dismiss  the  complaint,  at  the  close  of  the  plaintiffs 
case,  and  to  portions  of  the  judge's  charge. 

The  court  charged  in  effect,  among  other  things, 
that  there  could  be  no  recovery,  unless  it  appeared 
from  the  evidence  that  the  injured  party  was  free  from 
fault  or  negligence  contributing  to  the  injury ;  and 
that  the  law  required  on  her  part,  the  exercise  of  no 
more  than  ordinary  care. 

The  case  was  submitted  to  the  jury,  with  an  intima- 
tion, that  they  would  probably  have  no  difficulty  in 
finding  that  the  defendants  were  guilty  of  negligence 
in  leaving  the  trench  exposed  in  the  manner  they  did  ; 
but  with  the  positive  instruction  that  the  plaintiff 
could  not  recover,  if  the  deceased  was  negligent  in  any 
degree ;  but  that  he  would  be  entitled  to  a  verdict,  if, 
on  all  the  evidence,  they  decided  that  she  was  not 
guilty  of  negligence  contributing  to  the  injury. 

Exception  was  taken  to  so  much  of  the  charge  as 
stated  that  the  law  required  that  the  deceased  should 
exercise  only  ordinary  care. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  $5,000. 

The  court  declined  to  set  aside  the  verdict  as  ex- 
cessive, or  as  against  the  weight  of,  or  as  unsupported 
by  the  evidence,  and  denied  the  defendant's  motion, 
made  on  the  minutes,  for  a  new  trial. 

George  H.  Starr ^  for  appellant. 

Ambrose  Monelly  for  respondent. 

By  the  Court.— Sanpoed,  J.— The  rules  of  law 
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applicable  to  cases  of  this  description  have  been  so 
well  settled,  by  a  long  series  of  adjudications,  that 
there  scarcely  seems  room  for  misapprehension  or  dis- 
cussion with  respect  them.  To  warrant  a  recovery, 
the  injury  or  death  complained  of  must  have  resulted 
solely  from  the  wrongful  act,  neglect,  or  default  of  the 
defendant,  and  it  must  affirmatively  appear  that  the 
person  injured  or  killed  was  free  from  negligence  con- 
tributing to  the  injury. 

In  the  present  case,  it  does  not  appear  to  be  seri- 
ously contended  that  there  was  any  error  in  submitting 
to  the  jury  the  question  of  defendant's  negligence, 
even  with  the  very  decided  intimation  as  to  the  opinion 
of  the  court  upon  that  subject.  It  is,  however,  stren- 
uously insist^ed,  that  not  only  did  the  plaintiff  fail  to 
exonerate  his  intestate  from  the  charge  of  contributory 
negligence,  but  that  the  evidence  adduced  on  his  part 
so  clearly  established  the  fact  that  her  own  incaution 
or  rashness  occasioned  the  injuries  which  resulted  in 
her  death,  that  the  court  should  have  withdrawn  the 
question  altogether  from  the  jury,  and  should  have 
determined  the  case  in  favor  of  the  defendants  by  dis- 
missing the  complaint. 

While  it  is  essential  that  the  absence  of  negligence 
contributing  to  the  injury  should  be  made  to  appear 
affirmatively,  on  the  part  of  the  claimant,  it  is  not 
always  easy  to  establish  that  negative  fact  or  conclu- 
sion by  direct  and  positive  testimony,  and  it  is  partic- 
ularly difficult,  and  at  times  impossible,  to  do  so,  in 
cases  where  the  injury  has  resulted  in  death.  The 
mouth  of  the  injured  party  is,  in  such  case,  closed,  and 
resort  must  therefore,  of  necessity,  be  had  to  the  next 
best  evidence  attainable,  which  often  consists  in  the 
x^Ircum stances  of  the  case,  and  in  the  presumptions  and 
inferences,  which  may  justly  arise  or  be  derived  there- 
from. The  absence  of  contributory  negligence  may  be 
made  to  api)ear  from  such  circumstances,  as  well  as 
Vol.  XII. 
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from  evidence  directly  establisliing  the  fact,  and  it  may 
be  assumed,  in  weighing  those  circumstances,  that  all 
creatures  are  desirous  of  preserving  their  lives,  and 
keeping  their  bodies  from  harm  (Morrison  v.  N.  Y.  C. 
R  R.  Co.,  63  iV^.  r.  643).  The  evidence  showed  that 
the  deceased  had  enjoyed  excellent  health,  previously 
to  the  accident,  that  she  had  no  physical  difficulty, 
that  her  eyesight  was  not  defective,  and  that,  in  at- 
tempting to  pass  over  the  trench,  upon  the  cross-walk 
which  traversed  it,  she  but  followed  the  example  of 
thousands  of  other  people  who  preceded  her.  These 
facts  tend  to  show  that  in  her  endeavor  Jo  eflfect  the 
passage,  she  was  guilty  of  no  negligence.  She  did 
nothing  but  what  other  people,  similarly  situated,  were 
accustomed  to  do.  The  law  required  of  her  ordinary 
care,  and  she  had  the  right  to  presume,  that,  in  the 
absence  of  any  barrier  or  other  intimation  of  insecurity, 
the  cross-walk,  ordinarily  used,  and  then  in  actual  use 
by  multitudes,  would  aflford  her  the  means  of  safe 
transit,  without  a  resort  to  any  extraordinary  precau- 
tion. The  piles  of  dirt  which  lined  the  excavation  on 
either  side  were  quite  as  likely  to  screen  as  to  indicate 
the  impending  peril,  and  the  probability  is  that  she 
found  herself  in  a  precarious  and  critical  position  be- 
fore she  had  reason  to  anticipate  its  difficulties  and 
dangers.  The  vigilance  and  caution  to  be  exercised  in 
avoiding  disaster  should  not  necessarily  be  commen- 
surate with  the  danger  that  is  imminent,  but  with  the 
danger  that  is  to  be  apprehended ;  and  the  necessity 
for  the  circumspection  is  qualified  by  the  absence  of 
those  indications  of  peril  which  usually  precede  or 
attend  the  approaches  of  harm. 

The  observations  contained  in  the  opinion  of  the 
court  in  the  case  of  Thurber  v.  Harlem  B.  M.  &  P.  R. 
R.  Co.,  60  If.  Y.  326,  in  reference  to  the  granting  of 
non -suits  in  actions  for  negligence,  are  in  my  judg- 
ment peculiarly  applicable  to  the  present  case,  and 
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should  control  its  decision.  "  It  is  not  enough,"  say 
the  court,  "  to  authorize  a  non-suit,  that  there  is  evi- 
dence which  would  have  warranted  the  jury  in  finding 
that  the  plaintiff  was  negligent,  and  that  his  negligence 
contributed  to  the  injury.  The  question  of  negligence 
depends  very  much  upon  circumstances,  and  is  ad- 
dressed to  the  judgment  of  men  of  ordinary  prudence 
and  discretion,  and  is  ordinarily  for  the  jury.  When 
the  inferences  to  be  drawn  from  the  proof  are  not  cer- 
tain and  incontrovertible,  it  cannot  be  decided  as  a 
question  of  law  by  directing  a  verdict  or  non-suit,  but 
must  be  submitted  to  the  jury."  In  this  case,  I  think 
it  would  have  been  error  for  the  court  to  decide,  as 
matter  of  law,  that  the  attempt  to  cross  the  street, 
under  the  circumstances,  was  an  act  of  negligence,  and 
I  am  even  of  opinion  that  the  evidence  tends  so  de- 
cidedly the  conclusion  that  there  was  no  negligence 
on  the  part  of  the  plaintiffs  intestate,  as  to  justify  a 
direction  to  find  for  the  plaintiff  had  such  direction 
been  given.  The  submission  of  the  question  to  the 
jury,  in  view  of  the  possibility  that  men  of  ordinary 
prudence  and  discretion  might  perhaps  differ  as  to  the 
character  of  the  act,  under  the  circumstances  of  the 
case,  was  a  concession  to  the  defendants,  which  should 
be  the  occasion  rather  of  congmtulation  than  com- 
plaint on  flieir  part.  It  does  not  lie  with  them  to  im- 
pute legal  error  to  a  judge  who  has  accorded  to  them 
a  larger  liberality  than  that  to  which  they  were  en- 
titled. The  motion  for  non-suit  was  properly  denied. 
Tlie  case  was  submitted  to  the  jury  upon  proper  in- 
structions as  to  the  law,  and  the  verdict  is  not  only 
not  against  but  is  amply  sustained  by  the  weight  of 
the  evidence.  It  is  no  objection  to  the  charge  that  the 
judge  omitted  to  define  for  the  instruction  of  the  jury 
tlie  term,  "ordinary  care."  The  rule  as  laid  down  in 
that  regard  was  correct.  If  the  defendants  desired 
more  precise  instructions  upon  the  point,  or  a  technical 
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definition,  they  should  have  preferred  a  speciSc  re- 
quest to  that  purport. 

The  evidence  of  ''pecuniary  injury  resulting  from 
such  death  to  the  husband  and  next  of  kin,"  was  quite 
sufficient  to  sustain  the  recovery.  The  statute  does  not 
limit  the  recovery  to  the  actual  pecuniary  loss  proved 
on  the  trial  (Ihl  ??.  Forty-Second  St.  and  Grand  St. 
Perry  R.  R.  Co.,  47  N.  Y.  317,  and  cases  cited).  Very 
slight  evidence  of  pecuniary  injury  or  loss  is  sufficient 
to  warrant  the  submission  of  the  case  to  the  jury,  who 
are  thereupon  to  award  ''such  damages  as  they  shall 
deem  a  fair  and  just  compensation  therefor."  If  they 
are  satisfied  that  pecuniary  injuries  resulted,  they  are 
at  liberty,  within  the  statutory  limitation,  to  fix  the 
compensation  therefor  according  to  their  sense  of  jus- 
tice and  right. 

The  statute  {Laws  of  1870,  ch.  78)  expressly  directs 
that  "the  damages  recovered  in  any  such  action  shall 
draw  interest  from  the  time  of  the  death  of  such  de- 
ceased i)erson,  and  that  snch  interest  shall  be  added  to 
the  verdict  and  inserted  in  the  entry  of  judgment." 
This  provision  is  impugned  as  vMra  vires  on  the  part 
of  the  legislature,  and  contrary  to  organic  law.  We 
are  not  referred  to  any  particular  clause  of  the  consti- 
tution which  is  supposed  to  be  invaded  by  the  enact- 
ment, and  we  perceive  no  reason  why  it  should  not  be 
competent  for  the  legislature  to  direct  the  allowance  of 
interest  on  the  damages  awarded,  as  well  from  the 
date  of  the  death  of  the  deceased,  as  from  that  of  the 
rendition  of  the  verdict.  The  law  has  long  allowed  in- 
terest on  verdicts  to  be  computed  by  the  clerk,  added 
to  the  costs  of  the  party  entitled  thereto,  and  inserted 
in  the  entry  of  judgment  {Code  of  Pro,  %  310).  So  far 
as  we  are  aware,  no  objection  on  constitutional  grounds 
has  ever  been  urged  against  this  provision  of  law,  nor 
would  any  such  objection,  in  our  opinion,  be  tenable. 
The  direction  contained  in  the  statute  now  under  con- 
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sideration  is  analogous,  and  is  not  obnoxious  to 
criticism  as  in  conflict  with  the  constitution. 

The  extra  allowance  was  authorized  by  law,  and 
the  discretion  exercised  by  the  learned  judge  who  pre- 
sided at  the  trial,  in  fixing  its  amount,  cannot  properly 
be  questioned. 

The  judgment  and  orders  appealed  from  should  be 
afiirmed,  with  costs. 

Curtis,  Ch.  J.,  concurred. 


THOMAS  DONOVAN,  an  Infant,  v.  THE  BOARD 
OF  EDUCATION  OF  THE  CITY  OF  NEW 
YORK. 

THE  BOARD  OF  EDUCATION  OF  THE  CITY  OF  NEW  YORK. 
Its  msTORT,  and  its  powers  and  duties. 

It  is  a  governmental  agency  created  by  the  sovereign  power  of  the 
State,  for  the  discharge  of  such  powers  and  duties,  as  were 
conferred  upon  it  by  law,  and  in  addition  to  its  being  or  exist- 
ence as  such  agency,  it  is  also  a  corporation. 

The  statutes  expressly  provide  that  for  the  purposes  for  which  it 
was  created,  the  board  should  possess  the  powers  and  privi- 
leges of  a  corporation  (LaioB  of  1851,  chap.  886,  §  2,  subd.  1,  <( 
8).  They  must,  therefore,  be  subject  to  the  obligations  inci- 
dent to  the  exercise  of  such  powers  (Gildersleeve  o.  Board  of 
Education,  &c.,  ^7  Abb,  Pr.  201;  Ham  v.  Mayor,  &c.,  87^.  Y, 

.    Super  Ct  [«/:  cfe  8.\  468;  Dannat  v.  Mayor,  &c.,  6  Ilun^  88). 

JBddy  that  under  the  pleadings  in  this  case,  the  duty,  for. the 
neglect  of  which  this  action  was  brought,  must  be  deemed  to 
have  been  imposed  upon  the  board  in  its  corporate  capacity, 
and  it  is  liable  for  its  neglect  of  such  duty. 

The  case  of  Clarrissey  v.  Metropolitan  Fire  Department,  1  BiBemey, 
224,  held  to  be  analogous  to  this  case. 
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Decided  AprU  1,  1878 

The  action  is  bronght  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  on  November 
22,  1875,  by  falling  into  an  unguarded  opening  extend- 
ing from  the  yard  of  a  public  school  building  in  Van- 
dewater  street,  in  the  city  of  New  York,  into  the  cellar 
of  said  building,  in  consequence  of  the  negligence  of 
the  defendant  in  allowing  the  covering  thereof  to  be 
left  open. 

The  answer  is  in  effect  a  general  denial  of  all  the 
allegations  of  the  complaint,  with  the  exception  of  the 
following,  which  it  expressly  admits : 

I.  That  the  defendants  are  a  corporation  created  by 
and  existing  under  the  laws  of  the  State  of  New  York. 

II.  That  the  plaintiff  is  an  infant  under  the  age  of 
fourteen  years,  and  is  the  son  of  William  Donovan 
aforesaid. 

III.  That  it  is  the  duty  of  the  defendant,  as  the 
board  of  education  aforesaid,  to  have  the  safe  keeping 
of  all  premises  used  for  public  ward  schools  in  the  city 
of  New  York,  and  to  examine  the  safety  of  all  school 
premises,  and  to  see  that  the  same  are  kept  safe  and  in 
good  order. 

IV.  That  the  defendant,  at  the  time  hereinafter 
mentioned,  occupied  a  certain  building  and  premises 
situate  in  Vandewater  street,  near  Pearl  street,  in  the 
fourth  ward  of  the  city  of  New  York,  and  had  the  con- 
trol and  safe  keeping  of  the  same,  with  the  appurte- 
nances, which  premises  are  known  as  grammar  school 
No  1,  and  are  used  under  the  direction  of  the  said 
board  of  education  as  one  of  the  public  schools  of  the 
city  of  New  York,  and  was  frequented  by  children 
attending  said  public  school. 

Upon  the  trial  before  the  court  and  a  jury,  the  com- 
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plaint  was  dismissed,  and  plaintiff  was  not  permitted 
to  give  evidence  thereunder. 

Plaintiff  excepted  to  such  ruling,  and  his  exception 
was  ordered  to  be  heard  at  general  term  in  the  first  ex- 
istence. 

Thomas  &  Wilder^  attorneys,  and  Edward  P. 
Wilder^  of  counsel,  lor  plaintiff. 

^  WiUlam  C.  Whitney  and  D.  J.  Dearth  of  counsel, 
for  defendant. 

By  the  Court. — Freedman,  J. — The  complaint 
having  been  dismissed  at  the  trial  before  any  proof  was 
offered,  the  position  of  the  parties  is  substantially  the 
same  as  upon  a  demurrer  to  the  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  For  the  purpose  of  determin- 
ing whether  it  does  or  not,  every  allegation  contained 
in  it  must  be  taken  as  true. 

The  complaint  alleges  that  the  defendant  is  a  cor- 
poration, created  by,  and  existing  under  the  laws  of 
the  State  of  New  York,  and  that,  as  such,  it  was  not 
only  its  duty  to  see  that  the  school  premises  in  ques- 
tion were  kept  safe,  and  in  good  order,  but  also  that  it 
occupied  and  had  the  control  and  safe  keeping  of  the 
same,  with  the  appurtenances,  &c.,  &c. 

These  allej^tions  sufficiently  aver,  at  least  so  far  as 
the  rules  of  pleading  require  it  in  cases  of  ordinary 
corporations,  the  legal  capacity  of  the  defendant  to  be 
sued,  the  duty  imposed  by  law,  and  the  occupation 
and  use  of  the  premises  by  the  defendant.  Moreover, 
they  are  expressly  admitted  by  the  answer,  and  hence 
the  defendant  was  not,  and  is  not  now,  in  a  position  to 
insist  that  the  duty  averred  rested  upon,  and  the  use 
and  occupation  in  truth  was  by  and  in  the  tnistees 
of  the  ward  in  which  the  premises  are  situate,  and  that 
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if  there  was  any  negligence,  it  was  by  an  employee  of 
the  trustees  of  the  ward,  for  w^hose  act  or  omission  the 
defendant  is  not  responsible. 

A  party  who  formally  and  explicitly  admits,  by  his 
pleading,  that  which  establishes  the  plaintiflTs  right, 
will  not  be  suffered  to  deny  its  existence,  or  to  prove 
any  state  of  facts  inconsistent  with  that  admission 
(Paige  V.  Willet,  38  iV.  T.  28  ;  Schreyer  «.  Mayor,  &c. 
of  N.  Y.,  39  If.  T.  Super.  Ct.  [7  J.  &  8.'\  1). 

The  defendant  being  thus  concluded,  and  the  com- 
plaint averring,  in  addition  and  with  sufficient  precision, 
an  injury  t,o  the  person  of  the  plaintiff  in  consequence 
of  the  negligence  of  the  defendant,  the  dismissal  of  the 
complaint  can  only  be  sustained  provided,  under  the 
statutes  relating  to  the  board  of  education,  no  action 
whatever  lies  against  it  for  negligence  in  the  execution 
of  its  corporate  duties. 

Upon  this  branch  of  the  case  it  has  been  argued : 

I.  That  the  board  of  education  is  an  agency  purely 
governmental,  having  no  powers  or  franchises  other 
than  those  which  it  is  empowered  and  compelled  to 
exercise  for  the  public  benefit,  from  which  it  derives 
no  revenue  or  emolument  as  a  corporation,  and,  there- 
fore, is  not  liable  for  the  consequence  of  neglect  of  an 
agent  necessarily  employed  by  it,  in  the  absence  of  an 
express  statute  creating  such  liability. 

II.  That  the  duties  defined  by  the  statute  creating 
the  board  fall  within  the  class  of  purely  governmental 
or  public  duties,  and  that,  as  to  such  duties,  even  when 
executed  by  a  municipal  corporation  proper,  endowed 
with  all  the  powers  usually  vested  in  such  a  corpora- 
tion, no  liability  arises  for  neglect  of  the  agent  em- 
ployed in  the  execution  thereof. 

To  determine  the  correctness  of  these  propositions, 
it  will  be  necessary  to  examine  the  statutes  of  this  State 
relating  to  the  defendant. 

From  the  passage  of  the  act  passed  April  9,  1805, 
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entitled  ^' An  Act  to  incorporate  the  society  instituted 
in  the  city  of  New  York  for  the  establishment  of  a  free 
school  for  the  education  of  poor  children,  who  do  not 
belong  to  and  are  not  provided  for  by  any  religious 
society,"  and  until  the  year  1842,  the  common  school 
education  in  the  city  of  New  York  was  substantially  in 
charge  of  the  society  thus  incorporated,  and  whose 
name  was  altered  in  1826  to  "Public  School  Society  of 
New  York." 

The  General  School  Act  of  1812  and  the  acts  amenda- 
tory thereof,  never  applied  to  the  city  and  county  of 
New  York  during  that  period. 

In  1842  the  common  school  system,  which  had  pre- 
vailed for  thirty  years  in  the  residue  of  the  State,  was 
by  statute  extended  to  the  city  and  county  of  New 
York  {Laws  of  1842,  p.  184),  and  the  management  of 
the  schools  to  be  established  under  it  was  placed  in  the 
hands  of  inspectors,  trustees  and  commissioners  to  be 
elected  by  the  people.  The  act  permitted  the  Public 
School  Society  and  other  corporations  to  continue  their 
existing  schools  and  to  participate  in  the  public  funds 
according  to  the  number  of  their  scholars,  but  such 
participation  was  prohibited  to  any  school  in  which 
any  religious  sectarian  doctrine  or  tenet  might  be 
taught,  inculcated  or  practiced.  Under  that  act  the 
first  board  of  education  was  organized. 

The  new  system,  as  matter  of  history,  met  with 
gi-eat  opposition  from  the  powerful,  compact  and  disci- 
plined private  corporation  that  had  so  long  enjoyed 
exclusive  charge,  but,  being  based  on  popular  suifrage, 
it  rapidly  grew  into  popular  favor  and  triumphed  over 
all  obstacles.  In  this  contest  between  the  two  systems 
which  radically  differed  in  principle,  the  State  further 
interfered  by  the  passage  of  statutes  forbidding  the 
oi)ening  or  establishing  of  any  kind  of  new  school  in 
any  way  whatsoever  without  the  consent  of  the  board 
of  education. 
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In  1847,  fche  board  of  education  presented  a  memo- 
rial to  the  legislature,  praying  for  authority  to  establish 
a  free  college  or  academy.  The  memorial  stated  that 
'*  one  object  of  the  proposed  free  institution  is  to  create 
an  additional  interest  in,  and  more  completely  popu- 
larize the  common  schools.  It  is  believed  that  they 
will  be  regarded  with  additional  favor,  and  attended 
with  increased  satisfaction,  when  the  pupils  and  their 
parents  feel  that  the  children  who  have  received  their 
l^rimary  education  in  these  schools  can  be  admitted  to 
all  the  benefits  and  advantages  furnished  by  the  best 
endowed  college  in  the  State,  without  any  expense 
whatever."  The  legislature  responded  by  the  passage 
of  a  law,  authorizing  the  establishment  of  the  free 
academy,  giving  the  board  of  education  power  to  direct 
the  course  of  studies  therein,  and  providing  that  the 
question  of  establishing  the  same  should  be  submitted 
to  the  vote  of  the  people.  It  was  so  submitted,  and 
carried  by  a  large  majority. 

In  1851,  an  act  was  passed  entitled  **An  Act  to 
amend,  cons3lidate,  and  reduce  to  one  act,  the  various 
acts  relative  to  the  common  schools  of  the  city  of  New 
York"  {Laws  of  1851,  c.  386).  The  act  provides  for 
the  election  of  two  commissioners  in  each  of  the  wards 
of  the  city  of  New  York,  and  that  the  commissioners 
so  elected  shall  constitute  a  board  of  education.  The 
second  section,  as  amended  by  Laws  of  1864,  ch.  101 , 
provides  as  follows : 

' '  The  board  of  education  shall  have  power . 

"1.  To  take  and  hold  property,  both  real  and  per- 
sonal, devised  or  transferred  to  it  for  the  purpose  of 
public  education  in  the  city  of  New  Yorl^. 

"4.  To  estabish  new  schools  as  hereinafter  pro- 
vided. ...... 

"8.  And  for  the  purposes  of  this  act,  the  said  board 
shall  possess  the  powers  and  privileges  of  a  corpora- 
tion." 
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By  section  26,  as  amended  by  Laws  of  1853,  c.  301, 
section  14,  it  is  further  provided  : 

"  The  title  to  all  school  property,  real  and  personal, 
purchased  with  any  moneys  derived  from  the  distribu- 
tion or  apportionment  of  the  school  moneys,  or  raised 
by  taxation  in  the  city  of  New  York,  shall  be  vested 
in  the  mayor,  aldermen,  and  commonalty  of  said  city, 
but  shall  be  under  the  care  and  control  of  the  board  of 
education,  for  the  purpose  of  public  education,  and  all 
suits  in  relation  to  the  same  shall  be  brought  in  the 
name  of  said  board."         .  •  .  .  . 

In  1853  the  contest  between  the  system  inaugurated 
by  the  State  and  the  public  school  society  terminated. 
The  latter  ceased  to  exist,  and  pursuant  to  chapter  301 
of  the  laws  of  that  year,  all  its  corporate  property  was 
conveyed  and  transferred  to  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York  to  be  thereafter 
held  by  them  in  the  same  manner  as  the  school  prop- 
erty then  used  and  occupied  by  the  schools  organized 
under  the  statutes  of  1842  and  1851  was  held  by  them. 

By  Laws  of  1871,  c.  674,  §  7,  amending  the  charter 
of  the  city  of  New  York,  that  had  been  passed  in 
1870,  the  board  of  education  was  made  a  department 
•  of  the  government  of  the  city  of  New  York,  and  its 
title  changed  to  "  The  Department  of  Public  Instruc- 
tion." 

But  by  Laws  of  1873,  c.  112,  it  was  again  recon- 
structed, and  its  original  title  and  designation  restored. 
Notwithstanding  these  changes,  all  the  powers  origi- 
nally conferred  were  carefully  preserved,  so  that  the 
boai'd  of  education,  as  now  constituted,  possesses  the 
same  powers  and  discharges  the  same  duties  which 
•were  vested  in  it  prior  to  1871. 

Numerous  other  legislative  enactments  and  amend- 
ments of  the  act  of  1851  might  be  referred  to,  but  thej'- 
are  omitted  because,  though  they  affected  the  terms 
of  office  of  the  commissioners,  trustees  and  inspectors 
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and  their  mode  of  selection,  and  the  general  organiza- 
tion of  the  school  system  of  this  city,  they  worked  no 
change  in  the  powers  and  duties  of  the  board  of  edu- 
cation, as  above  stated.  1  shall  only  add,  for  the  pre- 
sent, that  upon  its  reconstruction  in  1873,  the  board  of 
education  not  only  succeeded  to  all  the  powers  and 
duties  of  the  department  of  public  instruction,  but 
was  expressly  reinvested  with  the  full  control  of  the 
public  schools  and  the  public  school  system  of  the 
city,  subject  only  to  the  general  statutes  of  the  State 
upon  education. 

From  the  foregoing  examination  it  clearly  appears 
that  the  board  of  education  is  a  governmental  agency 
created  by  the  sovereign  power  of  the  State  for  the 
discharge  of  g^ich  powers  and  duties  as  were  conferred 
upon  it  by  law,  and  that  in  creating  it  the  policy  of  the 
State  was  to  instruct  and  enlighten  equally  the  minds 
of  all  children  needing  education,  irrespective  of  the 
nationality,  religion  or  pecuniary  condition  of  their 
parents,  and  by  these  means  to  gradually  transform 
the  heterogeneous  and  uncongenial  elements  of  the 
cosmopolitan  city  of  New  York  into  an  intelligent,  vir- 
tuous, harmonious  and  happy  people.  But  from  these 
premises  it  does  not  necessarily  follow  that  such  agency 
cannot  be  sued  for  neglect  of  duty.  The  learned  coun- 
sel for  the  defendant,  it  is  true,  has  cited  many  cases 
in  support  of  the  theory  that  such  liability  does  not 
exist,  but  most  of  them  are  cases  in  which  it  was  held 
that  political  divisions  of  the  State,  municipal  corpor- 
ations, or  boai'ds  of  officers,  exercising  public  duties 
only,  are  not  liable,  in  the  absence  of  a  statute  creating 
such  liability,  for  the  negligence  of  independent  offi- 
cers acting  under  them,  whose  duties  are  specifically 
prescribed  by  law,  and  who,  though  appointed  and 
paid  by  them,  are  thus  appointed  and  paid  in  pursu. 
ance  of  the  requirements  of  a  statute.  The  point  de- 
cided in  these  cases  is  that,  there  being  no  control  save 
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in  strict  accordance  with  the  provisions  of  law,  the 
principle  of  respondeat  superior  does  not  apply. 
Bat  in  the  leading  case  belonging  to  that  class  and 
arising  in  this  State,  it  was  conceded,  and  cases  were 
adverted  to  to  illustrate  the  concession,  that  where  the 
duty  is  imposed  upon  the  municipal  corporation  itself, 
and  not  upon  public  officers  appointed  by  it,  and  where 
it  accepts  the  duty  and  the  power  to  perform  it,  and 
itself,  by  its  own  agents,  sets  about  the  work,  or  under- 
takes to  set  about  it  by  its  own  agents,  then,  for  negli- 
gent omission  to  do  or  for  doing  in  a  negligent  way,  it 
may  be  liable  (Maxmilian  v.  Mayor,  &c.,  62  iV^.  T.  160). 

The  case  at  bar  is  not  shown  to  fall  within  the  class 
of  cases  cited  by  defendant's  counsel  and  above  referred 
to,  because  the  charge  of  negligence  is  made  by  the 
complaint  against  the  defendant  in  its  corporate  capac 
ity,  and  not  against  any  particular  officer  or  set  of 
officers  acting  under  its  authority.  Not  even  the  word 
''agent"  or  *' servant"  is  used.  Trup,  the  defendant 
can  act  only  through  agents,  but  in  the  absence  of 
proof  of  particulars,  and  especially  in  view  of  the  ad- 
missions contained  in  the  answer,  it  cannot  be  assumed 
that  the  negligence  complained  of  was  a  negligent  act 
or  omission  on  the  part  of  an  independent  officer,  of 
whom  the  defendant  is  not  the  superior. 

There  is  another  class  of  cases  which  are  equally  in- 
applicable, in  which  it  was  held  that  certain  persons 
spoken  of  as  a  concrete  body  could  not  be  sued  in  their 
collective  capacity,  because  they  were  not  in  law  a 
corporation  (Gardner  v.  Board  of  Health,  10  iT.  T. 
409 ;  Brady  v.  Supervisors,  Id.  260). 

Nor  would  it  answer  any  useful  purpose  to  consider 
in  what  instances  the  commissioners  constituting  the 
board  of  education  might  perhaps  incur  an  individual 
liability. 

In  addition  to  being  a  governmental  agency,  the 
board  of  education  is  also  a  corporation.    This  fact  is 
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alleged  in  the  complaint ;  the  answer  expressly  admits 
it ;  and  the  statutes  relating  to  the  defendant  expressly 
provide  that  for  the  purposes  for  which  it  was  created, 
the  board  should  possess  the  powers  and  privileges  of 
a  corporation.  For  all  such  purposes  it  does  possess 
all  the  powers  and  attributes  of  a  corporation.  This 
being  so,  the  courts  have  held  the  defendant  respon- 
sible for  its  own  contracts,  and  refused  to  impose  any 
liability  therefor  upon  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York  (Dannat  v.  Mayor, 
&c.  of  N.  Y.,  6  Hun,  88). 

For  the  same  reason  the  courts  have  refused  to  in- 
flict upon  the  municipality  of  New  York  the  responsi- 
bility for  defendant's  torts  or  negligence  (Terry  v. 
Mayor,  &c.,  S  Bosw.  608;  Ham  v.  Mayor,  &c.,  37  N. 
T.  Super.  CL  [5  J.  &  8.']  458,  and  affirmed  by  the 
court  of  appeals  September  18,  1877).  And  finally,  it 
has  been  established  that  this  defendant  may  be 
directly  sued,  as  a  corporation,  by  a  teacher  employed 
pursuant  to  law  by  the  board  of  trustees  of  a  ward 
(Gildersleeve  ^.  Board  of  Education,  17  Abb,  Pr.  201, 
and  cited  with  approval  by  the  court  of  appeals  in  Ham 
V.  Mayor,  &c.). 

In  the  opinion  rendered  in  that  case  the  general 
term  of  the  court  of  common  pleas  held  :  "Though  the 
power  of  appointing  teachers  is  in  the  trustees,  the 
payment  of  the  salaries  is  imposed  by  law  upon  the 
board  of  education,  and  they  are  authorized  to  draw 
from  the  moneys  which  shall  be  raised  for  the  purpose 
of  public  education  such  sums  as  may  be  requisite  for 
the  purpose  {Laws  of  1851,  p.  735,  ch.  386,  §  2,  subd. 
6,  §  3,  subds.  1,  2,  5,  7,  §  9).  They  may  take  and  hold 
property,  both  real  and  personal,  for  the  purpose  of 
public  education  in  the  city  of  New  York ;  and  for  all 
the  purposes  for  which  they  were  created,  it  is  declared 
that  they  shall  possess  the  powers  and  privileges  of  a 
corporation  {Id.  §  2,  subd.  1,  §  8).    If  they  possess  the 
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privileges  and  powers  of  a  corporation,  they  must  be 
subject  to  the  obligation  incident  to  the  exercise  of 
such  powers." 

Being  thus  subject  to  the  obligation  stated,  it  is 
diflScnlt  to  perceive  why  the  said  board  should  not  be 
liable  to  an  action  for  the  neglect  of  a  duty  imposed 
upon  it  by  law.  If  the  duty  had  not  been  imposed 
upon  the  board,  but  upon  the  commissioners  or  trustees 
of  the  ward  in  which  the  premises  are  situate,  as  such, 
the  delinquent  commissioners  or  trustees  would  be 
personally  liable  to  the  plaintiff  (Bassett  v.  Fish, 
recently  decided  by  the  general  term  of  the  su- 
preme court  of  the  fourth  department,  see  6  i^.  Y. 
Weeldy  Dig.  360).  As,  however,  the  case  stands  at 
present  under  the  pleadings,  the  duty  for  neglecting 
which  the  action  was  brought  must  be  deemed  to  have 
been  imposed  upon  the  board  in  its  corporate  capacity, 
and  hence  the  inquiry  is  narrowed  down  to  the  simple 
question  whether  the  board  as  a  corporation  can  be 
sued  for  its  own  neglect  of  duty  imposed  upon  it  by 
law. 

To  this  it  is  objected  : 

1.  That  the  rule  holding  a  corporation  liable  for 
such  neglect,  applies  only  to  a  municipal  corporation 
or  any  other  corporate  body  enjoying  franchises  and 
privileges  for  its  own  convenience  or  benefit,  and  does 
not  apply  to  those  minor  political  organizations  or 
qvxisi  corporations,  whose  corporate  powers  and  func- 
tions are  conferred  without  their  solicitation  for  the 
benefit,  not  of  themselves,  but  of  the  public  at  large ; 
and  that  the  board  of  education  belongs  to  the  class 
secondly  referred  to  ;  and, 

2.  That  the  amount  of  money  for  defraying  the  ex- 
penses of  said  board,  which  was  formerly  apportioned 
by  the  State  to  the  county  of  New  York,  from  the 
common  school  fund,  is  now  wholly  paid  from  funds 
raised  by  taxation,  pursuant  to  an  estimate  submitted 
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to  and  sanctioned  by  the  board  of  apportionment,  in 
the  manner  prescribed  by  Laws  of  1878,  chap.  335,  sec- 
tion 112,  as  amended  by  Laws  of  1873,  chap.  757,  sec- 
tion 20. 

Similar  objections  were  urged,  and  carefully  con- 
sidered by  this  court,  in  the  highly  analogous  case  of 
Clarissey  v.  Metropolitan  Fire  Department  (1  Sweeny^ 
224).     The  act  establishing  that  department  created  a 
fire  district,  composed  of  the  cities  of  New  York  and 
Brooklyn.    The  governor  and  senate  were  authorized 
to  appoint  four  commissioners  to  take  and  have  control 
and  management  of  all  officers,  men,  proi)erty,  meas- 
ures, and  action,  for  the  prevention  and  extinguish- 
ment of  ftres  within  the  said  district,  and  to  be  known 
by  the  name  of  the  "Metropolitan  Fire  Department." 
The  department,  as  thus  constituted,  was  not  in  terms 
declared  to  be  a  corporation,  nor  was  it  made  subservi- 
ent or  responsible  to  any  local  authority  in  either  city. 
Its  officers  and  agents  were  appointed  by  a  power  above 
all  local  authority,  and  were  held  amenable  only  to  the 
governor  and  the  legislature.     But  the  mode  of  raising 
money  for  its  support  was  by  estimates  made  by  the 
commissioners  and  the  comptroller  and  the  mayor  of 
the  city  of  New  York,  as  a  board  of  estimate,  which 
estimates,  when  approved  by  the  board  of  supervisors 
of  the  county  of  New  York,  had  to  be  levied  and  col- 
lected by  said  board  of  supervisors  by  taxation  of  the 
real  and  personal  estate  subject  to  taxation  within  the 
county  of  New  York.     All  real  estate,  fire  apparatus, 
hose,  implements,  tools,  bells  and  bell  towers,  fire-tele- 
graph, and  all  property  of  whatever  nature,   then  or 
theretofore  in  use  by  the  firemen  or  fire  department  of 
the  city  of  New  York,  belonging  to  said  city,  was 
transferred  to  the  keeping  and  custody  of  the  Metro- 
politan Fire  Department,  and  for  its  use,  but  the  title 
to  all  such  proi)erty  remained  in  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York.     In  regard 
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to  the  title  of  property  to  be  thereafter  acquired,  the 
act  was  silent. 

Upon  full  discussion  of  all  the  facts  and  the  pro- 
visions of  law  bearing  upon  the  case,  of  which  a  more 
detailed  mention  than  already  given  cannot  be  made 
here,  and  of  the  authorities  cited,  the  court  came  to 
the  conclusion  that  whether  the  Metropolitan  Fire 
Department  was  regarded  as  a  cbrporation  sub  modOy 
or  as  a  collective  body  succeeding,  under  legislative 
authority,  to  the  powers  and  capacities  of  the  old  lire 
department,  which  had  been  a  corporation,  it  was,  in 
either  aspect,  capable  of  being  sued,  and  miglit  be 
rendered  liable  in  an  action  for  injuries  resulting  from 
the  negligence  of  its  agents  or  servants,  or  from  the 
faulty,  defective  or  insufficient  character  of  the  appar- 
atus used  by  it  in  extinguishing  fires,  and  that  the 
existence  of  difficulty  in  the  collection  of  any  judgment 
that  might  be  recovered  for  any  such  cause,  was  not 
sufficient  to  defeat  the  action. 

This  decision  stands  unreversed ;  nor  have  I  been 
able  to  find  any  case  since  decided  by  the  court  of  ap- 
peals in  which  it  was  questioned  or  overruled  by  im- 
plication or  in  eflfect.  Being  therefore  the  law  of  this 
court,  the  two  objections  lastly  considered  must  be 
held  untenable,  especially  as  the  board  of  education 
was  expressly  created  a  corporation  for  all  the  pur- 
poses of  the  act  creating  it,  with  power  to  take  and 
hold  property,  both  real  and  personal,  devised  or 
trainsferred  to  it  for  the  purposes  of  public  education 
in  the  city  of  New  York. 

For  the  foregoing  reasons  I  am  of  the  opinion  that 
the  complaint  herein  was  erroneously  dismissed,  and 
that  the  exception  taken  by  the  plaintiff  to  such  dis- 
luissal  should  be  sustained  and  a  new  trial  ordered 
with  costs  to  plaintiff  to  abide  the  event. 

Sedgwick,  J.,  concurred.  <  * 
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PHOSBE  ROBERTSON,  Plaintiff  and  Respon- 
dent, V.  JAMES  GORDON  BENNETT,  Defend- 
ANT  AND  Appellant. 

ubel. 

The  term  ** blackmailing"  is  libelous  per  se  (Edsall  o.  Brooks,  3 

Bobt.  34). 
The  law  and  practice  of  libel,  especially  in  regard  to  publications 

in  newspapers,  discussed.     Damages  allowed  plaintiff  held  not 

excessive,  but  judgment  was  reversed  on  the  ground  of  erroneous 

admission  of  evidence. 

Before  Curtis,  Ch.  J.,  and  Sanfoed,  J. 

Decided  May  6,  1878. 

Appeal  by  the  defendant  from  a  judgment  in  the 
plaintiffs  favor,  entered  ui)on  a  verdict  for  $10,000, 
and  also  from  the  order  denying  a  motion  for  a  new 

trial. 

» 
The  plaintiff  alleged  that  the  defendant,  being  the 

proprietor  and  publisher  of  a  newspaper,  known  as  the? 
JVew  York  Herald^  permitted  and  caused  to  be  pub- 
lished therein,  on  November  19, 1876,  an  advertisement 
in  these  words:  "The  blackmailing  crowd  in  West 
Twenty-fifth  street  had  better  beware,  cautious  61  and 
53." 

The  plaintiff  claimed  that  she  then  resided  in,  and 
kept  the  two  houses  in  West  Twenty-fifth  street,  hav- 
ing the  street  numbers  61  and  63,  as  a  boarding-house 
of  good  repute,  and  had  so  done  for  several  years,  and 
that  this  publication  was  particularly  adapted  and 
intended  to  be,  and  was  injurious  to  her,  in  he:  busi- 
ness and  credit  and  reputation,  and  that  she  was 
greatly  damaged,  injured,  and  annoyed  by  such  publi- 
cation, and  demanded  judgment  for  $10,000  damages. 
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Statement  of  the  Case. 

The  defendant  denied  that  the  publication  was  with 
his  knowledge  or  consent,  or  that  any  person  in  his 
employ  had  any  right  or  authority  from  him  to  make 
it,  and  he  also  denied  the  other  allegation^  of  the  com- 
plaint. 

The  defendant  also  alleged  that  the  plaintiff  was 
not  the  real  party  in  interest,  and  designated  another 
person  as  such. 

The  defendant  set  up  as  a  defense  that  the  publica- 
tion was  true  at  the  time  thereof,  in  substance  and  in 
fact,  and  that  there  then  was  a  blackmailing  crowd  at 
Nos.  51  and  63  West  Twenty-fifth  street,  and  also  that 
by  "blackmailing  crowd"  was  meant  and  intended, 
not  the  plaintiff,  but  her  daughter. 

The  defendant  further  alleged,  as  a  defense,  and  as 
extenuating  circumstances,  that  there  was  a  quarrel 
l)etween  the  plaintiff  and  her  daughter  and  certain 
other  parties,  one  of  whom  procured  the  publication  to 
l)e  made,  which  was  contrary  to  the  defendant's  orders 
and  without  malice,  and  that  before  the  commencement 
of  the  suit,  he  agreed  to  publish  a  retraction,  to  be  in 
satisfaction  of  plaintiff's  damage  and  claim,  but  that 
thereupon  an  attorney  volunteered,  at  his  own  expense 
and  risk,  to  commence  this  suit,  and  by  threats  and 
menaces  compelled  the  plaintiff  to  consent  thereto,  and 
that  after  it  was  commenced  the  plaintiff  wrote  to  the 
defendant,  "All  I  desire  is  retraction,"  and  that  the 
plaintiff  informed  the  defendant  that  she  wished  to 
withdraw  this  action,  but  that  the  attorney  would  not 
allow  her  to  do  so. 

No  retraction  was  published.  During  the  examina- 
tion of  the  first  witness  called  at  the  trial,  the  defend- 
ant's counsel  stated,  "  that  there  was  not  a  word  to  be 
said  against  the  respectability  of  the  plaintiff  or  her 
house  ;  the  respectability  of  both  were  conceded." 

At  the  trial,  there  were  exceptions  taken  by  the 
defendant  to  various  rulings  of  the  court,  in  regard  to 
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the  admission  and  exclusion  of  evidence,  also  to  the 
charge  of  the  court  and  to  various  refusals  to  charge  as 
requested. 

On  the  rendering  of  the  verdict,  the  defendant 
moved  for  a  new  trial  on  the  minutes,  on  the  ground 
that  the  damages  were  excessive,  and  that  the  verdict 
was  contrary  to  the  evidence.  This  motion  was  over- 
ruled and  the  defendant  excepted. 

John  Townsheiidj  for  appellant. 
Wm.  W.  Badger^  for  respondent. 

By  the  Court. — Curtis,  Ch.  J. — ^The  evidence 
shows  that  the  plaintiff  was  a  person  of  good  charac- 
ter, and  keeping  a  large  and  respectable  boarding- 
house,  which  was  a  source  of  income  and  support  for 
herself  and  her  children,  and  that  the  publication  com- 
plained of  caused  her  injury,  and  damaged  her  busi- 
ness. Good  character  and  respectability  are  elements 
of  value  in  every  worthy  pursuit  in  life,  and  probably 
in  few  more  so,  than  in  the  business  conducted  by  the 
plaintiff.  The  law  seeks  to  protect  persons  from  being 
wrongfully  deprived  of  them,  and  subjected  to  loss  and 
injury. 

The  case  shows,  that  the  defendant's  newspaper 
was  made  the  instrument  of  inflicting  pain  and  injury, 
by  this  publication,  which,  without  the  i)er8onal  know- 
ledge or  consent  of  the  defendant  was  printed  by  the 
oversight  of  his  servants. 

It  would  be  natural  for  almost  any  one,  who  had 
been  thus  made  the  instrument  of  injuring  the  charac- 
ter and  business  of  a  person  situated  as  the  plaintiff 
was,  and  so  dependent  upon  good  character  and  resi)ec- 
tability,  to  hasten  to  restore  to  the  x)erson  thus  injured, 
as  far  as  possible,  her  good  name  and  reputation,  and 
to  do  all  that  could  be  done,  by  publishing  an  explana- 
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I  

I  tioQ  of  the  circnmstance,  and  a  retraction  of  the  state- 

'  ment. 

In  the  present  instance,  for  reasons,  if  any,  not  ap- 
pearing in  the  proofs,  no  retraction  was  published,  and 
the  answer  states  snbtantially  that  the  publication  com- 
plained of,  was,  at  the  time  thereof,  ^^  true  in  substance 
and  in  fact ;"  a  defense  not  sustained  by  the  evidence 
at  the  trial. 

It  was  sufficiently  shown  at  the  trial,  that  the  de- 
fendant was  the  publisher  and  proprietor  of  the  journal, 
and  the  law  holds  him  responsible  for  whatever  appears 
in  its  columns,  although  he  neither  authorized  nor  knew 
of  the  publication  (Huff  v.  Bennett,  4  Sandf.  120). 

The  complaint  alleges  that  the  publication  *'  was  a 
libel  of  the  plaintiff,"  and  that  in  her  business  as  a 
boarding-house  keeper  she  was  damaged,  and  also  in 
her  credit  and  reputation.  If  the  defendant  was  pre- 
judiced by  the  averment  being  too  general,  he  should 
have  applied  for  an  order  that  the  plaintiff  make  her 
complaint  more  definite  and  certain  (Van  Wyck  t. 
Guthrie,  4  Duer,  274). 

As  the  publication  did  not  designate  the  plaintiff  or 
her  business  by  name,  she  properly  proved  such  ex- 
trinsic facts  as  showed  that  persons  reading  it  and 
knowing  her  would  apply  it  to  her  (Miller  v.  Maxwell, 
16  Wend.  9).  It  was  proper  for  the  jury  to  determine 
from  the  evidence,  whether  the  words  were  published 
of  the  plaintiff,  and  in  what  sense,  if  ambiguous,  they 
were  so  published  (Sanderson  v,  Caldwell,  45  N.  T.  398). 

It  was  urged  on  the  argument  that  there  was  nothing 
in  the  term  ''blackmailing"  which  is  libelous,  and 
that  it  has  nothing  in  its  primary  and  proper  meaning 
which  is  libelous.  It  was  however,  conceded,  that 
sometimes  it  is  used  in  a  different  sense,  and  that  in 
that  sense  it  may  be  actionable.  The  words  published 
should  be  construed  in  the  sense  in  which  they  are  un- 
derstood by  those  who  read  them  (Backus  v.  Richard- 
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son,  5  Johns.  483).  It  is  inconsistent  with  a  due 
regard  for  the  protection  of  the  public  from  libelous 
attacks,  that  obsolete  or  antiquated  and  practically  un- 
used meanings  of  words  should  be  searched  for  and 
studied  out,  to  show  that  at  some  remote  period  of 
history  they  were  not  opprobrious,  in  order  to  shield 
a  party  publishing  and  using  them  in  respect  to  another 
in  that  now  only  used  and  universally  established 
sense,  that  holds  him  up  to  public  reproach,  and  indig- 
nation. Mr.  Hamilton's  definition  of  a  libel,  in  his 
argument  in  People  v.  Croswell  (3  Johns.  Gas.  354), 
is  referred  to  with  approval  in  Steele  «.  South  wick  (9 
Johns.  215),  and  in  following  it,  the  courts  of  this  State 
have  avoided  the  embarrassments  from  varying  defini- 
tions that  have  elsewhere  arisen.  In  Weed  v.  Poster 
(11  Barh.  203),  the  principle  upon  which  it  rests  was 
l^resented  in  this  language  by  Harris,  J. :  "Is  such  a 
charge  calculated  to  injure  the  character  of  the  plaint- 
iff, or  to  degrade  him  in  public  estimation  ?  If  it  is, 
then  the  court  is  required  to  say,  as  matter  of  law, 
that  the  charge  is  libelous.  No  extrinsic  fact  need  be 
stated  to  give  point  or  meaning  to  the  charge.  The 
language  of  the  alleged  libel  is  to  be  understood  in  the 
ordinary  and  most  natural  sense."  The  conclusion 
reached  in  Edsall  v.  Brooks  (2  Roht.  34),  "that  the 
term  'blackmailing'  is  universally  regarded  as  an  un- 
lawful act,"  and  is  libelous  per  se^  is  one  to  be  con- 
curred in. 

The  testimony  made  it  apparent  that  these  words 
complained  of  were  understood  and  applied  by  persons 
knowing  the  plaintiff  and  reading  them,  as  imputing  to 
the  plaintiff  disgraceful  and  degrading  conduct.  In 
their  ordinary  and  most  natural  sense  they  indicate 
that  the  plaintiff's  house  was  the  abode  and  harbor  of 
a  blackmailing  crowd,  and  the  proprietress  and  its  in- 
mates are  held  up  to  public  scorn  and  avoidance. 

It  is  claimed  that  the  damages,  $10,000,  are  exces- 
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sive.  In  this  case,  the  plaintiff  was  presented  to  the 
public,  under  a  charge  personally  degrading  and  seri- 
ously  injuring  her  business.  The  advertisement  was 
the  offspring  of  malice.  The  defendant,  by  its  publi- 
cation, inflicted  a  great  injury  upon  a  comparatively 
helpless  and  entirely  innocent  person.  No  apology 
and  no  retraction  were  published  by  the  defendant,  but 
on  the  contrary  a  justification  was  pleaded,  which  was 
unsustained  by  proof.  The  welfare  of  society  requires 
that  the  infliction  of  pnrely  wanton  and  cruel  wrongs 
of  this  class,  without  an  effort  to  repair  or  retract  them, 
should  not  be  passed  lightly  over.  The  circumstances 
of  this  case  are  such,  that  if  properly  before  the  jury 
their  discretion  in  determining  the  amount  of  the  dam- 
ages should  not  be  inconsiderately  interfered  with,  on 
the  ground  of  excessiveness. 

A  grave  question  arises,  as  to  whether  there  was 
not  testimony  received  at  the  trial,  which  should  have 
been  excluded.  A  witness, — Meredith  L.  Jones,  Esq., 
counselor-at-law, — testified  to  the  effect  that  shortly 
after  January  1,  1877,  he  was  recommended  to  the 
plaintiff's  boarding-house,  and  made  an  examination 
of  the  rooms  and  prices,  and  expected,  if  he  had  gone, 
to  pay  $28  per  week  for  second  floor  back,  of  No.  51, 
and  when  asked  why  he  did  not  go  to  the  house,  he 
answered:  ''Well,  my  wife  called  my  attention  to  a 
publication,  something  about  a  blackmailing  crowd  at 
61  and  63  West  Twenty-fifth  street."  He  also  testi- 
fied that  it  led  him  to  hesitate  about  going  there,  and 
that  he  did  not  go  there.  Upon  his  cross-examination, 
he  testified  that  he  did  not  remember  what  newspaper 
it  was ;  that  he  thought  it  was  in  the  legal  column, 
the  reports  of  the  courts. 

The  publication  complained  of  was  in  the  "per- 
sonal" column  of  the  Herald  of  November  19,  1876. 

The  defendant  moved  to  strike  out  the  testimony 
of  this  witness,  on  the  ground  that  it  did  not  appear 
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to  relate  to  the  libel  complained  of.  This  motion  was 
denied,  the  court  stating  ''  it  has  no  effect  as  binding 
you,  but  simply  giving  what  he  heard,"  and  the  de- 
fendant excepted. 

There  was  no  evidence  connecting  the  defendant 
with  this  publication,  made  after  January  1,  1877, 
which  in  fact  was  the  report  of  a  legal  proceeding  be- 
tween these  parties,  and  published  in  another  news- 
paper, the  Times  of  January  16,  1877.  The  testimony 
of  this  witness,  when  it  appeared  that  he  did  not 
lemember  in  what  newspaper  he  saw  the  words  that 
led  him  to  hesitate  about  going  to  board  at  the  plain- 
tiff's house,  or  not  to  go  there,  should  have  been 
stricken  out  pursuant  to  the  defendant's  motion.  The 
defendant  can  only  be  called  on  to  respond  for  his  own 
publication,  and  the  damages  caused  by  it.  If  another 
newspaper  published  the  report  of  a  legal  proceeding 
in  this  cause,  that  prejudiced  the  plaintiff,  this  defend- 
ant is  not  liable  for  that.  If  such  publication  was 
unlawful,  the  plaintiff  is  entitled  to  redress  from  that 
publisher  ;  if  lawful,  she  is  without  remedy.  As  soon 
as  it  was  apparent  that  the  injury  which  the  witness 
testified  the  i)laintiff  herself  sustained  in  her  business, 
irom  his  attention  being  called  to  a  publication  respect- 
ing her  boarding-house  was  not  occasioned  by  the 
publication  complained  of  in  this  suit,  but  by  another, 
the  motion  to  strike  out  his  testimony  should  have 
been  granted. 

If  it  appeared  that  this  testimony  did  not  prejudice 
the  defendant,  and  that  the  jury  were  uninfluenced,  by 
its  remaining  before  them,  subject  to  what  was  stated 
by  the  court  at  the  time  of  the  denial  of  the  motion  to 
strike  it  out,  the  defendant's  objection  to  it  would  be 
answered.  But  it  is  difficult  to  take  this  view  of  it. 
The  testimony  of  this  witness  remained  before  them. 
Tliere  is  nothing  that  indicates  tliat  they  were  to  ex- 
clude it  wholly  from  their  consideration.    Is  it  prob- 
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able  they  drew  the  distinctioiij  in  determining  the 
plaintiff's  damages,  between  such  as  were  caused  by 
the  publication  in  the  defendant's  paper  and  such  as 
were  caused  by  publications  in  other  journals,  and 
which,  as  reports  of  legal  proceedings,  were  lawful  ? 
Can  it  be  determined  that  the  legal  rights  of  the  de- 
f  ndant  were  not  prejudiced,  and  the  jury  influenced 
to  some  extent  adversely  to  him  by  this  evidence? 
These  questions  cannot  easily  be  answered  in  the  neg- 
ative. It  is  better  to  adhere  to  the  rules  of  evidence, 
by  which  all  parties  are  protected,  than  to  sustain  a 
departure  from  them,  on  grounds  that  are  not  clearly 
tenable. 

The  judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

Sanford,  J. — I  concur  on  the  ground  that  the  evi- 
dence of  Meredith  L.  Jones  was  inadmissible,  and 
should  have  been  stricken  out. 


SARAH  SLAUSON,  Plaintiff  and  Respondent, 
V.  HEZEKIAH  WATKINS,  Impleaded,  &o.. 
Defendant  and  Appellant. 

specific  PERFOroLA^NCE,— married  WOMAN. 
In  this  case  the  plaintiff,  a  married  woman,  owned  certain  real  es- 
tate subject  to  a  purchase  money  mortgage  for  (22,000,  executed 
by  her.  She  entered  into  a  contract  with  defendant  to  sell  and 
convey  the  said  real  estate,  and  defendant  covenanted  and  agreed 
to  pay  this  mortgage  as  a  part  of  the  purchase  money.  Plaintiff 
executed  the  contract  on  her  part  by  conveying  the  property  to  a 
third  person,  as  requested  by  defendant,  subject  to  the  lien  of  the 
mortgage,  but  without  any  covenant  of  the  grantee  to  pay  said 
mortgage. 
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The  mortgage  not  being  paid  according  to  its  terms,  tlic  mortgagee 
commences  an  action  to  foreclose  the  same,  making  plaintiff  a 
party  defendant,  to  answer  for  any  deficiency  on  the  sale. 

The  plaintiff  commences  this  action  against  defendant  for  the 
specific  performance  of  his  contract  to  pay  said  mortgage.  Hdd, 
that,  said  contract  cannot  be  enforced  specifically  until  it  in  es- 
tablished, with  definiteness  and  certainty : 

l8t.  That  there  will  be  a  deficiency  on  the  sale  of  said  real  estate. 

2nd.  The  amount  of  that  deficiency. 

Ileld,,  also,  by  Judge  Saitford,  that  plaintiff  cannot  enforce  this 
contract,  because  she  has  no  interest  in  the  matter,  for  as  a  mar- 
ried woman  she  executed  the  bond  and  mortgage,  and  under 
Cashman  9.  Henry  (see  page  198,  pOiit\  she  incurred  no  personal 
liability  thereby,  and  did  not  charge  in  equity  her  separate  estate 
other  than  the  mortgaged  premises,  and,  having  conveyed  away 
all  interest  in  the  mortgaged  premises,  she  has  no  interest  enti- 
tled to  protection  from  the  defendant.* 

Before  Curtis,  Ch.  J.,  and  Sanford,  J. 

Bedded  May  6,  1878. 

Appeal  by  the  defendant  Hezekiah  Watkins  from 
a  judgment  directing  that  the  agreement  set  forth  in 
the  complaint  be  specifically  performed  and  awarding 
other  relief  to  the  plaintiff. 

On  the  first  day  of  October,  1872,  the  co-defendant, 
B.  L.  Ludington,  sold  and  conveyed  to  the  plaintiff  a 
house  and  lot  on  Lexington  avenue,  for  $30,000.  The 
plaintiff,  Mrs.  Slauson,  on  the  same  day,  executed  and 
delivered  to  him  (Ludington)  a  purchase  money  mort- 
gage for  $22,000  ;  $5,000  payable  October  1,  1873,  and 
$17,000  October  1,  1877,  together  with  her  bond  for  the 
same  amount,  and  payable  in  like  manner.  A  few 
months  afterwards,  and  about  April  17,  1873,  the 
plaintiff,  by  her  husband,  Charles  S.  Slauson,  made  a 
verbal  agreement  with  the  defendant  Watkins,  to  sell 
to  him  said  house  and  lot  with  the  furniture,    for 

♦  Cashman  v,  Henry  has  been  reversed  by  the  court  of  appeals. 
See^«f,  p.  100. 
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iS5, 000.  On  April  18,  1873,  the  plaintiff  delivered  tci 
Elizabeth  F.  Watkins  a  full  covenant  warranty  deed  of 
said  house  and  lot.  The  deed  from  the  plaintiff  to  Mrs . 
Watkins,  was  drawn  by  a  Mr.  Shear,  who  was  then  in 
the  law  office  of  the  defendant,  Watkins,  and,  by  the 
direction  of  the  latter,  the  name  of  Elizabeth  F.  Wat- 
kins, the  wife  of  the  defendant,  Hezekial^  Watkins, 
was  inserted  in  the  deed  as  the  grantee  of  the  premises. 

The  premises  were  conveyed  to  Mrs.  Watkins,  sub- 
ject to  the  mortgage  of  $22,000,  but  there  was  no  cove- 
nant in  the  deed  to  pay  the  same. 

On  the  same  day  that  the  deed  was  executed  and 
delivered  by  the  plaintiff  to  Mrs.  Watkins  the  defend- 
ant, Hezekiah  Watkins,  executed  and  delivered  to  the 
plaintiff  a  written  agreement  setting  forth  that  he  had 
purchased  the  house  and  lot  and  furnitftre,  for  the  sum 
of  $36,600,  payable  $22,000  thereof  by  his  assumption 
of  the  payment  of  the  mortgage  of  $22,000  given  by  the 
plaintiff  to  B.  L.  Ludington. 

The  defendant,  Watkins,  took  possession  of  the 
house  on  May  3  or  6,  1873,  and  has  been  i|i  possession 
ever  since. 

The  installment  upon  the  mortgage  which  became 
due  October  1,  1873,  not  having  been  paid,  Mr.  Lud- 
ington commenced  an  action  in  the  superior  court  to 
foreclose  the  mortgage,  and  thereupon  Ludington  and 
Watkins  entered  into  an  agreement,  by  which  Watkins 
agreed  to  pay  $2,000  thereon,  and  the  payment  of  the 
balance  of  the  installment  ($3,000)  was  extended  to 
April  1,  1876. 

On  May  16,  1876,  the  $3,000  last  mentioned  not 
having  been  jmid,  and  the  defendant,  Watkins,  having 
made  default  in  the  payment  of  the  interest  which 
became  due  April  1, 1876,  Mr.  Ludington  commenced 
an  action  in  the  supreme  court  to  foreclose  the  mort- 
gage, making  the  plaintiff  a  defendant,  and  demanding 
judgment  against  her  for  any  deficiency. 
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On  July  7, 1876,  the  plaintiff  commenced  this  action 
for  a  specific  performance  of  the  agreement  made  by 
Watkins,  by  which  he  assumed  the  payment  of  the 
mortgage. 

Lndington  was  made  a  party  defendant,  and  the 
prayer  of  the  complaint  was  that  the  defendant,  Wat- 
kins,  might  be  adjudged  to  pay  the  mortgage  to  his 
co-defendant,  and  that  thereupon  Ludington  might 
be  adjudged  to  surrender  up  the  bond  and  mortgage  to 
be  canceled. 

The  court,  after  finding  substantially  the  foregoing 
facts,  found,  as  matter  of  law,  that  the  defendant 
Watkins  should  pay  to  his  co-defendant  the  sum  of 
$4,341.80,  being  the  balance  of  the  installment  then  due 
on  the  mortgage,  with  the  interest  on  $20,000  to  that 
date. 

The  court  further  decreed  that  if  the  defendant 
Watkins  should  elect  to  pay  the  balance  then  unpaid, 
but  not  yet  due,  upon  the  mortgage  (to  wit :  $17,000), 
then  the  defendant  Ludington  should  assign  the  bond 
and  mortgage  to  him,  and  that  he  might,  at  his  elec- 
tion, proceed  to  foreclose  the  mortgage  in  the  action 
then  pending  in  the  supreme  court.  Judgment  was 
entered  accordingly. 

Oliver  W.  Westy  for  appellant. 

Oeorge  TT.  Lord^  tor  respondent. 

By  the  Court.— Curtis,  Ch.  J. — The  agreement 
of  the  defendant,  Hezekiah  Watldns,  was  to  pay 
$22,000,  being  a  part  of  the  consideration  for  the  sale 
of  a  house  and  furniture,  bought  by  him  from  the 
plaintiff,  *^  by  the  assumption  of  a  certain  mortgage 
now  on  said  premises  to  B.  L.  Ludington,  together 
with  interest  from  April  1,  1873."  The  plaintiff  ful- 
filled the  agreement  on  her  part,  conveying  the  prop- 
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erty  subject  to  this  mortgage  to  the  defendant's  wife 
instead  of  to  him,  but  at  his  request.  There  was  no 
covenant  on  the  part  of  the  grantee  in  the  deed  to 
assume  the  payment  of  this  mortgage.  This  omission 
did  not  impair  the  obligation  entered  into  by  the  de- 
fendant, her  husband,  to  assume,  that  is,  to  take  upon 
himself,  such  payment.  He  could  fulfill  this  obligation, 
as  far  as  the  plaintiff  was  concerned,  by  permitting  the 
property  thus  conveyed  at  his  request,  or  its  proceeds, 
if  sold  under  foreclosure,  to  be  applied  to  its  discharge, 
and  if  they  were  insufficient,  by  paying  the  deficiency 
to  the  holder  of  the  mortgage ;  or  he  could  pay  in  cash 
the  principal  and  interest  of  the  sum  secured  by  the 
mortgage  as  it  became  due. 

A  part  of  the  mortgage,  $5,000,  became  due  October 
1,  1873,  and  the  balance,  $17,000,  became  due  October 
1,  1877,  subsequent  to  the  commencement  of  this  suit. 
The  defendant  Watkins  paid  $2,000  of  the  $5,000  when 
it  became  due,  and  obtained  from  the  defendant,  B.  L. 
Ludington,  the  mortgagee,  an  extension  of  the  time  of 
payment  of  the  remaining  $3,000,  until  April  1,  1S76. 
Upon  the  failure  of  the  defendant  Watkins  to  pay  this 
$3,000,  Ludington  commenced  an  action  in  the  supreme 
court  to  foreclose  the  mortgage.  Subsequently  to  this, 
and  about  July  7,  1876,  the  plaintiff  commenced  the 
present  suit.  There  is  no  claim  made  by  the  plaintiff, 
nor  does  it  appear,  from  the  proofs,  that  she  is  ag- 
grieved, or  sustains  loss,  by  any  delay,  on  the  part  of 
Ludington,  to  enforce  the  payment  of  the  mortgage  in 
question. 

The  procurement  of  the  extension  of  the  payment 
of  $3,000,  by  the  defendant  Watkins,  from  Ludington, 
does  not  operate  to  discharge  the  defendant  Watkins 
from  his  liability  under  the  agreement  entered  into  by 
him  with  the  plaintiff.  The  protection  afforded  to  her 
by  this  agreement  cannot  be  defeated  by  an  act  to 
which  she  is  a  stranger. 
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The  difficulty  with  the  plaintiffs  case  is  this.  There 
is  nothing  that  establishes  conclusively  that  there  will 
be  any  deficiency  resulting  from  a  foreclosure  and  sale 
of  the  mortgaged  premises.  If  the  proceeds  of  such  a 
sale  are  sufficient  to  pay  the  remaining  unpaid  part  of 
the  mortgage  debt,  the  defendant  Watkins'  obligation 
to  the  plaintiff  in  that  behalf  ceases.  A  foreclosure 
suit  was  in  progress  when  the  present  suit  was  insti- 
tuted. There  is  no  delay  in  such  suit  shown  that 
prejudiced  the  plaintiff.  If  in  this  foreclosure  suit, 
there  is  a  deficiency,  then  her  remedy  and  the  extent 
of  it  are  clearly  defined. 

The  judgment  appealed  from  is  based  upon  the  find- 
ing, "  that  there  will  be  on  the  foreclosure  sale  a  defi- 
ciency of  several  thousand  dollars  for  which  the  plain- 
tiff will  be  liable."  The  remedy  sought  by  the  plaintiff 
in  this  action  is,  in  effect,  an  attempt  to  obtain  protec- 
tion from  her  pei^sonal  liability  for  such  a  probable 
deficiency.  The  evidence  fails  to  establish  with  defi- 
niteness  or  certainty  that  there  will  be  a  deficiency, 
still  less  what  will  be  its  amount.  It  is  apparent,  that 
it  depends  upon  contingencies  affecting  the  prices  of 
property,  that  cannot  be  determined  in  advance.  In 
the  very  nature  of  things,  these  prices  are  ever  fluctu- 
ating, in  accordance  with  the  laws  of  demand  and  sup- 
ply, and  when  in  addition,  the  legal  tender  qualities  of 
various  mediums  of  payments  are  subject  to  unfoi-e- 
seen  changes  by  legislation,  it  is  obvious  that  neither 
witnesses  nor  courts  can  with  reasonable  certainty 
divine  what  prices  property  will  bring  at  future  fore- 
closure sales,  and  also  that  justice  cannot  be  adminis- 
tered ui)on  the  basis  of  such  foresight. 

This  leads  to  the  conclusion,  that  from  what  appears 
in  the  case,  the  plaintiff  should  have  waited  until  her 
own  liability,  if  any,  was  established  by  the  result  of 
the  pending  foreclosure  suit,  before  resorting  to  her 
remedy. 
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The  judgment  appealed  from  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event 
of  the  suit. 

Sanfobd,  J. — I  concur  with  the  chief  justice  in  the 
opinion  that  the  enforcement  of  a  right  of  action  in 
favor  of  the  plaintiflf,  and  against  the  defendant  Wat- 
kins,  if  any  such  there  be,  must  be  postponed  until  it 
shall  have  been  definitely  ascertained  whether  or  not 
the  proceeds  of  a  sale  under  decree  of  foreclosure  will 
suffice  to  satisfy  the  mortgage.    But  I  am  unable  to 
perceive  any  ground,  legal  or  equitable,  upon  which 
the  plaintiff  can  insist  upon  the  enforcement  of  a  claim 
against  Watkins,  under  any  circumstances.    She  has 
no  interest  in  the  matter.    If  entitled  to  relief,  at  all, 
it  must  be  by  way  of  indemnity  or  protection  against 
her  own  personal  liability  as  obligor  or  mortgagor. 
Having  conveyed  the  mortgaged  premises,  and  being 
no  longer  interested  therein,  it  is  only  as  obligor  that 
she  can  be  charged.    But  it  appears  from  the  evidence 
and  from  the  findings  of  face,  that  when  she  executed 
the  bond  and  mortgage,  she  was  under  the  disabilities 
of  coverture,  being  then  the  wife  of  her  co-plaintiff, 
Charles  S.  Slauson,  deceased  since  the  commencement 
of  the  action.    We  hold  in  Cashman  v.  Henry  (decided 
concurrently  with  this  case),  that  a  married  woman 
incurs  no  personal  liability,  and  does  not  charge,  in 
equity,  her  sepaitite  estate,  other  than  the  mortgaged 
premises,  by  assuming  payment  of  a  mortgage  subject 
to  which  lands  ai*e  conveyed  to  her,  although  the 
amount  of  such  mortgage  be  allowed  to  her,  as  part  of 
the  purchase  money,  expressed  to  be  paid  as  the  con- 
sideration of  such  conveyance.    The  same  principle  is 
equally  applicable  to  a  bond  and  mortgage  executed 
by  a  married  woman  for  or  on  account  of  the  purchase 
money  of  lands  conveyed  to  her.    In  both  cases,  the 
common  law  disability  of  coverture  renders  her  inca- 
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pable  of  contracting  or  of  incurring  liability,  except  in 
so  far  as  she  is  expressly  authorized  by  statute.  Her 
bond  is  void.  She  charges  her  separate  estate  to  the 
extent  expressed  in  the  mortgage,  but  neither  the  bond 
nor  the  mortgage  creates  any  lien  upon  her  separate 
estate,  otherwise  than  as  therein  expressed,  and  neither 
bond  nor  mortgage  subjects  her  to  personal  liability,  as 
if  she  were  a  feme  sole.  The  remedies  of  her  vendor 
and  mortgagee  are  therefore  restricted,  as  against  her, 
to  the  particular  premises  mortgaged,  and  to  the  en- 
forcement of  his  lien  thereon. 

Under  this  view  of  the  case,  the  plaintiff  is  under 
no  personal  liability  for,  and  has  no  interest  in  the 
payment  of  the  mortgage.  She  requires  neither  in- 
demnity nor  protection ;  and  her  interference  on  behalf 
of  the  mortgagee  is  wholly  gratuitous. 

The  judgment  appealed  from  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 


ROSE  McDonald,  administratrix,  &c.,  Plaint- 
iff AND  Appellant,  t).  CHARLES  H.  MAL- 
LORY, ET  AL.,  Defendants  and  Respondents. 

political  jurisdiction  of  a  state. 

Extent  of,  sight  akd  exkrcise  of. — Statute  onriKO  admikis- 

TBATOB,  &C.,  ACTION  FOB  DEATH  CAUSED  BT  NEGLIOENCB. 

A  State  has  a  right  of  jurisdiction,  tli rough  its  law,  over  a  vessel 
belonging  to  it,  that  is  on  the  high  seas  (Crapo  «.  Kelly,  16 
WaU,  610,  and  authorities  there  cited;  and  also  Thuhler  «. 
Trans.  Co.,  85  iV.  T.  852).  But  where  the  exercise  of  the 
right  of  jurisdiction  is  committed  by  the  State  to  its  legislators 
or  officials,  that  exercise  is  limited,  1st,  by  the  powers  given  to 
them  by  the  State,  2nd,  by  their  intent  as  expressed  or  mani- 
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fested  by  statute  or  action ;  that  is,  in*  the  present  case,  whether 
or  not  the  statute  extends  to  vessels  on  the  high  seas,  depends 
upon  the  intent  of  the  legislature  in  that  respect  in  enacting 
4ho  statute.  Hdd^  in  this  case,  that  the  intent  of  the  legislatnre 
was  that  this  statute, — i.  d.,  allowing  action  for  benefit  of  next 
of  kin,  &c.,  for  death  caused  by  negligence, — should  operate 
only  within  the  territorial  boundaries  of  the  State,  and  the 
cause  of  action  having  arisen  beyond  the  same,  the  action 
cannot  be  maintained. 

Before  Curtis,  Ch.  J.,  and  Sedgwick,  J. 

Decided  May  6,  1878. 

Appeal  from  order  sastaining  demurrer  to  com- 
plaint. 

The  complaint  averred  that  at  the  times  referred 
to,  the  defendants  were  residents  and  citizens  of  the 
State  of  New  York,  and  owners  of  the  steamer  Waco, 
which  belonged  to  and  was  registered  in  the  port  of 
New  York,  that  the  defendants  loaded  her,^  among 
other  things,  with  300  cases  of  crude  petroleum,  in  vio- 
lation of  section  4,472  of  the  Revised  Statutes  of  the 
United  States ;  that  when  she  sailed  from  the  port  of 
New  York,  and  down  to  the  time  of  his  death,  the  de- 
ceased was  a  fireman  belonging  to  her  ;  that  when  she 
was  on  the  high  seas  in  the  Grulf  of  Mexico,  a  fire 
started  on  the  steamer  which  would  not  have  endan- 
gered the  life  of  the  deceased,  if  it  had  not  reached  and 
ignited  the  petroleum  ;  but  the  fire  did  ignite  the  petro- 
leum and  thereupon  it  was  unextingaishable,  and 
caused  the  death  of  all  on  the  steamer,  and  among 
them,  the  deceased.  The  complaint  in  various  charged 
the  death  to  liare  been  caused  by  the  negligence  of  the 
Jefendants. 

The  action  was  brought  under  the  statute  of  1847,  as 
amended,  found  in  4  Edm.  pp.  626, 527,  and  7  Edvi.  p. 
691. 

Vol.  Xn.— C 
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The  defendants  demurred  that  no  cause  of  action 
was  stated. 

The  demurrer  was  sustained. 

m 

Benedicty  Toft  &  Benedict^  attorneys,  and  E,  M, 
Tafty  of  counsel,  for  appellents,  urged  : — I.  The  statute 
upon  which  this  action  is  based  and  the  amendments 
thereto  will  be  found  in  Edm.  Ed,  of  Gen.  Stat  vol. 
4,  pages  626  and  527,  and  vol.  7,  p.  691. 

II.  The  death  of  Charles  McDonald,  under  thq  cir- 
cumstances stated  in  the  complaint,  was  caused  by 
such  wrongful  act,  neglect  or  default  on  the  part  of  the 
defendant  as  would,  if  death  had  not  ensued,  have  en- 
titled him  to  maintain  an  action  and  recover  damages 
in  respect  thereof,  (a)  The  receiving  the  i)etroleum 
mentioned  in  the  complaint,  on  board  the  defendants' 
steamer,  and  carrying  the  same,  were  acts  suflScient  in 
themselves  to  constitute  such  wrongful  act,  neglect,  or 
default  {Ren.  Stat,  of  tJt^  U.  S.  §  4,472 ;  Jetter  v. 
New  York  and  Harlem  R.  R.  Co.,  2  Abb.  Ct.  App. 
Dec.  458 ;  Beisigel  v.  N.  Y.  Central  R.  R.  Co.,  14  Abb. 
Pr.  N.  8.  29  ;  Blanchard  x.  New  Jersey  R.  R.  Co., 
59  N.  Y.  296  ;  Massoth  v.  Delaware  and  Hudson  Canal 
Co.,  64  Id.  681-536;  Quinn  v.  Moore,  15  Id.  32). 
(&)  But  in  addition  to  the  si>ecific  acts  mentioned, 
there  are  ample  allegations  of  negligence  on  the  part 
of  the  defendants,  which,  upon  the  hearing  of  this  de- 
murrer, must  be  taken  as  true,  sufficient  to  maintain  an 
action  by  the  party  injured,  had  he  survived  the  in- 
jury. 

III.  The  next  question  then  is,  does  the  statute 
extend  to  this  case  so  as  to  give  a  right  of  action  to  the 
administratrix? — and  this  we  suppose  to  be  the  substan- 
tial question  in  the  case,  (a)  It  will  be  contended  by 
defendants'  counsel,  that  this  case  cannot  be  distin- 
guished from  the  many  cases  which,  with  entire  uni- 
foiinity,  hold  that  this  statute  has  no  extra-territorial 
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f oice ;  but  they  are  all  cases  in  which  there  could  ha\ e 
been  no  recovery,  without  giving  the  statute  an  opei'a- 
ticm  beyond  any  possible  jurisdiction  of  this  State 
(Whitford  v.  Panama  R.  R  Co.,  23  iV:  T.  465  ;  Crow- 
ley V.  Same,  30  Barb.  99 ;  Beach  v.  Bay  Steamboat 
Co.,  30  Id.  433  ;  Vanderventer  t).  N.  Y.  &  New  Haven 
R.  R.  Co.,  27  /^.  244  ;  Whitford  v.  Panama  R.  R.  Co., 
3  Bosw.  67 ;  Mahler  v.  Norwich  &  N.  Y.  Trans.  Co., 
45  Barb.  226 ;  S.  C,  35  N.   T.  352).     (6)  That  there 
may  be  no  mistake  as  to  our  understanding  of  the 
operation  of  the  statute  in  question,  we  quote  here  a 
statement  of  the  rule  by  which  we  are  willing  to  stand 
or  fall,  contained  in  the  case  of  Whitford  v.  Panama 
R.  R.  Co.  (23  N.  T.  471),  as  follows :  ''Prima  facte. 
all  laws  are  co-extensive,  and  only  co-extensive  with 
the  political  jurisdiction  of  the  law-making  power.'' 
Our  contention  is  that  the  case  at  bar,  as  stated  in  the 
complaint,  occurred  within  the  political  jurisdiction  of 
the  State  of  New  York,  and  is  therefore  covered  by  tiie 
law  in  question ;  and  this  npon  two  gi*ounds :  First. 
That  the  complaint  states  such  a  wrongful  act  com- 
mitted at  the  city  and  port  of  New  York,  and  within 
the  strict  and  exclusive  territorial  boundaries  of  the 
State  as  will  support  this  action.     Second.  The  politi- 
cal jurisdiction  of  the  State  of  New  York,  so  far  as  the 
subject-matter  of  the  statute  in  question  is  concerned, 
extended  to  the  steamer  Waco,  not  only  while  it  was 
in  the  port  of  New  York,  but  after  it  left  that  port, 
and  until  its  burning  and  the  death  of  McDonald  upon 
the  high  seas,  as  alleged  in  the  complaint  (Crapo  t. 
Kelly,  16  WaJl.  610 ;  Steamboat  Co.  v.  Chase,  16  Wall. 
623 ;  Sherlock  v.  Allen,  93  U.  S.  [3  Otto]  99). 

Butler,  Stillman  &  Hubbard,  attorneys,  and  Wil- 
liam  AUen  Butler,  of  counsel,  for  respondents,  urged : 
— L  This  statute  gives  a  remedy  unknown  to  the 
common  law,  and  its  operation  is  limited  to  the  sover- 
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eignty  and  dominion  of  this  State,  and  can  only  apply 
when  the  cause  of  action  arose  within  the  State.  It 
does  not  give  a  right  of  action  in  this  State  to  recover 
for  injuries  committed  without  the  State  and  resulting 
in  death  (Whitford  v.  Panama  R.  R.  Co.,  23  W.  Y. 
465  ;  S.  C,  3  Bosw.  67 ;  Crowley??.  Panama  R.  R.  Co., 
30  Barb.  99  ;  Beach  v.  Bay  State  S.  Co.,  Id.  433  ;  Van- 
deventer  v.  N.  Y.  and  New  Haven  R.  R.  Co.,  27  Id. 
244;  S.  C,  6  Abb.  Pr.  239). 

II.  It  was  conceded  on  the  argument  of  the  de- 
murrer at  special  term,  by  the  plain tiflPs  counsel,  that 
the  statute  could  have  no  extra-territorial  force,  but  it 
was  insisted  that  the  steamer  being  owned  by  citizens 
of  New  York,  and  belonging  to  the  port  of  New  York, 
it  was,  although  on  the  high  seas  at  the  time  of  the 
disaster  which  caused  the  death  of  the  plaintiffs  intes- 
tate, constructively  within  or  a  part  of  the  territory  of 
New  York,  so  as  to  be  under  the  operation  of  the 
statute.  In  support  of  this  proposition,  the  case  of 
Crapo  V.  Kelly,  16  Wall.  610,  was  cited  and  relied  upon. 
This  case  was  carefully  considered  by  the  court  at  spe- 
cial term,  and  the  learned  justice  who  sustained  the  de- 
murrer rightly  held  that  it  had  no  application  to  this 
action,  and  did  not  contravene  the  rule  as  laid  down  by 
the  court  of  appeals  in  Mahler  v.  Nor.  &  W.  Trans. 
Co.,  35  i\r.  T.  352.  In  the  opinion  of  Mr.  Justice  Hunt 
(CraiKx  V.  Kelly),  the  ground  was  taken  that  for  the 
purposes  of  the  suit,  which  related  only  to  the  validity 
of  the  title  of  the  iassignee  in  the  Massachusetts  insol- 
vent proceedings  as  against  an  attaching  creditor  in 
New  York,  the  vessel,  although  on  the  high  seas,  was 
a  portion  of  the  territory  of  Massachusetts  so  far  as  to 
pass  the  title,  in  (he  same  manner  as  if  she  had  been 
within  the  territory  of  Massachusetts.  But  this  point 
ivas  not  necessary  to  the  decision,  and  even  if  Judge 
Hunt's  view  is  correct,  it  was  expressly  limited  to 
the  case  under  discussion^  and  it  goes    only  to  the 
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extent  that  for  the  purpose  of  giving  validity  to  a  title 
to  property  on  the  high  seas,  a  transfer  under  the  law 
of  a  State  made  within  the  State,  equally  with  a  trans- 
fer made  by  private  deed,  would  be  upheld,  and  the 
judge  expressly  excepts  the  case  of  marine  torts  as 
well  as  marine  crimes  (see  p.  623,  at  foot)  where  he 
says  in  reference  to  such  exceptions,  that  in  re8i)ect  to 
jurisdiction  as  regards  them  "no  rule  of  property  is 
thereby  established."  The  case  is  thus  confined  to  the 
question  of  title  to  property,  and  in  no  wise  asserts 
extra-territorial  force  to  a  statute  which  relates  not  to 
property  rights,  but  to  the  operation  of  a  quasi-penal 
statute  which,  under  all  the  authorities,  can  have  no 
extra-territorial  force.  *'It  is  a  conceded  principle 
that  the  laws  of  a  State  have  no  force,  propria  vigore^ 
beyond  its  territorial  limits"  (Hoyt  v.  Thompson,  5  N. 
Y,  320,  340). 

III.  It  appears  on  the  face  of  the  complaint  that  the 
steamer  was  at  the  time  of  the  disaster  on  the  high 
seas,  near  the  harbor  of  Galveston,  Texas,  and  thei-e- 
fore  out  of  the  territory  of  the  State  of  New  York,  and 
it  also  appears  that  the  sole  cause  of  action  is  for  a  tort 
there  committed.  The  law  having  been  settled  by  the 
court  of  appeals  that  the  right  to  enforce  such  a  cause 
of  action  depends  upon  the  question  whether  the 
alleged  tort  was  committed  in  a  locality  actually  within 
the  territory  of  this  State,  \t  is  impossible  for  the 
plaintiff,  on  the  facts  alleged  in  the  complaint,  to  main- 
tain this  action  in  this  court,  and  the  order  for  judg- 
ment for  the  defendant  on  the  demurrer  should  there- 
fore be  affirmed. 

IV.  The  averments  in  the  complaint  respecting  the 
shipment  of  300  cases  of  petroleum  in  New  York,  con- 
trary to  the  provisions  of  section  4,472,  U.  S.  Revised 
Statutes,  do  not  aid  the  plaintiff's  case.  The  sole  al- 
leged ground  of  imputing  blame  to  defendants,  as 
respects  the  petroleum,  is,  that  it  was  a  contraband 
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article  of  freight.  Bat  its  contraband  quality  did  not 
set  it  on  fire,  and  its  shipment  did  not  naturally  or 
legitimately  lead  to  its  conflagration  ;  so  that  the  con- 
nection between  the  shipment  and  the  death  of  plain- 
tiffs intestate  is  not  direct,  but  remote,  and  according 
to  well-settled  rules  of  law  it  cannot  be  made  the  ground 
of  any  claim  in  this  statutory  action,  or  relieve  the  case 
of  the  fatal  defect  of  want  of  jurisdiction  (See  Bradley 
V.  Mutual  Ben.  Life  Ins.  Co.,  45  iT.  F.  422 ;  Butler  v. 
Kent,  19  Johns.  228 ;  Hoey  v.  Felton,  11  C.  B.  [iT.  S.] 
142 ;  Cox  V.  Burbridge,  13  Id.  430 ;  Clarke  «.  Brown, 
18  Wend.  213,  229 ;  Addison  on  Torts,  3rd  Ed.  6). 

By  the  Court.— Sedgwick,  J. — ^The  demurrer  was 
sustained  on  the  ground  that  the  statute  had  no  opera- 
tion on  a  vessel  on  the  high  seas. 

The  case  of  Crapo  v.  Kelly  (16  Wall.  610),  and  the 
authorities  cited  by  Judge  Hunt,  show  that  a  State  or 
nation  has  a  right  of  jurisdiction  through  its  law, 
written  and  unwritten,  over  a  vessel  belonging  to  it, 
that  is  on  the  high  seas.  This  was  held  to  be  true  of 
a  vessel  of  a  State  of  the  Union.  It  was  deemed  that 
such  State  had  the  right  of  jurisdiction  that  she  held 
before  she  became  part  of  the  Union.  This  proposition 
is  sustained  by  Mahler  v.  Transportation  Co.  (35  N.  Y, 
352). 

These  positions  are  not  founded  ux>on  the  fiction  of 
the  territory  being  extended  to  the  vessel.  But  the 
fiction  is  an  illustration  of,  and  is  founded  upon  the 
necessary  principles  in  relation  to  the  power  and  prev- 
alence of  municipal  law.  A  vessel,  or  the  people  upon 
it,  would  be  without  law  or  law-less,  unless  the  obli- 
gations of  the  law  of  the  place  from  which  they  had 
come  followed  and  controlled.  Therefore,  both  the 
laws  of  the  State  and  the  nation  have  dominion  on  a 
vessel  on  the  high  seas. 

But  this  right  of  jurisdiction  may  never  be  exer- 
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cised.  However  imperative  may  be  the  duty  of  the 
State  to  exercise  it,  or  however  much  it  may  be  for  the 
interest,  yet  the  fact  may  be  that  it  never  meant  to 
exercise  it.  In  case  the  only  evidence  as  to  this  exer- 
cise of  jurisdiction  is  the  existence  of  the  right  of 
sovereignty,  without  any  self-imposed  limitations  upon 
it,  created  by  the  State,  there  can  be  no  doubt  that 
there  has  been  an  exercise  of  the  jurisdiction.  The 
unwritten  law,  therefore,  controls,  in  full  power,  wher- 
ever the  right  of  jurisdiction  extends. 

But  where  the  exercise  of  jurisdiction  is  committed 
by  the  Stato,  that  is,  the  people  of  the  State,  to  legis- 
lators, or  to  men  in  other  official  relations,  that  exer- 
cise  is  limited  by  the  intent  of  the  legislators  or  officers 
in  acting  within  the  powers  given  by  the  people.  That 
is,  in  the  present  case,  whether  or  not  the  statute 
extends  to  vessels  on  the  high  seas,  depends  upon  the 
intent  of  the  legislature  in  passing  the  statute. 

On  first  impression,  it  might  seem  that  the  intent 
must  be,  that  the  law  was  meant  to  operate  in  all 
places  where  the  sovereignty  of  the  State  extended, 
and  that,  as  to  a  general  law,  it  is  not  necessary  to 
suppose  that  the  legislature  had  in  conscious  view  the 
particular  places  where  the  law  was  to  operate,  and 
where  it  was  not  to  operate. 

This,  however,  is  to  be  modified  in  the  present  in- 
stance. The  State,  through  its  officers  or  legislature, 
had  never  claimed  that  the  sovereignty  of  the  law  of 
the  State  included  its  ships  on  the  high  seas.  No 
legislative  or  executive  or  judicial  act  had  recognized 
the  right  to  jurisdiction. 

At  the  last  revision  of  the  statutes,  the  first  section 
begins  (p.  120,  vol.  1,  Banks  6  Ed.) :  "  It  being  deemed 
useful  for  the  information  of  the  citizens  and  officers 
of  this  State,  that  its  boundaries,  so  far  as  its  jurisdic- 
tion is  now  asserted,  should  be  declared,  it  is  therefore 
declared  that  the  State  of  New  York  is  bounded  as 
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follows,"  &c.,  and  the  first  section  of  the  next  title  (p. 
127,  Id.\  is  :  "The  sovereignty  and  jurisdiction  of  this 
State  extends  to  all  the  places  within  the  boundaries 
thereof  as  declared  in  the  preceding  title,"  &c. 

And  the  highest  evidence  that  this  State  never  in- 
tended to  extend  its  law  to  its  vessels  on  the  high  seas, 
is  contained  in  the  opinion  of  the  court  of  appeals  in 
Kelly  V.  Crapo  (45  iT.  T.  86).  For  of  course  that  court 
would  not  have  denied  to  Massachusetts  the  kind  of 
jurisdiction  it  recognized  as  existing  for  this  State. 

Although  the  reversal  of  this  case  stated  a  rule 
which  leads  to  a  recognition  of  the  right  of  jurisdiction 
of  our  State,  it  did  not,  of  course,  touch  the  fact  of  our 
State  having  exercised  it. 

As  the  legislature,  when  passing  this  statute  under 
consideration,  did  it  in  view  of  the  State  having,  as  a 
fact,  abstained  from  the  exercise  of  the  jurisdiction, 
and  the  State  never  having  recognized  the  right  of 
jurisdiction,  it  must  be  that  the  intent  Was  that  the 
law  should  operate  only  within  the  territorial  bounda* 
ries  of  the  State.  The  particular  circumstances  take  it 
out  of  the  general  rule  that  the  sphere  of  the  operation 
of  statute  is  co-extensive  with  the  sovereignty  of  the 
State. 

I  therefore  think  that  the  statute  does  not  support 
this  action,  and  further,  that  the  cause  of  action  did 
not  arise  within  the  territory  of  New  York.  The  na- 
ture of  the  cause  of  action,  as  a  marine  test,  does  not 
make  the  prosecution  of  this  common  law  remedy  in- 
consistent with  the  admiralty  and  maritime  jurisdiction 
of  the  United  States  (Dougan  v.  Champlain  Transpor- 
tation Company,  56  JV.  T.  4). 

Order  affirmed,  with  costs. 

Curtis,  Ch.  J.,  concurred. 
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CORNELIUS  SCULLY,  Plaintiff  and  Respond- 
ent, V.  JOSHUA  C.  SANDERS,  Defendant 
AND  Appellant, 

conveyancing. 

A  general  clause  of  description  in  a  deed  is  sufficient. 

The  following  description,  held  good: — '^  Also  all  other  lands  con- 
tained within  the  limits  of  said  commons,  as  described  on  said 
map,  &c.,  not  heretofore  conveyed  by  the  parties  of  the  first 
part,  &c." 

SembUj  the  above  does  not  apply  to  sale  by  sheriff  and  other  officers. 

Jackson  v,  Dclaucey  (11  Johns,  373,  affi^d  13  Id.  651),  distinguished 
from  the  case  at  bar. 

Before  Cubtis,  Ch.  J.,  and  Sedgwick,  J. 

Decided  May  6,  1878. 

Appeal  from  jadgment  entered  on  verdict  of  jury. 

The  complaint  alleged  that  the  defendant  wrong- 
fully entered  into  and  upon  certain  lots,  land  of  the 
plaintiff,  and  took  certain  lumber. 

The  answer  was  a  general  denial. 

On  the  trial  the  plaintiff  read  a  stipulation  that  the 
fee  simple  of  lands  known  as  Harlem  Commons,  in- 
cluding the  lots  in  question,  were  on  May  1,  1832, 
vested  in  Dudley  Selden.  Harlem  Commons  were  laid 
out  on  a  map  on  file  in  the  Register's  oflBce,  and  the 
lots  in  question  were  59  and  60  thereon. 

The  plaintiff  offered  in  evidence  a  deed  by  Dudley 
Selden  to  Isaac  Adriance.  It  recited :  ''Whereas  the 
said  Dudley  Selden  has  heretofore  received  sundry 
conveyances  of  certain  lands,  known  as  the  Harlem 
Commons,  in  the  Twelfth  ward  of  the  city  of  New 
York,  and  has  from  time  to  time  bargained,  sold,  con- 
veyed and  mortgaged  parts  thereof,  and  whereas,  the 
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title  to  certain  other  parts  of  said  premises  still  remains 
unconveyed,  a  description  whereof  is  hereinafter  set 
forth,  as  appears  by  the  lot  book,  as  the  same  has  been 
examined  by  the  parties  of  the  first  and  second  parts/' 
and  it  conveyed  "All  the  following  lots,  j)ieces  or  par- 
cels of  land,  situate,  lying,  and  being  in  the  Twelfth 
ward,  and  known  and  distinguished  as  part  of  the 
Harlem  Commons,  and  which  said  lots  hereby  con- 
veyed are  laid  down  on  a  map,  said  commons  made 
by  Charles  Clinton,  of  the  city  of  New  York,  sur- 
veyor, as  lots,  numbered  and  bounded  as  follows,  lots 
number  1,  &c.,  &c."  Also  all  other  lands  contained 
within  the  limits  of  said  commons,  as  described  on 
said  map  of  said  Charles  Clinton,  not  heretofore  con- 
veyed by  the  parties  of  the  first  part,  &c. 

The  defendant  objected  to  the  admission  of  the 
deed,  on  the  ground  that  it  does  not  embrace  the 
premises  in  question.  The  objection  was  overruled 
and  exception  was  taken. 

The  will  of  Isaac  Adriance,  the  above  grantee,  de- 
vising all  his  real  estate  to  his  wife  Margaret  E. 
Adriance,  was  offered  in  evidence.  The  defendant  ob- 
jected on  the  same  ground,  and  excepted  to  the  ruling 
of  the  court  admitting  it. 

The  deed  of  Margaret  E.  Adriance  to  John  Town- 


shend,  having  a  specific  description  of  the  land  in 
question,  was  admitted  in  evidence,  the  defendant 
objecting  on  the  ground  that  the  grantor  had  no  title. 

A  lease  from  Townshend  to  i)laintiff  was  offered  in 
evidence  and  received,  with  exception  by  defendant, 
on  the  ground  that  Townshend  had  no  title. 

Testimony  was  given  as  to  the  trespass  and  dam- 
ages. At  the  end  of  plaintiff's  case,  defendant's 
counsel  moved  to  dismiss  the  complaint  on  the  ground 
"that  no  title  to  the  lots  in  question  was  conveyed  by 
the  deeds  and  instruments  put  in  evidence,  and  the 
l)laintiff  has  no  title  to  the  premises,  and  on  the  ground 
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that  the  plaintiff  had  no  actual  possession  of  the  prem- 
ises, at  the  time  of  the  commencement  of  the  action." 
The  motion  was  denied,  and  exception  taken. 

The  defendant  proved  that  before  the  plaintiff 
entered  into  actual  possession  of  the  premises,  the 
defendant  had  taken  possession  of  the  lots,  which  were 
then  vacant,  and  had  enclosed  them  with  a  substantial 
fence,  under  a  conveyance  in  fee  of  the  premises  to 
him  by  Gordon  Burnham.  It  was  not  shown  that 
^urnham  had  any  title  or  had  ever  been  in  possession. 
There  was  no  deed  on  record  conveying  the  premises 
to  Buinham. 

The  court  charged  that  the  plaintiff  was  entitled  to 
a  verdict,  and  directed  the  damages  to  be  assessed. 
The  defendant's  counsel  excepted  to  the  charge  that  the 
plaintiff  was  entitled  to  a  verdict. 

The  jury  found  for  plaintiff,  and  judgment  was  en- 
tered, from  which  defendant  appeals. 

Toymsevd  &  Mahan^  for  appellant. 

John  ToiDTishendy  for  respondent. 

By  the  Court. — Sedgwick,  J. — ^It  appeared  that 
before  the  trespass  complained  of,  the  defendant  had 
been  in  actual  possession  of  the  lots.  That  then  the 
plaintiff  entered  under  his  landlord,  Mr.  Townshend, 
and  built  a  small  house.  This  was  afterwards  torn 
down,  but  the  plaintiff  was  in  actual  possession  when 
the  defendant  entered  and  did  the  damage  complained 
of.  If  Townshend  was  the  owner  in  fee,  at  the  time 
the  plaintiff  was  in  possession,  the  latter  had  an  action 
of  trespass  against  defendant.  And  in  case  the  defend- 
ant had  no  title,  when  in  possession,  he  was  only  a 
trespasser  as  to  Townshend,  if  the  latter  had  title.  The 
latter  might  lawfully  enter,  so  far  as  the  matter  of  title 
and  possession  between  the  parties  was  concerned. 
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Any  subsequent  entry  of  defendant  was  a  trespass  as 
to  Townshend  and  the  plaintiflf,  his  lessee. 

These  being  the  rights  and  obligations  of  the 
parties,  the  plaintiflE  proceeded  to  prove  Townshend' s 
title. 

The  only  question  that  I  can  perceive,  that  the  de- 
fendant raised  or  called  to  the  court's  attention,  had 
regard  to  the  intrinsic  character  of  the  conveyq^nce  by 
Selden  to  Adriance,  and  the  only  point  actually  raised 
was  that  such  conveyance  could  transfer  no  title,  be- 
cause of  the  uncertainty  of  the  description  of  the  prem- 
ises, there  being  no  "  word  of  description,  whereby  a 
single  inch  of  land,  within  the  290  acres  composing 
the  Harlem  Commons  can  be  located.''  The  argument 
was  "  It  is,  therefore,  so  far  as  conveying  any  portion 
of  said  commons,  inoperative  and  void." 

The  objection  does  not  seem  valid,  A  general 
clause  of  description  is  sufficient.  An  ancient  and  most 
common  form  was  all  my  land  or  messuages,  &c.,  in 
such  a  town  or  county.  The  appellant  cites  Jackson 
V,  Delancey,  13  Johns.  551,  as  sustaining  his  position. 
That  case  referred  to  the  certainty  of  description  neces- 
sary in  proceedings  to  sell  taken  by  sheriflfs,  but  the 
chancellor  takes  the  distinction  and  says:  "Perhaps 
the  case  may  be  different,  if  the  description  in  the 
mortgage  be  general,  and  the  mortgagee  sells  under  a 
power  and  the  mortgagor  will  not  come  forward  at  the 
sale  and  point  out  and  identify  the  lands.  The  sale  in 
such  a  case  depends  upon  the  contract  of  the  parties, 
&c."  The  case  affirmed  the  judgment  of  the  supreme 
court  (11  Johns.  373),  and  the  opinion  of  the  supreme 
court  had  said  more  specifically:  "The  general  de- 
scription in  this  mortgage  is  liable  to  no  objection.  A 
party  conusant  of  his  right  may  sell  a  mortgage,  by 
general  description,  though  an  officer  must  define  what 
he  sells.  The  general  description  was :  *  And  also 
other  the  lands,  tenements  and  hereditaments  whereof 
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the  said  William  &c.,  was  seized,  &c.,  within  the 
county  of  Ulster."  The  present  description  is  very 
much  like  it.  All  the  land  within  the  commons,  which 
the  party  has  not  conveyed,  is  tantamount  to  all  the 
land  there  of  which  he  is  seized. 

On  the  trial  or  the  argument  the  defendant  did  not 
raise  any  question  as  to  whether,  in  order  to  show  title 
under  the  deed  of  Selden  to  Adriance,  it  was  necessary 
for  the  plaintiff  to  give  some  proof  that  Selden,  at  time 
of  his  deed,  had  not  conveyed  or  remained  seized  of 
that  part  of  the  commons  which  is  now  described  as 
lots  numbers  69  and  60.  That  specific  question  has 
not  been  presented,  and  it  is  not  necessary  to  find  if  it 
has  any  importance.  It  was  not  presented  below,  and 
probably,  as  I  judge  from  a  part  of  the  printed  brief, 
because  it  was  taken  for  granted  that  the  record  would 
have  disclosed  no  conveyance,  and  that  that  was  suffi- 
cient for  the  purpose  as  against  the  defendant,  as  he 
did  not  prove  any  title  from  Selden. 

The  judgment  and  order  denying  motion  for  new 
trial  should  be  affirmed  with  costs. 


CuBTis,  Ch.  J.,  concurred. 


MICHAEL  H.  CASHMAN,  Executor,  &o.,  Plain- 
TIFF  AND  Appellant,  v.  JOHN  P.  HENRY, 
ET  AL.,  Defendants  and  Respondents. 


MARRIED  WOMAN— her  LIABILITY  AND  DISABILirY. 

MORTOAOB,  COVENANT  OF  ORANTEB  TO  PAT. 

Where  a  grantor  of  an  equity  of  redemption  in  mortgaged  premi- 
ses is  not  personally  liable  to  pay  the  mortgage  debt,  and  has 
no  legal  or  equitable  interest  in  such  paymcnt|  except  so  far  as 
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the  mortgage  may  be  a  charge  upan  the  lands  mortgaged,  his 
grantee  thereof  incurs  no  liability  to  the  holder  of  the  mort- 
gage by  reason  of  a  covenant  on  his  part,  contained  in  the 
deed)  to  assume  and  pay  the  mortgage  (King  v,  Whitely,  10 
Pai(jiey  465;  Vrooman  v.  Turner,  69  K  T.  280). 
Under  the  statutes  as  they  now  exist,  a  married  woman^  as  inci- 
dent to  her  right  to  acquire  real  and  personal  property  by 
purchase,  and  hold  it  to  her  sole  and  separate  use,  may  pur- 
chase property  upon  credit  and  bind  herself  by  an  executory 
contract  to  pay  the  consideration  money,  and  her  contract  may 
be  enforced  against  her  in  the  same  manner  and  to  the  same 
extent  as  if  she  were  a  feme  sole,  and  her  liability  in  such  case 
does  not  depend  upon  tlie  proof  or  existence  of  special  circum- 
stances, but  is  governed  by  the  ordinary  rules  which  determine 
the  liability  of  persons  sui  juris  upon  their  contracts.  (This  last 
point  or  head-note  is  based  upon  the  decision  of  the  court  of 
appeals  in  this  rase  on  December  10,  1878,  reversing  the  con- 
clusion of  this  court  at  general  term,  in  regard  to  the  personal 
liability  of  the  parties  defendant  for  any  deficiency,  &c.  The 
opinion  of  the  court  of  appeals  follows  that  of  the  superior 
court.) 

Before  Curtis,  Ch.  J.,  and  Sanford,  J. 

Decided  May  6,  1878. 

Appeal  from  so  much  of  a  judgment  in  foreclosure 
as  declares  that  three  defendants,  the  appellants 
Henry,  Curran,  and  Bowen,  are  not  personally  liable 
for  any  deficiency  in  the  proceeds  of  sale  to  pay  the 
amount  reported  due  to  the  plaintiff. 

The  facts  of  the  case,  as  found  by  the  learned  judge 
before  whom  the  trial  was  had,  at  special  term,  m th- 
ou t  a  jury,  are,  briefly,  and  so  far  as  material,  as  fol- 
lows : 

On  October  1,  1872,  Samuel  Simon,  Jr.,  made  and 
delivered  to  the  plaintiff  his  bond  for  $40,000,  condi- 
tioned in  the  payment  of  $20,000,  on  October  1,  1875, 
with  interest.  At  the  same  time,  and  as  collateral 
thereto,  he  executed  and  delivered  to  the  plaintiff  a 
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I  mortgage,  bearing  even  date  therewith,  whereby  he 

granted  and  conveyed  to  the  plaintiff  certain  land  and 
premises  in  the  city  of  New  York,  upon  the  same  con- 
dition as  that  expressed  in  the  bond.  Such  bond  and 
mortgage  were  given  to  secure  payment  of  part  of  the 
purchase  money  of  said  premises,  on  the  simultaneous 
conveyance  thereof,  by  the  plaintiff,  to  the  said  Simon. 
By  deed,  dated  June  20,  1873,  Simon  conveyed  the 
mortgaged  premises  to.  Kate  M.  Cormac,  wife*  of  Fran- 
cis Cormac,  for  the  expressed  consideration  of  $31,000, 
subject  to  the  said  mortgage.  The  deed  contained  a 
claim  referring  thereto,  in  the  following  terms,  viz. : 
"  Subject  nevertheless  to  a  certain  mortgage  now  on 
said  premises,  amounting,  in  the  aggregate,  to  the  sum 
of  $20,000  with  interest  thereon,  which  the  said  party 
of  the  second  part  hereby  assumes  and  agrees  to  pay, 
the  same  forming  part  of  the  consideration  money 
hereinbefore  expressed."  The  said  Kate  M.  Cormac 
accepted^  such  conveyance,  and,  by  deed,  dated  May  1, 
1874,  for  the  expressed  consideration  of  $30,000,  con- 
veyed the  mortgaged  premises  to  the  defendants 
Henry,  Curran,  and  Bowen,  subject  to  the  said  mort- 
gage. The  deed  contained  a  clause,  in  all  respects 
similar  to  that  above  set  forth  as  contained  in  the  deed 
of  Simon  to  Kate  M.  Cormac,  and  the  said  defendants 
accepted  such  conveyance,  and  were  the  owners  of  the 
premises  when  the  action  was  commenced.  At  the 
dates  of  the  said  conveyances  to  and  by  her,  respect- 
ively, Kate  M.  Cormac  was  the  wife  of  Francis  Cormac, 
who  joined  with  her  in  the  execution  of  the  deed  to 
said  defendants. 

There  was  due  to  the  plaintiff,  upon  such  bond  and 
mortgage,  at  the  commencement  of  the  action,  $20,000, 
with  interest  from  April  1,  1877. 

No  evidence  was  offered  tending  to  show  that  Kate 
M.  Cormac  was  ever  engaged  in  any  trade,  occupation 
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or  business,  or  ever  had  any  separate  estate,  legal  or 
equitable,  except  as  above  stated. 

As  conclusions  of  law,  the  judge  held  that  the 
plaintiflf  was  entitled  to  judgment  for  the  foreclosure 
of  the  mortgage  and  sale  of  the  mortgaged  premises  ; 
but  that  the  defendants  Henry,  Curran  and  Bowen 
were  not,  nor  was  either  of  them,  personally  liable  for 
the  payment  of  any  deficiency  upon  the  sale  of  the  said 
premises  pursuant  to  such  judgment ;  and  that  they 
were  entitled  to  recover  from  the  plaintiflf  their  costs. 

Exception  was  duly  taken  to  the  ruling  of  the 
court  in  holding  that  the  said  defendants  were  not  per- 
sonally liable. 

Judgment  was  thereupon  rendered  for  the  foreclos- 
ure and  sale  of  the  mortgaged  premises  ;  and  in  and  by 
such  judgment  the  said  defendants  were  expressly 
exonerated  from  personal  liability. 

No  personal  judgment  was  demanded  in  the  com- 
plaint against  Kate  M.  Cormac.  The  appellants  an- 
swered, admitting  the  validity  of  the  mortgage,  but 
controverting  their  personal  liability  thereon  by  virtue 
of  the  assumption  clause  in  their  deed. 

The  plaintiflf  appeals  from  so  much  of  the  judgment 
as  declares  that  the  respondents  are  not  i)ersonally 
liable. 

Jdcoh  F,  Miller^  for  appellant. 

George  C.  HoU^  for  respondent. 

By  the  Court.— Sanford,  J. — Where  the  grantor 
of  an  equity  of  redemption  in  mortgaged  premises  is 
not  personally  liable  to  the  holder  of  the  mortgage  for 
the  payment  thereof,  and  has  no  interest  in  such  pay- 
ment, legal  or  equitable,  except  in  so  far  as  the  mort- 
gage may  be  a  charge  upon  the  mortgaged  lands,  his 
grantee  thereof  incurs  no  personal  liability  to  the 
holder  of  the  mortgage,  by  reason  of  a  clause  con- 
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tained  in  the  deed,  whereby  the  payment  of  such 
mortgage,  is,  in  terms,  assumed  and  agreed  to  be  paid 
by  him  as  part  of  the  consideration  of  such  conveyance 
(King  V.  Whatly,  10  Paige^  465  ;  Vrooman  v.  Turner, 
decided  by  the  court  of  appeals,  April  10,  1877,  but 
not  yet  reported,  vide  4  N.  Y.  Weekly  Dig.  504 ;  K. 
Y.  Daily  Register^  June  2,  1877).  The  case  last  cited 
carefully  and  clearly  distinguishes  the  principle  upon 
which  exemption  from  liability  is  accorded  to  tjie 
grantee  of  mortgaged  premises,  under  the  circum- 
stances above  stated,  from  the  rule  adopted  in  that 
class  of  cases  of  which  Lawrence  v.  Fox  (20  N.  Y.  268) 
is  an  example,  and  in  which  it  has  been  held  that  an 
action  sometimes  accrues  in  favor  of  one,  for  whose 
benefit  a  promise  has  been  made  to  another,  against 
the  promisor,  upon  the  breach  of  such  promise.  It 
holds  that,  in  order  to  give  the  third  party,  who  may 
derive  benefit  from  the  performance  of  the  promise,  a 
right  of  action  against  the  promisor,  there  must  be  in 
him  a  legal  right  to  adopt  and  claim  the  promise  as 
made  for  his  benefit,  founded  upon  some  obligation  or 
duty  on  the  i>art  of  the  promisee  toward  himself. 

Where  no  such  obligation  or  duty  exists,  as,  for  in- 
stance, when  a  grantor  of  mortgaged  premises  is  not 
I)ersonally  bound  for  the  payment  of  the  mortgage 
debt,  the  rule  adopted  in  that  class  of  cases  cannot  be 
invoked.  The  principle  upon  which  a  grantee,  who 
assnmes  payment  of  a  mortgaged  debt  for  which  his 
grantor  is  personally  liable,  may  be  directly  pursued 
by  the  mortgage  creditor,  or  held  for  any  deficiency  in 
the  proceeds  of  a  sale  of  the  mortgaged  premises,  is  in- 
volved in,  and  grows  out  of  the  equitable  doctrine  of 
subrogation,  whereby  a  creditor  is  entitled  to  the  bene- 
St  of  any  security  held  by  a  surety  for  the  payment  of 
the  debt  due  him.  As  between  the  grantor,  liable  for 
the  payment  of  a  mortgage,  and  his  grantee,  who 
assnmes  and  agrees  with  him  to  pay  it,  the  latter 
V&L.  xn.— 7 
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becomes,  in  equity,  the  principal  debtor,  the  former  a 
surety  for  the  payment  of  the  debt.  The  creditor, 
under  the  rule  of  subrogation,  may  resort  to  the  rights 
and  I'emedies  available  to  the  surety,  who  is  charged 
with  an  obligation  or  duty  towards  himself,  and  may 
enforce  them  in  the  same  manner,  and  to  the  same  ex- 
tent, as  the  surety  himself  may  do.  But,  if  t"he  grantor 
be  not  chargeable  with  any  liability  to  the  holder  of  the 
mortgage,  no  relation  of  suretyship  exists  as  between 
him  and  his  grantee,  and  the  rule  of  subrogation  is, 
thei*efore,  wholly  inapplicable  to  any  promise  or  under- 
taking made  by  the  grantee  in  his  favor. 

It  would  seem  to  follow  from  these  premises,  that 
unless  Kate  M.  Cormac  was  personally  liable  to  the 
plaintiflE  for  the  payment  of  the  bond  and  mortgage  in 
suit,  or  for  a  deficiency  upon  the  sale  of  the  mortgaged 
premises,  no  right  of  action  accrued  to  him,  or  exists 
in  his  favor  as  against  her  gi*antees,  the  present  defend- 
ants. In  other  words,  unless  the  plaintiffs  claim  can 
l>e  enforced  against  her,  neither  can  it  be  enforced 
against  those  to  whom  she  may  have  recourse  by  way 
of  indemnity,  in  case  of  its  enforcement  against  her- 
self, lie  can  only  be  entitled  to  subrogation  to  her 
rights  and  remedies,  by  reason  of  her  obligation  or  lia- 
bility to  himself. 

\Ve  have,  therefore,  to  inquire  and  determine, 
whether,  under  and  by  virtue  of  the  assumption  clause 
contained  in  the  deed  to  herself,  Kate  M.  Cormac,  the 
defendant's  grantor,  became  personally  liable  to  the 
plaintiflE  for  the  payment  of  his  mortgage,  or  so 
charged  her  separate  estate  with  liability  for  its  pay- 
ment, as  to  be  legally  or  equitably  interested  in  having 
it  paid,  after  she  ceased  to  have  any  interest  in  the 
lands  upon  which  it  was  a  specific  lien.  If  she  was 
under  no  obligation  to  the  plaintiff  in  respect  to  it,  and 
had  no  interest  in  securing  its  payment,  except  to  the 
extent  it  charged  those  lands,  the  plaintiflE  acquired  no 
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right,  and  can  enforce  no  remedy  against  the  defend- 
ants, under  and  by  virtue  of  their  covenant  of  assump- 
tion contained  in  the  deed  from  her.  It  affirmatively 
appears  that  she  was  a  married  woman  at  the  date  of 
the  conveyance  to  herself.  Her  coverture  precluded 
her  from  contracting,  and  her  disability  rendered  her 
contracts  void,  except  in  so  faV  as  the  provisions  of  the 
married  women's  acts  imparted  validity  to  them.  The 
ontLS  of  establishing  the  validity  of  a  contract  made  by 
Vifeme  covert  is  upon  him  who  asserts  it.  It  was 
earnestly  insisted,  upon  the  argument,  that  the  burden 
of  proof  was  upon  the  defendants,  to  show  that  their 
grantor  was  not  liable.  Such  is  not  the  correct  view  to 
take  of  the  relations  subsisting  between  the  parties. 
The  plaintiff  claims  that  the  defendants  are  liable  to 
him.  To  establish  such  liability,  he  must  show  that 
the  defendants'  grantor,  with  whom  they  contmcted,  as 
he  alleges  for  his  benefit,  was  under  some  obligation  to 
him,  from  which  it  can  be  inferred  that  the  contrtict 
with  her  was  intended  to  have  that  effect.  The  plain- 
tiff was  therefore  under  the  necessity  of  proving  against 
them,  the  same  state  of  facts  which  would  have  been 
requisite,  if  he  had  sought  to  establish  the  liability  of 
their  grantor  against  herself.  To  establish  her  lia- 
bility, it  would  have  been  essential  that  he  should 
prove,  not  only  a  contract,  but  a  contract  within  the 
statutory  exceptions.  As  no  intention  to  charge  her 
separate  estate  was  expressed  in  the  instrument  or  con- 
tract by  which  her  liability  is  supposed  to  have  been 
created,  it  should  have  been  made  to  appear  by  proof, 
on  the  part  of  the  plaintiff,  either  that  such  liability 
was  assumed  in  the  prosecution  of  a  trade  or  business 
carried  on  by  the  wife,  or  that  it  had  relation  to,  and 
was  incurred  for  the  benefit  of  the  wife's  separate 
estate  (Manhattan  B.  &  M.  Co.  v.  Thompson,  68  N,  T 
80).  No  evidence  was  adduced  tending  to  establish 
either  of  these  conditions.    As  was  said  in  Nash  t. 
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Mitchell  (MS.  opinion  of  court  of  appeals,  reversing  8 
Hun,  471,  vide^».  L.  J.  December  15,  1877),  "The 
law  does  not  authorize  the  presumption,  and  courts 
cannot  assume  without  evidence,  that  a  simple  contract 
without  anything  on  its  face  to  indicate  the  fact,  was 
made  for  the  benefit  of  the  estate  of  a  married  woman." 
The  same  case  is  full  authority  for  the  proposition,  that 
the  burthen  of  proof  is  upon  him  who  asserts,  and  not 
upon  him  who  impugns  the  validity  of  a  contract  made 
by  one  under  the  disabilities  of  coverture.  The  proofs 
would  not,  in  my  opinion,  have  warmnted  a  finding 
that  Mrs.  Cormac  ever  became  i)ersonally  liable  to  the 
plaintiff  for  the  payment  of  his  mortgage,  or  ever 
charged  the  i>ayment  thereof  upon  her  separate  estate. 
The  costs  of  the  issue  tendered  by  the  answer  were 
in  the  discretion  of  the  court  below.  I  am  of  the 
opinion  that  such  discretion  was  wisely  and  properly 
exercised. 

'The  judgment,  so  far  as  appealed  from,  must  be 
afi[)rmed,  with  costs  against  the  appellants. 

CuETis,  Ch.  J.,  concurred.* 

*  The  reporters,  deeming  it  advisable  that  the  opinion  of  the 
court  of  appeals  reversing  the  judgment  in  above  case  should  be  at 
once  published,  have  obtained  the  kind  consent  of  Mr.  Sickles, 
reporter  of  the  said  court,  thereto. 

Andrews,  J. — ^This  court,  in  Vrooman  «.  Turner  (69  K  T,  280), 
affirmed  the  doctrine  of  King  «.  Whitely  (10  Paige^  465),  that  where 
a  grantor  of  an  equity  of  redemption  in  mortgaged  premises  is  not 
personally  liable  to  pay  the  mj(M*tgage  debt,  and  has  no  legal  or  equit- 
able interest  in  such  payment,  except  so  far  as  the  mortgage  may  hn 
a  charge  upoo  the  lands  mortgaged,  his  grantee  thereof  incurs  no  lia^ 
bility  to  the  holder  of  the  mortgage  by  reason  of  a  covenant  on  his 
part,  contained  in  the  deed,  to  assume  and  pay  the  mortgage.  The 
grounds  of  this  doctrine  are  fully  stated  in  the  opinion  In  the  cases 
eited,  and  need  not  be  here  adverted  to.  The  defendants  claim  the 
benefit  of  the  rule,  and  they  were  by  the  judgment  of  the  court  be- 
low exonerated  from  liability  for  the  deficiency  arising  oo  the  fore- 
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closure  sftle  in  this  action  on  the  ground  that  Mrs.  Cormac,  their 
grantor,  was  not  personally  bound  or  liable  to  pay  the  plaintifTs 
mortgage.  The  mortgage  was  executed  by  one  Simon  to  the  plaintiff, 
in  187^,  to  secure  the  payment  of  his  bond  for  $20,000.  In  18Ta, 
Simon,  the  owner  of  the  equity  of  redemption  in  the  mortgaged 
premises,  conveyed  them  by  deed  to  Kate  M.  Cormac,  a  married 
woman,  for  the  consideration,  as  expressed  in  the  deed,  of  931,000. 
subject  to  the  mortgage,  which  the  grantee,  by  the  terms  of  the  deed, 
assumed  and  agreed  to  pay  as  a  part  of  the  consideration  of  the  con- 
reyance. 

In  1874,  Mrs.  Cormac,  together  with  her  husband,  deeded  the 
premises  to  the  defendants,  subject  to  the  mortgage,  which  they,  in 
turn,  assumed  and  agreed  to  pay.  It  was  not  shown  upon  the  trial 
that  Mrs.  Cormac  when  she  purchased  the  lands  had  any  separate 
estate,  or  that  she  was  engaged  in  any  trade  or  business  on  her  own 
account  or  otherwise.  The  purchase  comprised  four  city  lots,  but  it 
does  not  appear  for  what  purpose  they  were  brought,  whether  for  use 
or  resale.  The  finding  of  the  court  that  Mrs.  Cormac  was  not  per- 
sonally liable  to  pay  the  plaintiff's  mortgage  notwithstanding  her 
express  agreement  contained  in  the  conveyance  from  Simon  was  put 
upon  the  ground  that  a  married  woman  has  no  general  capacity,  under 
the  acts  of  1848,  1840,  1860  and  1862,  to  bind  herself  by  a  contract 
to  pay  the  purchase  price  of  land  bought  by  and  conveyed  to  her,  and 
that  her  common  law  disability  attaches  to  and  makes  her  contract 
▼old,  unless  it  appears  that  the  purchase  was  made  and  the  liability 
incurred  in  the  prosecution  of  a  trade  or  business  carried  on  by  her 
on  her  separate  account,  and  that  to  charge  her  estate  in  equity  for 
the  debt,  there  must  have  been  an  antecedent  separate  estate  capable 
of  being  charged,  and  the  intention  to  charge  it  expressed  in  the  con- 
tract, or  the  consideration  must  be  one  going  to  the  direct  benefit  of 
such  estate. 

The  question  presented  is  one  of  considerable  importance,  and  not 
free  from  difficulty.  The  case  of  Yale  f>.  Dederer  (18  K  7*.  265;  22  Id. 
450),  arose  under  the  acts  of  1848  and  1840,  and  it  was  determined 
in  that  case  that  the  statutes  then  under  consideration  did  not  remove 
the  common  law  disability  of  a  married  woman  to  contract  debts  or 
bind  herself  by  a  personal  obligation,  and  that  her  engagements  in 
any  case  could  only  be  enforced  by  way  of  equitable  charge  upon  her 
separate  estate,  and  that  such  charge  could  only  be  created  by  an  in- 
tention declared  in  the  contract  which  is  the  foundation  of  the 
charge,  or  when  the  contract  was  for  the  direct  benefit  of  her  estate, 
and  it  was  held  that  her  estate  was  not  charged  by  the  execution  of  a 
promissory  note  which  she  had  signed  in  the  ordinary  form  of  such  a 
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contract  as  surety  for  her  husband.  The  construction  put  upon  the 
acts  of  1848  and  1849  in  Yale  9.  Dederer  has  been  followed  in  other 
cases,  and  the  decision  in  that  case  is  controlling  as  to  the  construc- 
tion of  these  statutes,  and  in  respect  to  cases  coming  within  the  same 
principle. 

It  is  difficult  to  hold,  in  view  of  the  decision  in  Yale  v.  Dederer, 
that  under  the  acts  of  1848  and  1840  the  contract  of  a  married  woman 
to  pay  for  land  purchased  by  her  is  valid,  either  in  law  or  equity,  or 
enforceable  against  her  estate,  when  she  receives  no  other  benefit 
from  the  transaction  than  the  benefit  implied  from  the  acquisition  of 
the  title  to  the  land  purcliased,  at  least  when  the  land  purchased 
constitutes  her  entire  estate.  This  view  of  the  statutes  does  not, 
however,  involve  the  injustice  of  allowing  a  married  woman  to  obtain 
the  title  to  land  upon  a  promise  to  pay  the  purchase  price,  and  then 
to  hold  it  free  from  any  claim  or  lien  for  the  purchase  money.  Upon 
the  well  settled  doctrine  of  eqnity,  if  her  bond  or  other  security  for 
the  payment  of  the  consideration  is  void,  the  land  would  be  sub- 
jected, upon  principles  quite  independent  of  any  doctrine  appertain- 
ing to  the  separate  estates  of  married  women,  to  a  lien  in  favor  of  the 
vendor  for  the  unpaid  purchase  money.  The  act  of  1848,  as  amended 
in  1849,  so  far  as  it  authorized  a  married  woman  to  take  by  gift  or 
grant  from  any  person  other  than  her  husband,  real  or  personal 
property,  was  not  an  enabling  statute.  This  capacity  she  had 
at  common  law  (Derby  «.  Callaghan,  16  N,  T.  71 ;  Knapp  v.  Smith, 
27  Id.  278).  The  new  capacity  given  to  a  married  woman  by  that 
act  was  to  hold  the  estate  or  property  acquired  by  her  in  any  of  the 
modes  designated  therein  as  her  separate  property  without  the  crea- 
tion of  a  trust,  or  the  intervention  of  trustees,  free  from  the  control 
or  power  of  disposition  of  the  husband^  with  the  right  to  convey  and 
devise  it  as  if  she  were  ^/ems  sole. 

In  Iluyler  v.  Atwood  (26  N.  J.  Eq.  604;  S.  C,  28  Id.  275),  a 
case  almost  identical  in  its  facts  with  this,  the  same  question  arose  as 
to  the  liability  of  (he  grantees  of  a  married  woman,  who  in  the  con- 
veyance to  them  had  assumed  the  payment  of  a  mortgage  on  the  land, 
which  she  had  likewise  assumed  in  the  conveyance  from  her  grantor, 
to  pay  a  deficiency  arising  on  the  foreclosure  of  the  mortgage. 

Section  8  of  the  New  Jersey  statute  of  1852,  relating  to  married 
women,  is  in  nearly  the  same  words  as  the  same  section  of  our  statute 
of  1848,  and  the  court  affirmed  the  liability  of  the  defendants  for  the 
deficiency,  upon  the  ground  that  the  covenant  of  their  grantor  to 
assume  and  pay  the  mortgage  in  the  conveyances  to  her  was  valid, 
notwithstanding  her  coverture,  and  the  conclusion  as  to  the  validity 
of  her  covenant  was  reached  upon  the  ground  that  the  legislature,  by 
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giving  to  married  women  the  capacity  to  acquire  real  estate  by  grant, 
impliedly  authorized  them  to  enter  into  a  contract  of  purchase,  and 
to  bind  themselves  to  pay  the  purchase  money.  The  limited  con- 
struction put  upon  our  statute  in  Yale  v.  Dederer,  would  not  proba- 
bly justify  us  in  adopting,  in  its  full  extent,  the  view  of  the  New 
Jersey  court,  but  this  court,  in  Ballin  v,  Dillaye  (87  iV.  F.  35^  which 
arose  under  the  acts  of  1848  and  1840  and  1860,  went  very  far  towards 
holding  a  married  woman  liable  on  her  bond,  given  on  her  purchase 
of  land,  for  the  payment  of  the  purchase  money.  In  that  case,  the 
question  was  whether  the  defendant,  Mrs.  Dillaye,  a  married  woman, 
was  liable  on  her  bond  for  a  deficiency  upon  a  foreclosure  of  a  mort- 
gage executed  by  her  to  the  plaintiffs.  She  obtained  title  to  the  premi- 
ses by  purchase  at  a  foreclosure  sale  of  a  mortgage,  held  by  a  bank. 
The  plaintiffs,  at  the  time,  held  a  junior  mortgage  on  th«  same  premi- 
ses, and  intended  upon  the.sale  to  bid  to  the  extent  of  their  mortgage. 
Mrs.  Dillaye  wished  to  prevent  their  .bidding.  A  written  agreement 
was  accordingly  executed  between  her  and  the  plaintiffs,  by  which, 
in  substance,  the  plaintiffs  agreed  to  advance  $7,000  to  clear  the  title, 
and  not  to  bid  at  the  sale,  and  she  agreed  to  recognize  their  mort- 
gage as  valid,  and  to  give  them,  on  her  purchasing  the  premises,  her 
bond  and  mortgage  on  part  of  the  ))remisc9,  to  secure  the  payment  of 
their  mortgage  debt,  and  the  (7,000  advanced. 

Pursuant  to  the  agreement  the  ])laintiffs  advanced  the  money  and 
refrained  from  bidding,  and  the  defendant  bought  the  premises  and 
executed  to  them  a  bond  and  mortgage  covering  the  advance  and  the 
amount  of  their  original  mortgage. 

On  the  trial  of  the  question  of  Mra.  Dillaye's  liability  for  the  de- 
ticiency,  the  plaintiffs  offered  to  prove  that  at  the  time  of  the  trans- 
action she  had  a  separate  estate.  There  was  no  offer  to  prove,  nor 
did  it  appear,  that  Mrs.  Dillaye  had  any  interest  in  the  mortgaged 
premises  prior  to  her  purchase  on  the  foreclosure  of  the  bank  mort- 
gage, or  that  her  antecedent  separate  estate  was  pledged  for  the 
mortgage  debt  or  had  any  relation  to  the  mortgaged  ])rcmisc8. 

The  special  term  rejected  the  proof  offered,  and  held  that  the  de- 
fendant was  not  liable  for  the  deficiency,  and  the  decision  of  the 
special  term  was  affirmed  by  the  general  term.  This  court  reversed 
the  judgment  and  directed  a  new  trial. 

It  is  a  little  difidcult  to  ascertain  the  precise  grounds  upon  which 
the  decision  in  this  court  proceeds.  The  court,  in  reference  to  the 
fact  that  Mrs.  Dillaye  had  a  separate  estate,  say  that  it  was  relevant 
and  matcnal,  and  in  view  of  the  offer  on  the  trial  to  prove  the  fact, 
it  is  assumed  in  the  consideration  of  the  case.  But  I  do  not  under- 
stand that  her  liability  is  put  upon  the  ground  that  she  had  a  separate 
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oHtate  at  the  time  of  the  purchase — certainly  it  was  not  put  upou  this 
ground  alone.  It  is  not  perceived  how  Mrs.  Dillaye's  liability  at  law 
or  in  equity  for  the  deficiency  could  be  affected  by  the  fact  that  she 
liad  a  separate  estate  at  the  time  of  the  transaction,  unless  it  was  con- 
nected by  contract  or  otherwise  with  the  property  purchased.  But 
the  court  seem  to  hold  that  as  she  by  the  purchase  on  the  foreclosure 
of  the  bank  mortgage  acquired  not  only  the  property  included  in  the 
])laintiff^s  mortgage,  but  other  lots  in  addition,  the  obligation  entered 
into  by  her  was  for  the  benefit  of  her  estate,  and  that  her  whole  estate 
was  therefore  chargeable  with  the  deficiency. 

It  is  claimed  on  the  part  of  the  plaintiff  that  the  case  of  Ballin  v. 
Dillaye  decides  in  his  favor  the  question  now  presented.  But  with- 
out considering  whether  the  circumstances  under  which  the  bond  in 
that  case  was  given  distinguish  it  in  principle  from  this,  I  am  of 
opinion  that  the  covenant  of  the  defendant's  grantor  to  assume  and 
pay  the  Simon  mortgage,  was  binding  and  valid  on  the  ground  that 
under  the  acts  of  1860  and  1862,  in  connection  with  the  previous,  a 
married  woman  may  purchase  property  on  credit  and  bind  herself  by 
a  contract  to  pay  the  purchase  money,  and  that  it  is  not  a  material 
circumstance  in  respect  to  her  liability,  whether  she  had  any  antece- 
dent sei>arate  estate,  or  whether  the  contract  on  her  part  was  a  pru- 
dent, wise  and  advantageous  one. 

The  act  of  1860  greatly  enlarged  the  civil  capacity  of  a  ferns  eavert 
beyond  what  was  conferred  by  the  previous  legislation.  By  section  2 
slie  is  empowered  to  bai'gain,  sell,  assign  and  transfer  her  separate 
property,  and  carry  on  any  trade  or  business  and  perform  any  labor 
or  services  on  her  sole  and  separate  account.  Section  3  authorizes  a 
married  woman  possessed  of  real  estate  as  her  separate  property,  to 
bargain,  sell  and  convey  the  same,  or  to  enter  into  any  contract  in 
reference  tlicreto,  with  the  assent  in  writing  of  her  husband,  or  by 
authority  of  the  couil;,  obtained  as  provided  in  the  section.     Section 

7  provides  that  she  may  sue  and  be  sued  in  all  matters  having  relation 
to  her  separate  property,  or  in  relation  to  property  which  might  there- 
after come  to  her  by  descent,  devise,  bequest  or  gift  of  any  person, 
except  her  husband,  in  the  same  manner  as  if  she  were  sole.     Section 

8  declai'es  that  the  husband  shall  not  be  bound  by  any  bargain  or 
contract  of  the  wife  **in  respect  to  her  sole  or  seperate  property,  or 
any  property  which  may  hereafter  come  to  her  by  descent,  devise,  bo- 
quest,  or  the  gift  of  any  person  except  her  husband,''  or  by  any  bar- 
gain or  contract  entered  into  by  her  in  or  about  the  carrying  on  of 
any  trade  or  business  under  any  statute  of  the  State  or  render  him  or 
his  property  in  any  way  liable  tlierefor. 

The  authority  given  to  a  married  woman  by  this  statute  to  carry 
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(>u  any  trade  or  business  on  lier  own  account,  and  to  have  and  con- 
trol her  own  earnings,  whether  living  with  her  husband  or  living 
separate  from  him,  worked  a  radical  change  in  the  pre-existing  law, 
and  it  has  been  held  by  this  court  in  several  cases  that  as  incident  to 
her  authority  under  this  statute  to  carry  on  a  trade  or  business  a  mar- 
ried woman  may  enter  into  any  contract  in  respect  thereto.  She  may 
purchase  real  or  personal  property  on  credit  for  the  purposes  of  the 
trade  or  business  into  which  she  is  about  to  enter,  and  bind  herself  by 
contract  of  payment,  and  also  by  her  contracts  made  in  the  course  of 
the  business  in  which  she  engages  (Bodine  v,  Kelleen,  53  iV.  T.  93 ; 
Frecking  «.  Pollard,  Id,  423).  In  the  case  last  cited  it  was  said, 
'*  The  power  to  carry  on  a  separate  trade  or  business  includes  the 
power  to  borrow  money  and  to  purchase  upon  credit  implements,  fix- 
tures and  real  or  personal  estate  necessary  or  convenient  for  the  pur- 
pose of  commencing  it,  as  well  as  the  power  to  contract  debts  in  its 
prosecution  after  it  has  been  established/' 

The  limitation  upon  the  power  of  a  married  woman  to  deal  with 
her  real  estate  contained  in  section  8  of  the  act  of  1860, — which  made 
tlie  assent  of  her  husband,  or  the  order  of  the  court,  necessary  to  the 
validity  of  her  conveyance  of  her  lands,  or  her  contracts  in  respect 
thereto, — ^was  removed  by  the  amendment  of  1862,  and  a  clause  was 
added  to  the  section,  expressly  authorizing  her  to  enter  into  any  of 
the  usual  covenants  for  title,  in  her  contracts  in  relation  to,  or  her 
conveyances  of,  her  real  property,  which  covenants  the  section  de- 
clares shall  be  obligatory  to  bind  her  separate  propei'ty. 

It  will  be  observed  that  these  statutes  confer  upon  a  married 
woman  the  broadest  and  most  comprehensive  powers  over  her  sepa- 
rate real  and  personal  property.  Her  power  of  disposition  is  abso- 
lute and  unqualified ;  she  may  sell  or  give  it  away.  She  may  enter 
into  any  contract  in  resi>ect  to  her  separate  real  property  *' with  the 
same  effect  and  in  all  respects  as  if  she  were  unmarried,"  and  this 
court  has  held  that  as  incident  to  her  separate  ownership,  she  is  lia- 
ble for  torts  committed  in  its  management  and  for  the  fraud  of  her 
agent  in  dealing  with  third  persons  in  respect  to  it  (Rowe  v.  Smith, 
45  JV.  T.  130;  Baum  v.  Mullen,  47  Id.  677).  She  may  engage  in 
business  and  incur  the  most  dangerous  and  even  ruinous  liabilities  in 
its  prosecutioi^  nnd  they  will  be  enforced  against  her  to  the  same 
extent  as  if  she  were  unmarried.  She  is  no  longer  regarded  as  under 
the  tutelage  of  the  court,  but  the  new  legislation  assumes  that  she  is 
capable  of  managing  her  own  interests. 

But  it  is  insisted  that  she  may  not  bind  herself  by  a  contract  for 
the  purpose  of  land,  if  slie  has  no  antecedent  estate  to  be  benefited, 
or  if  the  purchase  is  not  made  for  the  purposes  of  a  trade  or  business. 


103  CA8HMAN  «.  HENRY. 


Opinion  of  the  Coart  of  Appeals,  by  Andrews,  J. 

The  policy  of  such  special  limitation,  in  view  of  the  general  scope  of 
our  statutes  and  the  conceded  power  of  married  women  to  charge 
and  dispose  of  their  property,  and  incur  liabilities  in  its  management, 
is  not  apparent. 

In  Stewart  v.  Jenkins  (6  AUen,  800),  the  supreme  court  of  Massa- 
chusetts, under  a  statute  of  that  State  which  provides,  *^  that  a  mar- 
ried woman  may  bargain,  sell,  and  convey  her  separate  real  and  per- 
sonal property,  enter  into  any  contract  in  reference  to  the  same,  carry 
on  any  trade  and  business,  and  perform  any  labor  and  services  on 
her  sole  and  separate  account,  and  sue  and  be  sued  in  all  matters  hav- 
ing relation  to  her  separate  property,  &c.,  as  if  she  w&re  sole,^'  held 
that  a  married  woman  was  bound  by  a  note  given  as  the  consideration 
in  part  of  a  convey^ince  of  real  estate,  on  the  ground  that  it  was  a 
contract  in  reference  to  her  separate  estate  within  the  statute,  and 
the  court  rejected,  as  too  narrow,  the  construction  insisted  upon  by 
the  defendant,  that  the  power  given  to  a  married  woman  by  the  stat- 
ute to  ent€r  into  a  contract  in  reference  to  her  separate  estate  was 
limited  to  the  estate  owned  by  her  when  the  contract  was  made. 

The  section  of  the  Massachusetts  statute  considered  in  Stewart  t. 
Jenkins  is  very  nearly  like  the  third  section  of  our  statute  of  1860,  as 
amended  in  1862.  But  the  intention  of  the  legislature  to  confer  upon 
a  married  woman  the  general  capacity  to  enter  into  a  valid  executory 
contract  to  pay  for  property  purchased  by  her  is  indicated  by  sections 
7  and  8  of  the  act  of  1860,  as  amended  in  1862.  Section  7  of  the  act 
of  1860  was  amended  by  the  act  of  1862,  by  inserting  the  word  ''  pur- 
chase "  in  the  first  clause  of  the  section,  so  that  it  should  read :  '*  Any 
married  woman  may,  while  married,  sue  and  be  sued  in  all  matters 
having  relation  to  her  sole  and  separate  property,  or  which  may  come 
to  her  by  descent,  devise,  bequest,  purchase,  &c.^'  And  section  8  was 
amended  by  inserting  the  same  word  in  that  section  so  as  to  embrace 
in  the  exemption  of  the  husband,  exemption  from  liability  on  the 
contracts  of  the  wife  made  in  respect  to  property  coming  to  her  by 
purchase. 

These  amendments  indicate  that  the  legislature  had  in  view  the 
acquisition  by  a  married  woman  of  the  title  to  property  by  purchase 
and  the  clear  implication  from  the  provision  in  section  8,  exempting 
the  husband  from  liability  upon  the  wife*s  contracts  or  bargains  in 
respect  to  property  purchased  by  her,  is  that  she  may  bind  herself 
personally  by  such  contracts,  and  a  contract  to  pay  the  consideration 
of  land  conveyed  to  her  is,  I  think,  a  contract  in  respect  to  property 
coming  to  her  by  purchase,  within  the  meaning  of  the  statute. 

The  conclusion  is  that  under  the  statutes  as  they  now  exist  a 
married  woman,  as  incident  to  her  right  fo  ac(|uirc  real  and  personal 
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)»roperty  by  purchase  and  hold  it  to  her  sole  and  separate  use,  may 
])urchase  property  upon  credit,  and  bind  lierself  by  an  executory  con- 
tract  to  pay  the  consideration  money,  and  that  her  bond,  note  or 
other  engagement  given  and  entered  into  to  secure  the  payment  of 
tiie  purchase  price  of  property  acquired  and  held  for  her  separate  use 
inay  be  enforced  against  her  in  the  same  manner  and  to  the  same 
extent  as  if  she  were  a  feme  wle^  and  that  her  liability  does  not  de- 
]>end  upon  the  proof  or  existence  of  special  circumstances,  but  is 
governed  by  the  ordinary  rules  which  determine  the  liability  of  per- 
sons gui  juris  upon  their  contracts. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur.     Millbb  and  Earle,  JJ.,  absent  at  argument. 


JOHN  C.  HOLLEMBAEK,  Trustee,  &o.,  et  al., 
Plaintiffs  and  Appellants,  v.  JOHN  H. 
MORE,  et  al.,  Defend Aii^TS  and  Respondents. 

trustee  and  cestui  que  trust. 

The  estate  of  a  cestui  que  trust  is  liable  and  can  be  held  for  the 
fraud  of  a  trustee,  by  a  purchaser  of  the  trust  property  itself  for 
a  full  and  fair  price  without  notice  or  knowledge  of  the  trust. 

The  contribution  of  trust  property  to  the  capital  stock  of  a  copart- 
nership at  the  time  of  its  formation,  by  a  trustee,  as  his  own 
property,  and  so  contributed  without  notice  or  knowledge  to  the 
other  copartners  of  the  fact  of  its  being  trust  property,  is  closely 
analogous  to  its  sale  and  purchase.  There  is  but  little  if  any 
difference  in  principle. 

In  such  case  the  cestui  que  trusty  seeking  his  property  (thus  con- 
verted) from  copartnership  assets,  can  only  claim  and  take 
therefrom  what  his  trustee  would  be  entitled  to  take  had  he 
been  vested  with  absolute  ownership  of  the  funds  invested  by 
him  in  the  copartnership,  instead  of  holding  the  same  as  he  did 
merely  in  trust. 

The  equities  of  the  copartners  of  a  trustee,  dealing  with  him  as  the 
absolute  owner  of  the  property  contributed  by  him  to  the  copart- 
nership, and  without  notice  or  knowledge  of  any  trust  relations 
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in  regard  to  the  same,  are  paramount  to  those  of  the  cestui  que 
trust,  in  regard  to  such  property. 

Before  Curtis,  Ch.  J.,  and  Sanfoed,  J. 

Decided  May  6,  1878. 

This  is  an  appeal  from  an  order  overruling  the 
plaintiff' s  demurrer  to  the  second  and  third  defenses 
set  up  in  the  separate  answer  of  the  defendants, 
Thomas  B.  and  John  H.  Hand. 

It  appears  from  the  complaint,  that  the  plaintiffs 
are  the  trustees  and  cestuis  que  trunt^  under  the  will 
of  Noah  Burnham,  late  of  Concord,  in  the  county  of 
Merrimac,  and  St-ite  of  New  Hampshire,  deceased,  who 
died  in  August,  1857,  leaving  a  will,  whereby  his 
residuary  estate  was  devised  and  bequeathed  to  his 
executors,  therein  named,  in  trust  to  pay  over  the 
income  thereof  to  his  widow,  during  her  life,  and 
under  certain  conditions  therein  named,  to  pay  certain 
portions  of  said  estate  to  his  children,  Andrew  J., 
Martha  L.  and  Elizabeth  A.,  and,  upon  the  death  of 
the  said  widow,  to  pay  the  same  to  his  said  children, 
and  to  the  survivors  of  them.  The  will  was  duly 
proved  by  the  executors  and  trustees  therein  named, 
who  thereupon  assumed  the  duty  of  executing  its 
provisions.  Such  executors  and  trustees  were  after- 
ward duly  and  legally  removed  from  office,  without 
having  fully  executed  such  trusts,  and  are  now  de- 
ceased. Andrew  J.  Burnham,  one  of  the  children  of 
the  testator,  and  a  beneficiary  under  the  said  trusts, 
is  also  deceased.  On  November  22,  1863,  the  defend- 
ant, John  H.  More,  was  appointed  administrator  de. 
bonis  non^  of  the  estate  of  the  said  Noah  Burnham, 
deceased,  by  the  judge  of  probate  of  the  county  of 
Merrimac,  in  the  State  of  New  Hampshire,  and  by  vir- 
tue of  such  appointment  acquired  possession  of  the 
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estate,  so  far  as  it  then  remained  unadministered.  No 
debts  of  the  testator  remain  unpaid.  The  specific 
legacies  have  been  discharged,  and  all  the  residue  of 
the  estate,  which  came  to  the  hands  of  the  defendant, 
More,  was,  and  is,  chargeable  with  the  trusts  created 
by  the  will. 

On  December  6,  1868,  More,  and  one  Holly,  pur- 
chosed  the  unexpired  lease,  furniture  and  business  of 
the  St.  Cloud  Hotel,  in  the  city  of  New  York,  and 
thereafter,  as  copartners  equally  interested,  carried  on 
the  business  of  said  hotel  until  September  17,  1869. 
All,  or  nearly  all,  of  the  capital  invested  by  More  in 
such  purchase  and  business  consisted  of  the  trust 
funds,  to  the  income  whereof,  under  the  will  of  Noah 
Bnmham,  deceased,  his  widow  was,  and  is,  entitled, 
during  her  life,  and  to  which  his  surviving  children 
are,  or  will  be,  entitled  upon  her  death. 

On  September  17,  1869,  the  interest  of  Holly  in  the 
property  and  business  was  transferred  to  the  defendants 
Rand.  More  still  retained  the  undivided  interest 
therein,  which  he  had  acquired  by  virtue  of  his  joint 
purchase  with  Holly,  and  the  business  was  afterward 
carried  on  by  More  and  the  two  Rands,  as  copartners ; 
but  under  an  agreement,  whereby  their  respective 
interests  in  the  copartnership  property  were  defined 
and  limited,  as  follows,  viz. :  the  interest  of  the  said 
John  H.  More  was  to  be  twenty-nine  undivided  six- 
tieths, and  the  interest  of  the  Rands  was  to  be  thirty- 
one  undivided  sixtieths.  The  business  of  the  said 
hotel  was  carried  on  by  the  defendants,  More  and 
Rand,  jointly,  for  some  time ;  but,  before  the  com- 
mencement of  this  action,  a  suit  was  instituted  between 
them  by  More  for  a  dissolution  of  their  copartnership 
and  the  distribution  of  its  assets. 

On  September  22^  1876,  the  plaintiff  HoUembaek, 
was,  by  an  order  of  the  supreme  court  of  the  State  of 
New  York,  duly  appointed  trustee  of  the  trust  estate 
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created  by  the  will  of  Noah  Burnham,  deceased.  The 
said  trust  estate  is  capable  of  being  traced  to,  identified 
and  distinguished  in,  the  investment  made  by  More  in 
the  said  hotel  and  in  the  business  carried  on  by  him  in 
connection  with  the  defendants  Rand. 

The  plaintiff,  HoUembaek,  as  such  trustee,  claims  to 
be  entitled  thereto,  and  to  such  a  proportionate  share 
of  the  profits  of  the  said  business  as  the  trust  estate 
represented  in  the  enterprise  ;  or,  at  his  option,  if  for 
the  interest  of  his  cestuis  que  trusty  to  be  repaid  the 
amount  of  the  said  trust  funds  invested  therein,  with 
interest  thereon. 

The  complaint  contains  no  allegation  impugning  the 
action  of  More  in  making  the  purchase  of  the  hotel 
property  with  the  funds  of  the  trust  estate,  as  a  misap- 
propriation thereof,  nor  is  it  averred  that  the  Rands 
had  any  notice  or  suspicion,  or  reason  to  suspect  or 
believe,  when  their  interest  in  the  said  property  and 
business  was  acquired,  and  when  their  partnership 
relations  with  More  were  entered  into,  that  the  interest 
of  More  had  been  purchased  with  money  which  he  held 
in  trust,  or  that  he  was  not  the  absolute  and  bona  fide 
owner  thereof,  in  his  own  right. 

The  second  and  third  defenses  set  up  in  the  separate 
answer  of  the  Rands,  stat^  in  substance  that  they 
acquired  this  interest  in  the  property,  in  good  faith, 
under  a  written  contract  with  More  and  Holly  made 
on  September  17,  1869,  and  paid  to  Holly  $31,000  as 
the  consideration  of  the  transfer  to  them  of  his  undi- 
vided share  therein,  without  any  knowledge  or  notice 
that  More  was  not  the  true  and  absolute  owner  of  the 
interest  therein  to  which  he  claimed  to  be  entitled. 

The  def endan  ts  Rand  further  allege  that  they  were 
induced  to  make  such  purchase,  and  to  enter  into  the 
said  agreement  of  September  17,  1869,  under  which 
they  acquired  title  and  became  interested  in  the  prop- 
erty, and  copartners  with  More  in  the  business,  by 
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false  and  fraudulent  representations  made  by  More,  as 
to  the  profits  of  the  said  hotel  business  previously 
realized,  as  well  as  by  certain  promises  and  agreements 
in  reference  to  the  conduct  thereof  which  he  wholly 
failed  to  perform,  and  that  but  for  such  representa- 
tions, promises  and  agreements,  they  would  not  have 
made  such  purchase,  nor  entered  upon  the  said  busi- 
ness. Thej'^  further  allege  that  by  reason  of  the  pre- 
mises they  have  sustained  great  loss  and  damage.  And 
they  claim  that  if  the  plaintiffs  are  entitled  to  any 
relief  in  this  action,  they  can-only  reach  the  interest  of 
More,  in  the  copartnership  assets  and  effects,  after  the 
same  shall  have  been  equitably  determined  upon  an 
accounting  as  between  him  and  themselves,  in  which 
the  damages  thus  sustained  by  them  shall  be  allowed 
to  enter. 

To  the  second  and  third  defenses  thus  set  up,  the 
plaintiffs  demurred,  on  the  ground  that  they  were  insuf- 
ficient in  law  to  constitute  a  defense  or  counter-claim. 

On  the  trial  of  the  issue  of  law  thus  raised,  it  was 
ordered  that  the  said  demurrer  be  overruled  with  costs. 

From  that  order  the  plaintiffs  appeal. 

Robert  S.  Green.^  for  appellants. 

Sandford  R.  Ten  Eyck^  for  respondents. 

Br  THE  Court.— Sanford,  J. — The  matters  set  up 
in  the  second  and  third  separate  defenses  of  the  answer 
of  the  defendants  Rand,  to  which  the  plaintiffs  demur 
as  insufficient,  either  by  way  of  defense  or  counter- 
claim, are  not  asserted  as  constituting  a  cause  of  action 
against  the  plaintiffs,  or  as  affording  good  ground  for 
any  affirmative  relief.  They  are  relied  upon  as  consti- 
tuting equitable  defenses  against  the  demand  of  the 
plaintiffs  to  be  indemnified  out  of  the  partnership  assets 
and  effects,  for  the  entire  amount  of  the  trust  fund  in- 
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vested  by  More  in  the  partnershii)  business,  with 
interest  thereon,  irrespective  of  any  question  of  profit 
or  loss  in  said  business,  and  without  regard  to  the 
lights  and  interests  of  the  defendants  Rand  in  the 
partnership  assets  and  effects,  as  between  said  defend- 
ants and  their  copartner  More.  The  plaintiffs  contend 
that  they  are  entitled  to  be  repaid  from  the  partnership 
property  of  the  defendants,  the  amount  of  the  trust 
fund  invested  therein  by  More,  with  interest,  or  that, 
if  they  shall  so  elect,  they  may  take,  at  their  option, 
such  proportionate  share-  of  the  property  and  profits 
as  the  trust  estate  represented  in  the  enterprise.  The 
defendants  Rand,  on  the  other  hand,  insist  that  as  they 
acquired  their  interest  in  the  property  and  business  at 
More's  instance,  and  upon  his  representations  and 
agreements,  without  any  knowledge  or  notice  of  the 
rights  or  claims  of  the  plaintiffs  to  the  moneys  invested 
by  him,  their  equities  are  paramount,  and  that,  in  the 
adjustment  and  distribution  of  the  partnership  assets, 
their  rights  and  claims  as  against  More  should  be  fully 
protected,  before  those  of  the  plaintiffs  are  allowed  to 
be  enforced.  The  facts  alleged  in  the  defenses  demurred 
to  were  intended  to  raise  this  question,  and  it  is  this 
question,  principally,  which  has  been  presented  and 
discussed  on  the  argument.  If,  upon  the  facts  stated, 
the  plaintiffs'  claim  to  the  trust  moneys  invested  in  the 
partnership  property  by  More,  is  to  be  subordinated  to 
the  rights  of  the  defendants  Rand,  as  between  More 
and  themselves,  then  those  facts  are  properly  averred 
by  way  of  equitable  defense,  and  the  demurrer  cannot 
be  sustained.  If,  on  the  other  hand,  the  plaintiffs  are 
entitled  to  trace  their  funds  into  the  assets  of  the  part- 
nership to  their  full  extent,  or  even  to  the  extent  of 
the  nominal  share  or  interest  therein  of  More,  irre- 
spective of  any  settlement  and  accounting  as  between 
him  and  the  defendants  Rand,  then  the  claims  of  said 
defendants,  founded  on  his  alleged  frauds  upon,  and 
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las  breaches  of  contract  with  them,  are  irrelevant  and 
inimaterial.  In  an  action  for  an  accounting  between 
the  defendants  More  and  Rand  with  respect  to  the  co- 
jiartnership  between  them,  the  facts  averred  in  the  sep- 
arate defenses  now  under  consideration,  w^ere  held  bv 
tlie  court  of  appeals  to  be  available  in  favor  of  the 
Rands  by  way  of  counter-claim  against  More,  for  the 
reason  that  the  action  was,  in  a  general  sense,  founded 
ui)on  the  contract  of  September  17,  which  provided 
contingently  for  the  copartnership  subsequently 
i^reated,  uAd  the  fraud  of  More,  in  inducing  the  defend- 
ants Rand  to  enter  into  that  contract,  might  be  re- 
garded as  a  cause  of  action  in  their  favor  against  the 
plaintiffs,  arising  out  of  the  contract  upon  which  the  ac- 
tion was  founded  (More  v.  Rand,  60  iV.  Y.  212). 

The  court  declined  to  consider  whether  independ- 
ently of  the  code  such  a  cross  defense  would  be  enter- 
tained by  a  court  of  e^quity  in  an  action  for  the  disso- 
lution of  a  copartnership,  but  cited  authorities  tending 
to  support  the  affirmative  of  this  question,  and 
asserted,  broadly,  that  the  policy  of  the  law  in  recent 
times  allows  parties  to  bring  into  a  single  action,  so 
far  as  it  can  convenientlv  be  done,  all  the  controver- 
sies  between  them,  for  final  and  complete  adjustment. 
An  examination  of  the  authorities  so  cited  has  satisfied 
me,  that  the  facts  alleged  in  the  defenses  demurred  to 
would  be  good  in  equity,  as  constituting  a  proper  and 
available  cross  defense  as  between  the  defendants  and 
More,  in  a  suit  for  the  settlement  and  adjustment  of 
their  partnership  affairs,  and  that  the  exclusion  of 
those  facts  from  consideration  in  such  a  suit  would 
result  in  hardship  and  injustice  (See  especially  Mc- 
Kenna  v.  Parker,  36  L.  /.,  ^g.,  366).  The  same  must 
be  true,  with  reference  to  the  claim  of  the  plaintiffs  in 
this  suit  nnless  the  equities  in  their  favor  are  para- 
mount to  those  of  the  defendants.  It  is  conceded  that 
the  estate  of  a  cestui  que  trust  is  liable  and  can  be 
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held  for  the  fraud  of  his  trustee,  by  a  purchaser  of  the 
trust  property  itself  for  a  full  and  fair  i)rice,  without 
notice  of  the  trust.  The  contribution  of  trust  prop- 
erty to  the  capital  stock  of  a  copartnership  at  the 
time  of  its  formation  is  closely  analogous  to  its  sale 
nnd  purchase.  The  other  partners  make  their  contri- 
butions and  enter  into  their  engagements  on  the  faith 
of  it.  They  become  vested  for  a  good  and  valuable 
consideration  with  the  legal  title  to  it.  There  would 
seem  to  be  but  little  difference,  in  principle,  between  a 
contract  of  sale  and  a  contract  of  partnership,  upon 
this  particular  question.  The  equity  of  the  defendants 
arises  out  of  the  fact  that  More  had  the  legal  title  and 
I^ossession,  with  all  the  evidences  of  absolute  owner- 
ship, and  that  the  defendants  Rand  were  not  only 
without  actual  knowledge  or  notice  of  the  trust  upon 
which  he  held  the  property,  but  were  in  no  way  put 
upon  inquiry  with  respect  to  his  title  to  it. 

In  such  case,  the  same  principle  would  seem  to  l)e 
applicable  which  has  controlled  in  bankruptcy,  where 
the  general  rule  is,  that  if  some  of  the  members  of  a 
lirm  apply  moneys,  which  they  hold  in  trust  to  jpnYt- 
nership  purposes,  with  the  knowledge  of  the  firm,  the 
trust  still  attaches ;  the  firm  are  respouiiible  for  the 
t ra nsaction  and  hold  the  moneys  either  as  trustees  or 
as  debtors  to  the  cestui  que  trust  In  cases  of  this 
nature,  the  cestui  que  trust  has  a  right  to  have  the 
subject  of  the  breach  of  trust  restored  to  him  in  the 
manner  most  beneficial  to  himself,  and  consequently 
to  consider  it  either  as  a  debt  of  the  finii  from  the 
time  the  breach  of  trust  took  place,  or  to  be  made 
good  in  specie^  as  he  shall  elect  {Collyer  on  Partit. 
§  456).  But  where  a  partner  lends  trust  money  to  his 
firm,  his  cestui  que  trust  do  not  become  creditors  of 
the  firm,  and  are  not  entitled  to  share  as  such  in  the 
distribution  of  its  assets  unless  the  fact  of  its  being 
trust  money  is  known  to  the  other  parties  (Jacques  w. 
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^fiJi'qnand,  6  Cowen^  497;  Exp.  Heaton,  Bv^Jc^  386; 
Exp.  Apsey,  3  Br.  Ch.  265  ;  Exp.  Watson,  2  Vcs.  <£• 
Beam.  414  ;  Willett  v.  Stringer,  17  Abb.  Pr.  152). 

The  individual  interest  of  the  partner  who  has  been 
guilty  of  the  breach  of  trust  can  alone  be  resorted  to, 
and  that  is  only  to  be  ascertained  upon  a  final  settle- 
ment and  adjustment  of  the  partnership  estate  as  be- 
tween the  partners.  The  equities  in  favor  of  the  other 
partners  are  stronger  where  the  trust  funds  are  not 
merely  loaned  to  the  partnership,  but  are  contributed 
as  capital  upon  a  good  consideration  ;  and,  especially, 
where,  as  in  this  case,  the  right  of  the  partner  to  ap- 
propriate them  is  not  in  terms  impugned,  and  no 
breach  of  faith,  or  misappropriation  is  charged  upon 
or  imputed  to  him.  The  action  of  More  in  original.y 
investing  the  trust  moneys  in  the  joint  purchase  with 
Holly  of  the  St.  Cloud  Hotel  is  not  disaffirmed  by  the 
l)laintiffs,  nor  do  they  in  anywise  repudiate  or  disavow 
the  contract  of  September  17,  between  More  and  Holly 
and  the  defendants  Kand.  I  am  of  opinion,  that  they 
are  bound  by  the  terms  of  that  contract,  and  that,  inas- 
much as  the  Rands,  in  an  action  founded  upon  that 
contract,  may  avail  of  the  facts  alleged  in  the  defenses 
demurred  to,  by  way  of  defense  or  counter-claim 
against  More,  so  should  the  plaint  iflE  be  held  in  the 
l)resent  action,  so  far  as  the  partnership  property  is 
concerned,  to  a  like  accountability  for  the  frauds  of 
More,  in  inducing  the  defendants  to  enter  into  that 
contract.  In  other  words,  they  should  only  be  per- 
mitted to  withdraw  from  the  copartnership  assets 
what  More  might  have  withdrawn  had  be  been  vested 
with  the  absolute  ownership  of  the  funds  invested 
therein,  instead  of  holding  them,  as  he  did,  merely  in 
trust. 

The  order  appealed  from  should  be  affirmed  with 
costs. 

CuBTis,  Ch.  J.,  concurred. 
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CHAMBERLIN,  Impleaded,  &c..  Defendant 
AND  Respondent. 

copartners,  equity  between. 

Reosmftion  of  mortgage,  who  can  claim  it. 

If  a  partner  take  a  lease  of  lands  in  his  own  name  for  the  pur- 
poses of  the  partnership,  he  will  be  considered  in  equity  a 
trustee  of  such  lease  for  himself  and  his  copartners  {Collyer  on 
Part.  §  160f  and  cases  there  cited).  Bat  in  Otis  9.  Sill  (8  Barft. 
102),  where  a  lease  was  taken  by  one  member  of  a  firm  in  his 
own  name,  there  being  no  evidence  that  it  was  taken  for  the 
firm  and  with  express  reference  to  its  business,  l^eyond  the 
facts  that  the  partnership  commenced  at  the  date  of  the  lease 
and  was  carried  on  upon  the  demised  premises,  it  was  held 
that  the  lease  did  not  belong  to  the  firm,  and  it  was  also  held 
tliat  parol  evidence  was  inadmisible  to  show  that  the  lease  was 
executed  for  the  benefit  of  the  firm,  for  the  reason  that  by 
such  evidence  it  was  sought  to  create  a  trust  in  real  estate  by 
parol,  which  was  prohibited  by  statute  (2  R,  8,  185,  §  6). 

There  is  no  presumption  that  a  leasehold,  standing  in  the  name 
of  one  of  several  copartners,  and  nsed  by  the  firm  for  their 
business,  constitutes  partnership  assets.  The  presumption  is 
otherwise.  Its  mere  use  for  partnership  purposes  does  not 
operate  to  divest  or  affect  the  legal  title. 

If,  however,  it  be  made  to  appear  that  real  estate  and  chattels 
real  standing  in  the  name  of  one  of  a  firm,  does  in  fact  belong 
to  the  partnership,  equity  will  treat  it  as  such,  and  will  decree 
the  person  holding  it  to  be  a  trustee  for  those  beneficially  in- 
terested, but  it  must  appear  that  such  real  estate  has  been  so 
treated,  and  was  purchased  and  held  for  partnership  purposes 
and  account,  or  in  some  form  voluntarily  subjected  by  the  legal 
owner  to  the  equitable  rights  and  liens  of  all  the  partners  and 
partnership  creditors. 

No  person  can  invoke  the  aid  of  a  court  of  equity  lor  a  redemp- 
tion of  a  mortgage,  except  he  who  is  entitled  to  the  legal  estate 
of  the  mortgagor  or  who  claims  a  subsisting  interest  under 
him  (Grant  v,  Duane,  0  John^,  501). 
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Before  Curtis,  Ch.  J.,  and  Sanfobd,  J. 

Ikeided  May  6,  1878. 

•  Appeal  from  a  judgment  entered  in  favor  of  the 
defendant,  and  against  the  plaintiff,  for  $654.66  costs, 
on  a  dismissal  of  the  complaint,  after  a  trial  of  issues 
of  fact  at  special  term,  by  the  court  without  a  jury. 

The  action  is  in  the  nature  of  a  bill  in  equity,  filed 
by  the  plaintiff  as  administratrix  of  her  deceased  hus- 
band, to  have  the  right,  title,  and  estate  of  the  defend- 
ant in  and  to  certain  renewal  leases,  the  originals 
whereof  were  held  by  him  under  an  assignment  abso- 
lute on  its  face,  adjudged  and  declared  to  be  defeasible 
by  redemption  ;  and  for  the  redemption  of  such  leases 
on  i)ayment  by  the  plaintiff  to  the  defendant,  of  what- 
ever, if  anything,  upon  an  accounting,  should  be  found 
to  be  due  from  the  estate  of  plaintiff's  intestate  to  the 
defendant,  as  the  mortgagee  of  said  leases. 

It  api)eared,  by  the  evidence,  that  the  leasehold 
premises  in  question  were  demised  to  Elijah  Chamber- 
lin,  by  two  indentures  of  lease,  bearing  date  July  19, 
1844,  for  the  term  of  twenty-one  years  from  August  1, 
then  next  ensuing.  The  said  Elijah  Chamberlin  and 
his  son,  John  P.,  the  plaintiff's  intestate,  were  then 
copartners  in  business,  and  upon  the  execution  and 
delivery  of  such  leases  they  entered  upon  the  demised 
premises,  and  continued  in  possession  thereof,  carry- 
ing on  the  copartnership  business  until  August,  1859, 
when  the  right,  title  and  interest  of  Elijah  Chamber- 
lin in  said  leases  and  the  pi^mises  thereby  demised 
were  sold,  under  decree  in  foreclosure,  to  Messrs.  Gain, 
Ward,  Cole  and  Jessup,  creditors  of  Elijah  Chamber- 
lin, and  lienors  upon  the  demised  premises,  two  of 
whom,  Cain  and  Ward,  were  plaintiffs  in  the  foreclos- 
ure suit. 

Prior  to  such  sale  an  oral  agreement  was  made  be- 
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tween  the  said  purcliasei's,  John  P.  Chamberlin,  the 
plaintiflPs  intestate,  and  the  defendant,  to  whom  at  the 
time,  Elizabeth  and  John  P.  Charaberlin  were  largely 
indebted,  that  the  said  purchasers  or  one  of  them 
should  buy  in  the  property  at  the  sale,  hold  it  for  five 
years  or  until  their  claims  were  sooner  discharged  in 
full  by  the  payment  of  $200  per  month,  as  rent,  or 
otherwise ;  and,  at  the  expiration  of  five  years,  or 
earlier  at  his  option,  transfer  the  leases  to  the  defend- 
ant, upon  j)ayment  by  him  therefor  of  any  sum  that 
might  remain  unpaid  of  their  claims  ;  after  which  the 
defendant  should  hold  the  property,  until  reimbursed 
for  his  outlay,  if  any,  and  until  his  own  then  existing 
claims  against  John  P.  Chamber! in  were  discharged, 
when  the  leases  were  to  be  transferred  to  him.  Pur- 
suant to  this  understanding,  the  purchasers  named 
bought  the  two  leases  and  the  right,  title  and  interest 
of  Elijah  Chamberlin  in  the  premises,  at  the  fore- 
closure sale,  and  acquired  title  thereto,  by  deed,  abso- 
lute on  its  face,  dated  August  13,  1869.  Their  claim 
against  the  property  then  exceeded  $11,000.  The  de- 
fendant then  paid  them  $3,000  on  account,  reducing  it 
to  about  $9,000.  On  September  27,  1859,  they  entered 
into  an  agreement  in  writing  with  the  defendant, 
whereby  they  promised,  at  any  time  during  the  term, 
to  assign  to  him  or  his  legal  representatives  the  said 
leasehold  premises,  for  a  sura  equal  to  $9,670,  with 
interest  from  August  1,  1859,  and  ui)on  such  sale  to 
allow,  as  part  of  the  purchase  money,  all  payments  of 
ivnt  which  he  might  make  for  the  use  of  the  premises, 
from  August  1,  1859,  with  interest  on  such  payments, 
first  deducting  therefrom,  however,  all  taxes,  assess- 
ments, and  expenses,  incurred  by  them,  with  interest 
thereon.  On  July  26,  1864,  the  said  purchasers,  Cain, 
Ward,  Cole,  and  Jessup,  assigned  to  defendant  the 
said  leases. 

At  the  time  of  such  assignment  there  was  due  to 
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his  assignors,  of  the  money  for  which  they  held  the 
leases  as  security,  $4,000,  and  this  amount  the  defend- 
ant paid.  John  P.  Chamberlin  was  then  in  posses- 
sion ;  and,  as  the  tenant  of  the  defendant,  at  a  rental 
of  $200  per  month,  continued  to  occupy  the  premises 
until  his  death.  He  never  paid  to  defendant  the  in- 
debtedness due  him,  and  which  existed  when  the  said 
oral  agreement  with  respect  to  the  transfer  of  the 
leases  to  defendant  was  made ;  nor  the  $4,000  advanced 
by  the  defendant  on  receiving  the  assignment  of  said 
leases,  in  August,  1864.  He  was  never  able  to  make 
such  payment.  He  owned  no  property,  left  no  estate, 
and  died  insolvent  on  November  9,  1867.  The  defend- 
ant paid  $200  per  month  to  his  assignors  of  the  leases, 
for  five  years,  to  August,  1864,  for  which,  however,  he 
was  reimbursed  by  plaiutifFs  intestate,  and  paid 
ground  rent  to  the  lessors,  up  to  the  time  of  commenc- 
ing this  action.  In  August,  1864,  there  was  due  to  the 
defendant,  from  said  intestate,  about  $15,000. 

The  findings  of  the  judge  before  whom  the  cause 
was  tried,  were  substantially  in  accordance  with  the 
facts  as  above  stated,  so  far  as  these  facts  are  neces- 
sary to  support  the  judgment.  He  also  found,  specific- 
ally, that  the  leasehold  estate  mentioned  in  the  com- 
plaint, was  the  individual  property  of  Elijah  Chamber- 
lin, until  August,  1859,  when  his  interest  therein  was 
sold  under  foreclosure.  His  conclusion  of  law  was, 
that  the  defendant  should  have  judgment  that  the 
complaint  be  dismissed. 

The  plaintiff  filed  exceptions  (1)  to  the  finding  of 
fact,  that  the  leasehold  estate  mentioned  in  the  com- 
plaint was  the  individual  property  of  Elijah  Chamber- 
lin, until  August,  1859 ;  and  (2)  to  the  said  conclusion 
of  law. 

The  defendant  now  appeals  from  the  judgment. 

Clifford  A.  H.  Bartlett,  for  apjiellant. 
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James  M.  Smithy  for  respondent. 

By  the  Court. — Sanford,  J. — The  evidence  in 
the  case  sustains  the  finding  of  the  learned  judge,  that 
the  leasehold  premises  in  question  belonged  to  Elijah 
Chamberlin,  and  were  his  individual  property,  until 
August,  1859.  The  demise  was  to  him,  his  executors, 
administrators  and  assigns,  from  August  1,  1844,  for 
(he  term  of  twenty-one  years  thence  next  ensuing. 
William  S.  Chamberlin,  a  brother  of  the  defendant, 
and  of  the  plaintiff's  intestate,  testified,  positively  and 
without  objection  or  contradiction,  that  his  father, 
Elijah  Chamberlin,  owned  the  leases.  There  wp^.  no 
evidence  to  the  contrary,  unless  it  be  by  way  of  infer- 
ence from  the  fact,  not  established  by  tue  evidence,  but 
averred  in  the  complaint  and  not  denied  in  the  answer, 
''  that  before  and  at  the  time  of  the  execution  and  de- 
livery of  said  leases,  a  copartnership  existed  between 
the  said  Elijah  Chamberlin,  and  his  son,  John  P. 
Chanjberlin,  and  upon  the  execution  and  delivery  of 
8aid  leases,  the  said  Elijah  Chamberlin  and  John  P. 
Chamberlin  entered  upon  the  said  demised  premises 
and  occupied  the  same,  for  the  carrying  on,  in  and 
upon  said  premises,   of    the  partnership   business.'' 

There  is  no  evidence  in  the  case,  nor  does  the  com- 
plaint aver,  that  the  leases  were  taken  by  Elijah 
Chamberlin  for  the  firm,  or  with  express  reference  to 
the  partnership  business ;  nor  does  it  appear  what 
were  the  precise  relations  of  the  copartners  to  each 
other  with  respect  thereto,  nor  whether  the  rent 
thereby  reserved  was  paid  out  of  copartnership  funds, 
nor  what  credits,  if  any,  were  made  to  Elijah,  on  the 
partnership  books,  for  the  use  of  the  property. 

In  Collyer  on  Partnership  (§  160)  it  is  said  that  if 
a  partner  take  a  lease  of  lands  in  his  own  name,  for  the 
purposes  of  the  partnership,  he  will  be  considered,  in 
equity,  as  a  trustee  of  such  lease  for  himself  and  his 
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copartners,  the  lease  being  deemed  an  incident  of  the 
copartnership.  Forster  v.  Hall  (5  Ves.  308),  is  cited  in 
snpport  of  the  proposition.  In  that  case.  Lord  Al- 
va nly  held,  upon  evidence  afforded  by  letters  of  the 
lessee,  and  entries  in  the  partnership  books,  that  there 
had  been  a  declaration  of  trust  for  the  partnership,  in 
writing,  within  the  requirements  of  the  statute  of 
frauds  ;  and  he,  therefore,  declared  the  lessee  to  be  a 
trustee  for  himself  and  his  copartners.  The  decree 
was  affirmed,  on  appeal,  by  Lord  Loughborough,  who 
proceeded,  however,  upon  different  grounds.  He  con- 
sidered the  evidence  which  had  been  adduced  for  the 
purpose  of  raising  a  trust  in  the  lessee  for  himself  and 
the  plaintiffs,  as  conclusive  of  the  existence  of  a  part- 
nership between  them,  and,  the  fact  of  partnership 
l)eing  established,  that  the  lessee  having  taken  the  lease 
for  the  purposes  of  the  partnership,  took  it  as  trust^je 
for  himself  and  his  copartners,  by  operation  of  law, 
uncontrolled  in  ^ny  manner  by  the  statute. 

But  in  Otis  v.  Sill  (8  Barb.  102),  where  a  lease  was 
taken  by  one  member  of  a  firm  in  his  own  name,  there 
being  no  evidence  that  it  was  taken  for  the  firm  and 
with  express  reference  to  its  business,  it  was  held  that 
the  lease  did  not  belong  to  the  firm,  although  it 
appeared  that  the  partnership  commenced  at  the  date 
of  the  lease,  and  that  the  partnership  business  was 
carried  on  upon  the  demised  premises.  It  was  also 
held  that  parol  evidence  was  inadmissible  to  show  that 
the  lease  was  executed  for  the  benefit  of  the  lessee  and 
his  son,  who  was  his  copartner,  for  the  reason  that 
by  such  evidence  it  was  sought  to  create  a  trust  in 
real  estate  by  parol,  which  is  prohibited  by  the  statute 
of  frauds  (2  H.  S.  135,  §  6). 

There  would,  accordingly,  seem  to  be  no  presump- 
tion that  a  leasehold,  standing  in  the  name  of  one  of 
several  copartners,  constitutes  i)artnership  assets,  not- 
withstanding that  the  partnership  businens  is  cf^Ti^jd 
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on  upon  the  demised  premises.  The  legal  presump- 
fion  is  otherwise,  and  it  must  expressly  appear  that 
such  was  the  purpose  and  intent  of  the  parties,  before 
a  rrust  for  all  can  be  inferred.  If,  however,  it  be  made 
to  appear  that  real  estate,  including  chattels  real,  does, 
in  fact,  belong  to  a  partnership  and  constitutes  part  of 
its  assets,  in  whosesoever  name  it  may  stand,  equity 
will  treat  it  as  such,  and  will  decree  the  person  in 
whom  the  legal  estate  vests  to  be  a  trustee  for  those 
beneficially  interested.  But  real  estate,  to  be  so 
treated,  must  have  been  purchased  for  partnership 
purposes  and  on  partnership  account,  or  must  in 
some  form  have  been  voluntarily  subjected  by  the 
legal  owner  to  the  equitable  rights  and  liens  of  all 
the  partners  and  of  the  partnership  creditors.  Its 
mere  use  for  partnership  purj)oses,  by  the  sufferance 
of  the  legal  owner,  does  not  operate  to  divest  his 
title.  While  one  of  several  copartners  may  not,  dur- 
ing the  existence  of  a  continuing  partnership  of  unde- 
termined duration,  secure  to  his  individual  use  and  ben- 
efit, without  the  knowledge  of  the  others,  the  renewal 
or  continuance  of  a  lease  of  premises  held  and  used  by 
the  firm  (Struthers  v.  Pearce,  61  JV.  Y.  357),  no  princi- 
ple of  law. or  equity  i)recludes  copartners  from  sever- 
ally taking  title  to  land,  either  in  fee  or  for  a  term  of 
years,  in  respect  to  which  no  fiduciary  relation  between 
them  exists  ;  and  neither  nor  any  of  them  can  claim 
the  right  to  share  with  the  other  or  others  in  the  l>ene- 
fits  to  be  derived  from  the  purchase  or  tenancy  of  such 
land.  Land  thus  acquired  by  one  of  several  copart- 
ners may  be  appropriated,  at  his  option,  and  during 
his  pleasure,  to  the  use  of  the  copartnership  upon  such 
terms  and  conditions  as  may  be  agreed  upon,  but  no 
inference  is  to  be  deduced  from  such  use  adverse  to  the 
title  of  him  in  whom  the  legal  estate  is  vested.  To 
defeat  his  apparent  individual  right  it  must  affirm- 
atively appear  that  he  acquired  and   holds  the  title 
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under  circumstances  upon  which  equity  will  fix  its 
^•asp  for  the  purpose  of  declaring  and  enforcing  a 
trust  in  favor  of  others  beneficially  entitled. 

Unless  the  plaintiff's  intestate  had  some  estate  or 
interest  in  the  demised  premises  under  the  mortgagor, 
neither  the  purchasers  under  the  foreclosure  sale,  nor 
their  assignee,  the  defendant,  ever  stood  towards  him 
in  the  relation  of  mortgagee,  and  unless  that  relation 
existed,  there  can  be  no  right  of  redemption.  No  per- 
son can  come  into  a  court  of  equity  for  a  redemi)tion  of 
a  mortgage  but  he  who  is  ehtitled  to  the  legal  estate  of 
the  mortgagor,  or  claims  a  subsisting  interest  under 
him  (Grant  v,  Duane,  9  Johns.  591).  In  the  absence  of 
any  such  estate  or  interest,  the  plaintiff's  intestate, 
under  the  oral  agreement  which  existed  between  the 
purchasers  at  the  sale,  the  defendant  and  himself,  occu- 
pied no  other  or  better  position  by  reason  of  his  part- 
nership with  Elijah  Chamberlin,  the  owner  of  the 
equity  of  redemption,  than  he  would  have  done,  if  an 
entire  stranger.  As  between  him  and  them,  the  con- 
tract was  a  mere  executory  contract  for  the  purchase 
and  sale  of  an  estate  or  interest  in  lands,  and  was  void 
by  the  statue  of  frauds  (2  R.  8.  135).  No  trust  at- 
tached or  was  created  in  favor  of  the  plaintiff's  intes- 
tate, when  the  defendant  entered  into  the  written  con- 
tract with  the  purchasers  at  the  foreclosure  sale,  nor 
when  he  received  from  them  the  assignments  of  the 
leases  (/6.).  If,  however,  the  contract  were  valid,  or 
if,  although  void  under  the  statute,  its  specific  per- 
formance could  be  enforced  in  equity,  by  reason  of  its 
part  performance  by  the  defendant,  of  which  there  is 
no  evidence  in  the  case,  unless  his  payment  of  rent  to 
the  defendant  may  be  regarded  in  that  light,  specific 
performance  could  not  be  decreed,  and  no  relief  could 
be  afforded  to  the  plaintiff,  for  the  reason  that  the  pay- 
ments required  by  the  contract  to    be    made,   have 
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neither  been  made  nor  tendered,  nor  offered  to  the  de- 
fendant.    ^*  He  who  seeks  equity  must  do  equity." 

The  case  is  closely  analogous  in  principle  to  that  of 
Levy  V.  Brush  (45  N.  F.  689),  cited  as  a  controUin;:: 
authority  in  the  opinion  of  the  learned  judge  before 
whom  the  cause  was  tried. 

There  was  no  error  in  dismissing  the  complaint  and 
the  judgment  should  be  affirmed  with  costs  of  the- 
appeal. 

Curtis,  Ch.  J.,  concurred. 


LUCY  I.  SEYMOUR,  Plaintiff  and  Respondent, 
V.  GEORGE  A.  FELLOWS,  Defendant  and 
Appellant. 

HUSBAND  and  WIFE. 
Assignment  direct  from  former  to  latter. 

WUne9ise»^  opinion  of. — Falsiis  in  uno,  falsus  in  omnibus. 

Transfers  of  personal  property  made  by  husband  direct  to  wife, 
without  intervention  of  an  intermediate  party,  are  valid,  as 
between  themselves. 

Choses  in  action  may  pass  by  delivery  from  one  to  the  other, 
even  without  a  written  assignment  (Lockwood  v.  Cullin,  4 
Bobt.  120;  Mack  v.  Mack,  3  Hun,  323). 

An  opinion  of  a  witness  as  to  the  value  of  services,  should  hv 
based  either  upon  the  statement  of  another  witness  who 
has  testified  as  to  his  actual  knowledge  of  the  amount  and 
character  of  the  services,  or  upon  a  hypothetical  case  includ- 
ing some  or  all  of  the  facts  proven  (Mercer  v.  Vose,  67  N.  Y. 
66). 

Where  the  evidence  of  witnesses  requires  to  be  reconciled,  be- 
cause different  inferences  may  be  drawn  from  such  evidence, 
an  opinion  of  a  witness  as  to  value,  based  or  founded  solely 
upon  the  fact  of  hearing  such  evidence  read,  is  incompetent. 


SEYMOUR  f>.  FELLOW&  125 

Statement  of  the  Caae. 

The  question  must  be  so  stated  that  the  witness  shall  have  in 
his  mind  a  definite  state  of  facts  (Reynolds  v.  Robinson,  64 
2Sr.  T.  589).  The  facts  in  the  present  case  readily  distin- 
guished from  those  in  the  last  cited  case. 

The  maxim  falsus  in  tino  fcd^tis  in  omnHms  is  not  of  universal 
application. 

The  uncontradicted  testimony  of  even  a  forsworn  witness,  if 
corroborated,  must  not  necessarily  be  utterly  rejected  aud 
disregarded. 

The  true  rule  is  that  the  jury  is  at  liberty  to  reject  utterly  the 
testimony  of  a  witness  who  has  deliberately  sworn  falsely  in 
regard  to  any  material  fact  in  the  case,  except  in  so  far  as  he 
is  corroborated  by  other  credible  witnesses,  or  by  necessary 
inferences  from  undisputed  facts. 

Before  Curtis,  Ch.  J.,  and  Sanfobd,  J. 

Decided  May  6,  1878. 

* 

Appeal  from  a  judgment  entered  on  a  verdict  in 
favor  of  the  plaintiff,  and  from  an  order  denying  de- 
fendant's motion,  made  on  the  minutes  for  a  new  trial. 

The  action  was  brought  to  recover  the  value*  of 
work,  labor  and  services,  alleged  to  have  been  rendered 
by  plaintiff's  husband  and  assignor  to  the  defendant, 
at  his  instance  and  request ;  and  also  a  commission  of 
five  per  cent,  upon  sales  effected  by  the  plaintiff's  hus- 
band and  assignor  for  the  account  and  benefit  of  the 
defendant,  under  an  agreement  between  them  that  he 
should  receive  such  commission  by  way  of  compensa- 
tion for  effecting  such  sales. 

The  defendant  by  his  answer  admitted  that  he 
agreed  to  pay  the  plaintiff's  assignor  a  commission  of 
five  per  cent,  on  sales  made  by  him,  but  denied  all 
other  allegations  of  the  complaint.  A  set-off  to  the 
extent  of  $600  was  averred  by  way  of  affirmative  de- 
fense. , 

Exceptions  were  taken  to  the  rulings  of  the  court 
during  the  trial  upon  questions  of  evidence.    Also  to 
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the  charge,  and  to  the  refusal  of  the  court  to  charge  as 
i*equested. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff. 
Defendant's  motion  on  the  minutes  that  the  verdict  be 
set  aside  and  a  new  trial  granted  was  denied.  The 
I)resent  appeal  is  taken  both  from  the  judgment  and 
from  the  order  denying  such  motion. 

Scudder  <fe  Carter^  for  appellant. 

O.  V,  N.  Baldwin^  for  respondent. 

By  the  Court. — Sanford,  J. — The  defendant  con- 
tends that  the  plaintiff's  title  to  the  claim  in  suit  is 
invalid,  because  acquired  by  assignment  directly  from 
her  husband.  While  a  different  rule  might  prevail,  if 
the  rights  of  the  husband's  creditors  wei'e  concerned, 
transfers  of  i)ersonalty  made  by  husband  to  wife,  are 
sustained  as  valid  between  the  parties,  and  choses  in 
a<?tion  are  held  to  pass  by  delivery  from  one  to  the 
other,  even  without  a  written  assignment  (Lockwood 
V.  Cullin,  4  Roht.  129  ;  Mack  v.  Mack,  3  ILm,  323). 

The  principal  issue  in  the  case  was  whether,  by 
agreement  between  the  defendant  and  the  plaintiff's 
assignor,  the  compensation  of  the  latter,  for  whatever 
services  he  should  render,  was  to  be  limited  to  a  com- 
mission of  five  per  cent,  upon  the  amount  of  such  sales 
as  he  should  effect,  or  whether  he  was  to  receive  such 
commission  upon  sales  in  addition  to  the  fair  and  rea- 
sonable value  of  his  other  services.  Upon  this  issue, 
there  was  conflicting  evidence.  The  plainriflf's  assignor 
testified,  in  substance,  that  the  general  charge  of  the 
business  of  defendant,  as  assignee  of  the  firm  of  John 
P.  Seymour  &  Co.,  of  which  witness,  prior  to  its  fail- 
ure, had  been  a  member,  was  for  four  months  and  a 
lialf  entrusted  to  and  devolved  upon  him,  by  the  de- 
fendant ;  and  that,  during  that  j)eriod,  he  attended  to 
the  correspondence  and  collections,  had  charge  of  the 
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moQey  drawer,  paid  the  clerks,  and  took  an  account  of 
stock.  That  the  defendant  expressed  reluctance  to 
paying  him  a  salary,  because  creditors  might  object, 
but  nevertheless  agreed  to  pay  him  for  his  work,  and 
distinctly  said  that  he  would  do  so ;  and  as  a  separate 
matter,  also  agreed  to  pay  hira  five  per  cent,  for  selling 
goods. 

On  the  other  hand,  the  defendant  testified  that 
shortly  after  the  assignment  he  informed  the  plaintiffs 
assignor,  and  his  two  partners  in  the  firm  of  John  F. 
Seymour  &  Co.,  that  the  stock  of  goods  was  small,  and 
that  he  could  pay  them  no  more  than  five  per  cent,  for 
selling.  That  nothing  was  said  about  salary,  or  about 
any  payment  for  services,  excepting  such  commissions. 
On  his  cross  examination,  he  testified  that  he  told  them 
positively,  he  would  pay  only  five  per  cent,  commis- 
sion for  any  services  they  rendered.  The  defendant 
was  corroborated,  in  respect  to  the  alleged  arrange- 
ment between  himself  and  the  members  of  the  firm  of 
John  R  Seymour  &  Co.,  with  respect  to  commissions, 
by  two  other  witnesses,  one  a  member  of  that  firm, 
each  of  whom  testified,  in  effect,  tha^.  the  comi)ensatjoa 
of  the  former  partners  was  by  express  agreement  to  be 
limited  to  a  commission  of  five  per  cent,  upon  sales, 
but  it  appeared  that  compensation,  in  excess  of  such 
commission  was,  in  fact,  paid  by  defendant,  to  one  or 
more  of  them,  and  was  charged  as  so  paid  upon  the 
defendant's  books.  Moreover,  the  plaintiffs  assignor 
testified,  without  contradiction,  that  after  the  suit  was 
brought  the  defendant  said  to  him  :  "I  did  enough  to 
pay  you  for  your  first  month's  work.  I  thiak  that  is 
all  you  ought  to  have  asked."  It  appeared,  in  evi- 
dence, that  the  defendant  had  retained,  on  account  of 
Lis  services,  $358.15,  out  of  cash  that  came  to  his  hands 
in  the  course  of  the  business,  as  appeared  by  entries  in 
defendant's  books. 

The  court  submitted  to  the  jury  the  question  of  fact 
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involved  in  this  issue,  directing  their  attention  to  the 
numerical  excess  of  witnesses  in  behalf  of  the  defense, 
but  observing  that  there  were  facts  and  circumstances, 
which  rendered  it  eminently  proper  that  the  question 
of  the  credibility  of  all  the  witnesses  should  be  dis- 
posed of  by  them.  There  is  nothing  in  the  case  to  war- 
rant or  suggest  a  susiMcion  that  in  arriving  at  a  con- 
clusion the  jury  were  biased  or  prejudiced,  or  that  their 
deliberations  were  conducted  otherwise  than  in  perfect 
fairness  and  good  faith.  The  verdict  should  not  be 
disturbed  as  unsupported  by,  or  as  against  the  weight 
of  evidence-  Testes  ponderantur  non  numerantur. 
The  value  of  the  plaintiff's  services  was  proven  by  him- 
self and  by  two  qther  witnesses,  each  of  whom  testified 
that  they  had  heard  his  testimony  as  to  what  he  did. 
They  were  then  asked,  what  in  their  opinion  his  ser- 
vices were  worth.  Objection  having  been  taken  to  the 
question,  because  the  witness  was  asked  to  fix  the 
value  from  what  Seymour  said  the  services  were — the 
witnesses  were  instructed  to  leave  out  of  view  the  esti- 
mate of  value  given  by  Seymour,  and  from  his  statement 
of  the  services,  to  say  what  they  were  worth.  The 
objection  is  that  the  question  was  not  based  upon  a 
hypothetical  statement  of  facts,  but  that  it  accorded  to 
the  witness  the  province  of  determining  what  services 
were  rendered,  and  then  of  fixing  their  value.  An 
opinion  as  to  the  value  of  services  should  be  based 
either  upon  a  witness's  knowledge  of  the  facts,  or  upon 
a  hypothetical  case,  including  some  or  all  of  the  facts 
proven  (Mercer  v.  Vose,  67  N.  Y.  66).  Where  the  evi- 
dence of  witnesses  requires  to  be  reconciled,  and  when 
different  inferences  may  be  drawn  from  such  evidence, 
an  opinion  as  to  value,  founded  solely  upon  hearing 
such  evidence  read,  is  incompetent  (Reynolds  v.  Rob- 
inson, 64  N.  Y.  589).  The  question  must  be  so  stated 
that  the  witness  shall  have  in  his  mind  a  definite  state 
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of  facts,  SO  that  the  province  of  the  triers  shall  not 
be  interfered  with  {lb.). 

I  am  of  opinion  that  this  salutary  rule  was  not  in- 
fringed by  the  questions  now  under  consideration.  In 
the  case  last  cited,  the  witness  had  heard  the  testi- 
mony of  two  physicians,  in  regard  to  a  malady  with 
which  the  defendant's  testator  was  afflicted,  and  had 
heard  read  the  testimony  of  the  plain tijBP's  wife  in  re- 
gard to  the  nature  and  extent  of  her  care,  nursing 
and  attendance  upon  him,  during  the  last  six  years  of 
liis  life.  The  question  contained  no  reference  to  any 
particular  portion  of  the  evidence,  and  called  generally 
for  the  witness's  opinion  as  to  the  value  of  the  services 
rendered  by  plaintiffs  wife  in  nursing  said  intestate 
during  that  period.  Under  the  particular  form  of  the 
question  addressed  to  him,  the  witness  was  called  upon 
to  determine,  from  the  evidence,  and  in  view  of  the  tes- 
timony of  a  medical  expert,  the  nature,  extent  and  im  - 
portance  of  the  services  which  had  been  rendered,  and 
thereupon  to  estimate  their  value.  In  the  case  at  bar, 
the  testimony  of  the  plain  tiflPs  assignor  as  to  his  ser- 
vices was  very  brief  and  direct.  The  witnesses  were 
particularly  directed  to  confine  themselves  to  that  tes- 
timony, and  upon  that  basis  to  express  an  opinion. 
This  was  equivalent  to  an  inquiry  as  to  the  value  of 
certain  services,  supposing  them  to  have  been  ren- 
dered as  stated.  It  did  not  devolve  upon  the  witness 
the  duty  of  determining  whether  they  were  so  rendered 
or  not.  In  the  case  of  McCoUum  v.  Seward  (62  i\r. 
T.  316),  a  witness  was  asked,  *'What  were  his  (the 
plaintiff's)  services;  as  he  describes  them,  worth  a 
month,  taking  the  whole  year  round?"  The  court  of 
appeals  was  of  opinion  that  an  objection,  similar  to 
that  now  taken,  was  not  tenable ;  although  it  recog- 
nized and  affirmed  the  principle  upon  which  that  objec- 
tion was  urged.  It  held  that  the  witness  was  not  called 
upon  to  determine  the  truth  of  the  facts  deposed  to,. 
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before  giving  an  opinion,  but  only  for  an  opinion  to  bt* 
given  hypothetically,  upon  the  assumption  that  the 
facts  stated  were  true.  I  think  the  present  case  pre- 
cisely analogous,  and  that  both  cases  may  be  readily 
distinguished  from  that  of  Reynolds  v.  Robinson  {ut 
supra)y  where  the  witness  was,  in  some  sense,  required 
to  determine  from  the  evidence,  first,  what  services  the 
plaintiff  did,  in  fact,  render,  and  thereupon  to  estimate 
their  value. 

The  evidence  of  both  witnesses  upon  their  cross  ex- 
amination, under  hypothetical  questions  addressed  to 
them  by  the  defendant's  counsel,  was  highly  favorable 
to  the  defense,  and  on  the  whole,  could  not  have  preju- 
diced the  defendant.  I  think  the  ruling  was  not  erro- 
neous, but  even  if  technically  it  were  so,  the  error  is 
not  one  which  under  the  circumstances  warrants  a  re- 
versal. 

In  response  to  a  specific  request  on  the  part  of  the 
defendant  to  chaise  "  that  if  the  jury  believe  the  plain- 
tiff's assignor  has  willfully  testified  falsely  in  any  par- 
ticular, he  is  xm worthy  of  credit,"  the  court  charged 
that  undisputed  testimony  was  always  entitled  to 
c'l-edit,  but  that  the  credit  of  a  party  (witness)  would  be 
<l«\stroyed  by  a  willfully  false  statemeni,  important  to 
ih(^  cnse. 

Exception  was  taken  to  this  qualification  of  the  de- 
fendant's request.  The  proposition  contended  for, 
without  any  qualification,  was  untenable.  The  maxim 
''falsus  in  uno^  falsus  in  omnibus^^'  is  not  of  uni- 
versal application.  The  jury  are  to  be  the  judges  of 
the  credibility  of  witnesses,  and  the  uncontradicted  evi- 
dence of  even  a  forsworn  witness,  if  corrobomted,  is 
not  necessarily  to  be  utterly  rejected  and  disiegarded. 
The  true  rule  is,  that  the  jury  are  at  liberty  to  reject 
utterly,  the  testimony  of  a  witness  who  has  deliberately 
sworn  falsely  in  regard  to  one  material  fact,  except  in 
so  far  as  be  is  corroborated  by  other  credible  witnesses, 


SEYMOUR  V.  FELLOWa  181 


Opinion  .of  the  Court,  by  Savford,  J. 


or  by  necessary  inferences  from  undisputed  facts.  It 
should  appear  that  a  witnesss  has  committed,  or  is  ca. 
pable  of  perjury^  before  it  can  be  said  that  he  is 
unworthy  of  any  credit.  The  jury  are  not  absolutely 
bound  to  reject  undisputed  evidence,  duly  corroborated, 
or  which  accords  with  the  probabilities  of  the  case,  be- 
cause it  comes  from  the  mouth  of  a  witness,  who,  upon 
a  collateral  question,  not  material  to  the  issue,  has  been 
guilty  of  willful  misrepresentation.  While  such  a  mis- 
representation may  affect  credibility,  it  will  not  neces- 
sarily entirely  discredit  a  witness, 

Tho  materiality  of  the  ma4;ter  as  to  which  one  shall 
willfully  and  corruptly  swear  falsely,  is  essential  to 
constitute  perjury  (2  R.  8.  681).  The  court  qualified 
the  defendant's  proposition,  by  charging  that  the  credit 
of  a  party  (witness)  would  be  destroyed  by  willful 
falsehood,  '4f  important  (that  is,  material)  in  the 
case."  There  was  no  error  in  the  rule  as  adopted  and 
laid  down  by  the  court  (Wilkins  v.  Earle,  44  iV.  Y. 
172,  182 ;  Brett  v.  Catlin,  47  Barb.  404,  407 ;  and  see 
authorities  collected  in  note  to  Koehnecke  v,  Ross,  16 
Abb.  Pr.  N.  K  346). 

Other  exceptions  referred  to  in  the  points  of  coun- 
sel are  not  deemed  tenable. 

The  judgment  and  order  ax)pealed  from  must  be 
affirmed  with  costs. 


CuBSTJS,  Ch.  J^9  oooeaired. 
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HERBERT  B.  FREEMAN,  Plaintiff  and  Res- 
pondent, «.  JOHN  M.  FALCONER,  Impleaded, 
&o.,  Defendant  and  Appellant. 

PROMISSORY  NOTE,  LEGAL  OWNER  OF. 

^OPARTKEBSHIF,  LIABILITY  OF  FORMER  MEMBER  THEREOF,  WHO 
ALLOWS  HIS  NAME  TO  BE  USED  AND  CONTINUED  AS  IF  HE  WAS  AN 
ACTUAL  MEMBER  OF  THE  FIRM. 

In  the  absence  of  malafdes  in  a  plaintiffs  possession  of  promis- 
sory notes,  indorsed  in  blank  or  specially  to  himself  or  his 
own  order,  the  legal  title  is  in  bim,  and  he  is  legally  the  real 
party  in  interest,  and  can  maintain  an  action  on  the  same, 
even  though  it  appears  that  the  transfer  is  merely  colorable 
as  between  the  parties  (See  cases  cited  in  Hays  v,  Southgate, 
10  Huny  611;  also  Sheridan  v.  The  City  of  New  York,  Court 
of  Appeals,  see  4  N,  T,  Weekly  Dig.  28). 

Where  the  relations  of  a  partner  to  his  copartners  have  been 
terminated,  yet  his  name  was  continued  in  the  name  and 
style  of  the  firm  formed  by  his  former  copartners  with  his 
knowledge,  sanction  and  approval, — HM^  that  he  was  liable 
on  the  contracts  and  obligations  of  the  firm  so  using  his  name 
as  if  he  had  actually  continued  as  a  member  and  partner 
thereof. 

Before  Curtis,  Ch,  J.,  and  Sanford,  J. 

Decided  May  6,  1878. 

Appeal  from  a  judgment  entered  on  a  verdict  in 
favor  of  the  plaintiff ;  and  from  an  order  denying  de- 
fendant's motion,  made  on  the  minutes,  for  a  new 
trial. 

The  action  was  brought  upon  two  promissory  notes 
in  writing,  made  by  J.  M.  Falconer  &  Co.,  to  the  order 
of  Manning,  Bowman  &  Co.,  and  by  them  specially 
indorsed  to  the  order  of  the  plaintiff.  The  separate 
answer  of  the  defendant,  John  M.  Falconer,  who  alone 
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api)eared,  put  in  issue  all  the  allegations  of  the  com* 
'Plaint,  and  averred,  by  way  of  affirmative  defense,  that 
le  notes  were  the  property  of  Manning,  Bowman  & 
Co.,  who  were  the  real  parties  in  interest,  and  ought  to 
be  plaintiffs. 

Upon  the  trial  it  appealed  that  the  notes  in  suit 
were  made  by  the  copartnership  firm  of  J.  M.  Falconer 
&  Co.,  to  the  order  of  Manning,  Bowman  &  Co.,  who 
specially  indorsed  them  to  the  plaintiff,  and  directed 
payment  thereof  to  his  order. 

The  defendant,  John  M.  Falconer,  offered  to  prove 
that  the  i)ayees  named  in  the  notes.  Manning,  Bowman 
&  Co.,  were  the  real  owners  thereof,  and  that  plaintiff 
held  them  mei'ely  as  their  agents,  and  for  the  purpose 
of  collecting  and  remitting  the  proceeds. 

The  evidence  was  excluded  and  the  defendant  ex- 
cepted. 

The  defendant.  Falconer,  testified,  without  contra- 
diction, that  he  ceased  to  be  a  member  of  the  firm  of 
J.  M.  Falconer  &  Co.,  about  November  1,  1875,  when 
his  partners,  Barrowcliffe  and  Manly,  bought  out  his 
interest  in  the  firm  at  a  sheriff's  sale,  under  execution, 
and  afterward  continued  the  business  in  the  same 
firm  name  of  J.  M.  Falconer  &  Co.  He  further  testi- 
fied, that  he  was  in  the  employ  of  the  firm,  giving  it 
the  use  of  his  name  and  skill,  at  a  salary.  The  notes 
were  made  in  February,  1877. 

Evidence  was  offered  tending  to  show  a  compliance 
by  Barrowcliffe  and  Manly  with  the  statute  '^allowing 
the  continued  use  of  copartnership  names  in  certain 
cases'-  {Laws  qf  1854,  ch.  400;  1863,  ch.  144);  but 
it  did  not  appear  that  the  case  was  within  the  statutory 
requirements.  There  was  no  evidence  that  the  firm  of 
J.  M.  Falconer  &  Co.  ever  had  business  relations  with 
foreign  countries,  or  that,  when  the  defendant  ceased 
to  be  a  member  of  it,  it  had  transacted  business  in  this 
State  for  a  i)eriod  of  five  years. 
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The  defendant  requested  the  court  to  direct  a  ver- 
dict in  his  favor,  on  the  gronnd  that  he  was  not  a 
member  of  the  firm  of  J.  M.  Falconer  &  Co.  when  the 
notes  were  made,  and  was,  therefore,  not  liable  there- 
on. Also  upon  the  ground  that  it  appeared  that  the 
notes  were  the  property  of  Manning,  Bowman  &  Co., 
some  evidence  to  that  effect  having  been  introduced 
without  objection. 

The  court  refused  so  fo  do,  and  an  exception  was 
taken. 

The  court  charged  the  jury,  in  eifect,  that  the  stat- 
ute did  not  authorize  the'  continuance  of  the  use  of 
John  M.  Falconer's  name  by  bis  former  partners,  after 
their  purchase  of  his  interest  ih  the  firm  ;  and  their 
subsequent  use  of  his  name,  with  his  knowledge  and 
approbation,  rendered  him  liable  for  its  use,  as  if  he 
had  used  it  himself.  The  court  submitted  to  the  jury 
the  question  whether  the  signature  to  the  notes  was 
genuine,  charging  that  if  it  was,  the  defendant  would 
be  liable  for  the  use  of  his  name,  inasmuch  as  it  was 
used  with  his  approval,  in  the  same  manner,  and  to  the 
same  extent,  as  if  he  had  used  it  himself.  Exception 
was  taken  to  the  charge  in  this  respect. 

Thomas  &  Wildei^  for  appellant. 

C.  F.  WellSy  for  respondent. 

Br  THE  Court. — Sanford,  J. — Upon  the  question 
of  the  plaintiffs  title  to  the  notes  in  suit,  and  his  right 
to  maintain  an  action  thereon,  the  weight  of  authority 
is  adverse  to  the  position  contended  for  by  the  defend- 
ant. In  Hays  v.  Southgate,  10  Ilun^  611,  the  cases 
upon  this  point  are  collated  and  commented  on,  and  it 
is  laid  down  as  the  settled  rule,  established  by  nume- 
rous adjudications  of  the  court  of  appeals,  that  in  the 
absence  of  mala  fides  in  a  plaintiffs  possession  of 
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promissory  notes,  indoraed  in  blank,  or  specially  to 
himself  or  his  own  order,  the  legal  title  is  in  him,  and 
he  is  legally  the  real  party  in  interest.  The  most 
recent  case  cited  is  that  of  Sheridan  t.  Mayor  of  New 
York,  not  yet  reported,  but  decided  by  the  court  of 
appeals,  December  22,  1876  (4  J\^.  Y.  Weekly  Dig,  28). 
It  was  held  in  that  case,  that  if  plaintiff  have  a  valid 
transfer  as  against  his  assignor,  and  holds  the  legal 
title  to  the  demand,  payment  to  him  will  protect  the 
defendant  against  any  claim  by  the  assignor.  He  is,  in 
such  case,  the  real  party  in  interest,  under  the  code, 
and  can  maintain  the  action,  even  though,  as  between 
the  parties  thereto,  it  appears  that  the  transfer  is 
merely  colorable. 

There  was  no  error  in  the  refusal  of  the  court  to  f 
direct  a  verdict  for  the  defendant,  nor  in  charging  that 
the  defendant's  sanction  and  approval  of  the  continued 
use  of  his  name,  by  his  late  copartners,  rendered  him 
liable  for  the  contracts  of  the  firm.  By  allowing  such 
use  of  his  name,  he  held  himself  out  to  the  world  as  a 
member  of  the  firm,  and  it  was  wholly  immaterial 
whether,  as  between  himself  and  his  co-defendants, 
there  was  a  community  of  interest  or  not.  If  not  part- 
ners inter  sese^  they  were  such  as  to  all  creditors  who 
had  dealings  with  them,  without  notice  of  their  actual 
relations  to  each  other.  There  is  nothing  in  the  case 
tending  to  show  that  the  plaintiff,  or  the  payees  of  the 
notes,  from  whom  he  derived  title,  had  any  notice  or 
knowledge  that  the  plaintiff  was  not  a  member  of  the 
firm,  which  carried  on  business  under  his  name,  with 
his  consent  and  approval.  The  continued  use  of  the 
firm  name,  by  the  defendant's  associates,  after  he 
ceased  to  be  interested  therein,  was  not  authorized  by 
the  statute  {Laws  of  1863,  ch.  144),  and  the  defendant 
is  not  protected  from  liability  by  the  vain  attempt  of 
his  associates  to  avail  of,  and  comply  with  its  provis- 
ions. 
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The  verdict  is  sustained  by  the  evidence,  and  the 
defendant's  exceptions  are  untenable. 

The  judgment  and  order  appealed  from,  should  be 
affirmed  with  costs. 

Curtis,  Ch.  J.,  concurred. 


rn 


THE  SUN  PRINTING  AND  PUBLISHING  ASSO- 
CIATION,  Plaintiff  and  Rkspondent,  v.  THE 
TRIBUNE  ASSOCIATION,  Defendant  and 
Appellant. 

LiCENSJS  TO  ENTER  UPON  PREMISES  FOR  THE  PURPOSE  OF  SHORING   UP 
AND  SUPPORTING  BY  PROPER  FOUNDATIONS  A  WALL,    IN  ORDER  TO 
ENABLE    PARTY  TO    EXCAVATE  ADJOINING    PREMISES,    PURSUANT  TO 
<H AFTER  VI.  OF  THE  LAWS  OF  1855. 

The  word  **  license  "  imports  leave,  permis»ioiy  sufferance,  author vea- 
t'Um,  It  implies  only  the  removal  of  legal  restraint  bj  a  grant 
of  permission.  The  necessary  license  is  granted  when  it  ex- 
pressly autliorizes  ''such  acts  to  be  done  as  may  be  necessary  to 
enable  the  person  to  whom  it  may  be  given,  to  perform  the 
duty  which  the  statute  in  such  a  contingency  creates  "  (Sher- 
wood V,  Seaman,  2  Bogw,  127). 
Exceptions  to  refusal  of  the  court  to  charge  as  requested. 
Labor  perforTned  on  Sunday, 

A  general  exception  to  the  refusal  of  the  court  to  charge  as  re- 
quested is  untenable  unless  each  and  all  of  the  several  proposi- 
tions submitted  are  sound  in  law,  and  applicable  to  the  facts 
and  circumstances  of  the  case.  If  either  of  the  propositions  be 
erroneous,  the  objection  is  unavailing  (See  cases  cited  in 
opinion  of  the  court). 

Labor  performed  on  Sunday  is  not  ipso  facto  illegal.  The  statute 
excepts  works  of  necessity  and  charity  (2  B.  8,  675,  }  70.  See 
also  Merritt  t>.  Earle,  20  JST.  Y.  115). 
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Before  Curtis,  Ch.  J.,  and  Sanford,  J, 

Decided  May  6,  1878. 

Appeal  from  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff,  and  from  an  order  denying  defend- 
ant's motion,  on  the  minutes,  for  a  new  trial. 

The  action  was  brought  to  recover  $561.68,  as  money 
necessarily  paid  out  and  expended  by  the  plaintiff,  for 
the  use  and  benefit,  and  at  the  express  request  of  the 
defendant,  in  effecting  the  temporary  removal  of  ma- 
chinery in  the  plaintiffs  building,  in  order  to  enable 
the  defendant,  while  excavating  the  adjoining  premises 
to  a  depth  more  than  ten  feet  below  the  curb,  to  obtain 
convenient  access  to  the  plaintiffs  ,walL  for  the  pur- 
pose of  shoring  it  up  and  supporting  it  by  proper 
foundations,  pursuant  to  chapter  6  of  the  laws  of  1855. 

The  issues  raised  by  the  pleadings  were  (1)  whether 
**  the  necessary  license  to  enter,"  required  by  the  stat- 
ute above  referred  to,  was  afforded — the  defendants 
insisting  that  the  removal  of  such  machinery  by  the 
plaintiff  was  essential  thereto ;  (2)  whether  such  re- 
moval was  effected  voluntarily  by  plaintiff,  as  an  essen- 
tial element  of  the  license  to  enter  required  by  the 
statute,  or  at  the  request  and  upon  the  express  or 
implied  promise  of  the  defendant  to  make  compensa- 
tion therefor ;  (3)  whether  the  sum  alleged,  or  any 
amount  whatever,  was  expended  by  plaintiff  to  or 
for  the  use  of  the  defendant,  in  and  about  the  removal 
of  such  machinery ;  and  (4)  whether  or  not  the  services 
rendered  in  and  about  such  removal  were  worth  the 
sums  alleged  to  have  been  expended  therefor,  or  any 
sum  whatever. 

It  appeared,  upon  the  trial,  that  the  plaintiff 
afforded  the  defendant  license  to  enter  on  its  premises, 
for  the  purpose  of  supporting  the  wall,  and  it  was 
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assumed  and  conceded  that  such  license  complied  in 
all  respects  with  the  requirements  of  the  statute,  nn- 
less  the  removal  of  the  machinery  was  essential  tii 
make  it  complete.  The  defendant  contended  that  the 
license  was  incomplete  without  such  removal  by  the 
plaintiflf. 

The  court  charged  the  jury,  in  substance,  that  if 
the  services  in  question  were  rendeied  by  the  plaintiff, 
at  the  request  of  the  defendant's  business  manager, 
previously  made,  and  upon  his  promfse,  on  the  part  of 
the  defendant,  to  pay  for  the  same  when  rendered, 
the  defendant  would  be  liable  therefor.  That  if  the 
request  was  not  made  before  the  work  was  done,  the 
defendant  would  not  be  liable.  That  if  entitled  to 
recover,  the  plaintiflf  could  only  recover  the  reasonable 
value  of  such  services  as  were  necessaiy  for  the  re- 
moval and  restoration  of  the  machinery ;  and  that  no 
extra  compensation  should  be  allowed  for  work  done 
at  night  or  on  Sunday,  nnless  the  defendant  si)ecially 
requested  that  the  work  should  be  done  expeditiously 
and  at  such  times.  No  exception  was  taken  to  the 
charge  as  delivered,  but  the  defendant  did  except  to 
the  refusal  of  the  court  to  charge  as  requested  :  (Ist) 
That  the  statute  referred  to  in  this  case  imposes  a 
burden  on  the  defendants  which  is  in  derogation  of  the 
common  law,  and  mnst  be  construed  liberally  in  favor 
of  the  defendant ;  (2nd)  that  "  the  license  contem- 
plated by  the  law,  to  be  complete,  must  not  only  give 
the  defendant  the  right  to  enter  on  the  plaintifTs  land, 
but  mnst  give  the  defendant  proper  and  suitable  space, 
without  unreasonable  obstructions,  in  which  to  do  the 
work;"  (3rd)  that  *Hhe  removal  of  the  machinery 
being  a  part  of  the  duty  of  the  plaintiflf,  any  promise 
made  by  the  defendant  for  removing  the  machinery 
was  without  consideration  and  void  ;  and  (4th)  that 
*'  the  labor  performed  on  Sunday  being  illegal  and 
void,  no  promise  to  pay  for  it  can  be  upheld." 
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Exceptions  were  also  taken  to  rulings  of  tlie  court 
upon  questions  of  evidence. 

The  jury  rendered  a  verdict  in  fevor  of  the  plain- 
tiff for  $250,  with  interest,  $62.60,  'amounting  in  the 
aggregate  to  $302. 

From  the  judgment  entered  thereon,  and  also  from 
an  order  denying  defendant's  motion,  made  on  the  min- 
utes, for  a  new  trial,  the  present  appeal  is  taken. 

Cornelius  A.  Rurtkle^  for  appellant. 

WiUard  BartUtt^  for  respondent. 

By  the  Court. — Sanford,  J. — The  general  excep- 
tion taken  by  the  defendant's  counsel  to  the  refusal  of 
the  conrt  to  charge  as  requested,  is  of  course  nn tena- 
ble, unless  each  and  all  of  the  several  propositions  sub- 
mitted are  sound  in  law  and  applicable  to  the  facts 
and  circmnstanoes  of  the  case.  If  either  of  such 
propositions  be  erroneous,  the  exception  is  unavail- 
ing. It  presents  ho  question  for  review  (Keller  v. 
New  York  Central  Bailroad  Company,  24  How.  Pr. 
172;  Magee  v.  Badger,  34  N.  F.  24'3^.  As  the  first 
tequest  invQlved  only  proposed  instructions  to  the 
jury  in  regard  to  the  manner  in  which  the  statute,  was 
to  be  construed,  the  court  very  properly  declined 
to  comply  with  it.  It  was  the  duty  of  the  court,  not 
of  the  jury,  to  construe  the  statute  ;  and  it  would  have 
been  error  to  have  devolved  upon  the  jury  the  duty  of 
determining  its  import  and  meaning,  with  or  without 
instructions  as  to  whether  it  was  to  be  strictly  or  liber- 
ally construed. 

But  there  was  no  error  in  the  construction  of  the 
statute  which  the  court  adopted  in  refusing  the  second 
and  third  requests  preferred  by  the  defendant's  coun- 
sel. 
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*'The  necessary  license  to  enter  on  the  adjoining 
land,"  which  under  the  provisions  of  the  statute  is  to 
be  afforded  to  *'  the  person  causing  such  excavation  to 
be  made,"  comprehends  and  requires  no  action  on  the 
part  of  the  licenser.  The  word  ' '  license ' '  imports  leave, 
I>ermission,  sufferance,  authorization.  It  implies  only 
the  removal  of  legal  restraint  by  a  grant  of  permission. 
The  necessary  license  must  be  deemed  to  be  affoided, 
when  it  expressly  authorizes  "such  acts  to  be  done  as 
njay  be  necessary  to  enable  the  person  to  whom  it  may 
be  given  to  perform  the  duty  which  the  statute,  in 
such  a  contingency,  creates  "  (Sherwood  v.  Seaman,  2 
liosw.  127).  Any  ipterference  with  the  plaintiff's  wall 
or  with  its  machinery  would  have  been  a.  trespass,  but 
for  the  withdrawal  by  licease  of  those  legal  restraints 
which  debarred  the  defendant  from  entering  the  build- 
ing and  doing  there  whatever  was  necessary  to  be  done, 
in  order  to  preserve  the  wall  from  injury,  and  support 
it  by  a  proper  foundation. 

It  is  alleged  in  the  complaint,  although  the  evidence 
scarcely  sustains  the  averment,  that  the  wall  could  not 
be  preserved  and  supported  without  the  removal  of  the 
machinery.  It  appeared  in  proof  that  a  space  of  from 
three  to  five  feet  extended  along  between  the  machinery 
and  the  wall.  A  witness  on  the  part  of ,  the  plaintiff 
testified  that  it  was  pointed  out  to  the  defendant's 
employees  that  they  could  have  entered  and  put  their 
needles  through,  between  the  machines,  without  dis- 
turbing them  at  all,  but  they  said  they  would  do  as 
they  pleased,  and  the  person  employed  by  the  defend- 
ants to  support  and  underpin  the  wall,  when  asked 
whether,  in  his  opinion,  the  work  would  have  been 
done  with  the  machines  there,  replied,  '*I  would  not 
have  wanted  to  take  the  responsibility  ;  no  sir,  not 
very  well."  The  fullest  license,  however,  was  accorded 
to  the  defendant  to  do  whatever  was  deemed  necessary ; 
no  restriction  was  imposed,  and  every  courtesy  and 


SUN,  &c.  ASSOCIATION  «.  TRIBUNE  ASSOCIATION.     141 
Opinion  of  the  Court,  by  Sakford,  J. 

facility  was  extended.  The  objection  is,  not  that  the 
plaintiff  did  not  authorize^  but,  that  it  did  not  ^ect 
the  removal.  Clearly  if  the  removal  of  the  machinery 
was  not  a  matter  of  necessity,  but  merely  a  convenience 
to  the  defendants,  the  plaintiff  was  under  no  obligation 
either  to  remove  it,  or  to  authorize  its  removal ;  but, 
assuming  the  necessity  of  its  removal,  I  am  of  opinion 
that  all  that  the  statute  required,  was  that  such  access 
to  the  premises  should  be  afforded,  as  would  enable 
the  defendant  to  do  and  perform  whatever  was  neces- 
sary for  effecting  the  proper  preservation  and  support 
of  the  wall.  Having  such  access,  the  duty  devolved 
upon  the  defendant  of  doing  all  that  was  necessary, 
and  having  afforded  such  access  the  plaintiff  was 
entitled  to  have  all  that  was  necessary  done.  If,  there- 
fore, the  removal  was  effected  by  the  plaintiff,  at  the 
request  of  the  defendant  and  upon  the  express  promise 
to  i)ay  for  it,  the  defendant  became  liable  for  the 
reasonable  value  of  all  such  work  as  was  necessarily 
performed  in  effecting  it. 

The  proposition  involved  in  the  fourth  request  is 
untenable,  for  the  reason  that  labor  performed  on  Sun- 
day is  not  ipso  facto  illegal.  The  statute  provides 
that  there  shall  be  no  servile  laboring  or  working  on 
that  day,  excepting  works  of  necessity  and  charity 
(2  R.  8.  675,  §  70).  There  was  evidence  in  the  case 
tending  to  show  some  necessity  for  doing,  on  Sunday, 
such  part  of  the  work  as  was  done  on  that  day. 
Again,  only  part  of  the  work  was  then  done.  The 
evidence  does  not  show  that  the  parties  to  the  contract 
contemplated  or  agreed  that  the  work  should  be 
wholly  performed  on  Sunday,  nor  was  it  done  wholly 
on  that  day.  Under  the  construction  given  to  the 
statute  in  question,  by  the  court  of  appeals,  in  Merritt 
«.  Earle  (29  N.  T.  115),  I  am  not  prepared  to  say  that 
the  contract  was  void,  or  that  the  defendant's  promise 
to  pay  for  work  done  under  it  cannot  be  upheld, 
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merely  because  part  of  such  work  was  done  on  Sun- 
day. The  court  properly  charged  that  extra  compen- 
sation could  not  be  recovered  for  work  done  on  Sun- 
day, or  at  night,  unless  the  defendant  expressly 
requested  that  it  should  be  so  done.  The  vefdict  was 
for  less  than  half  the  amount  claimed  by  the  plaintiff, 
and  less  than  half  the  amount  that  was  proven  to  have 
been  expended.  As  there  was  no  conflict  of  evidence 
in  regard  to  the  amount  expended,  or  the  nature  of  the 
work,  it  may,  perhaps,  be  assumed  that  the  jury  re- 
jected the  claim  so  far  as  extra  compensation  or  com- 
pensation for  Sunday  work  is  concerned,  the  abatenient 
being  in  excess  of  the  amount  charged  for  Sunday 
work. 

It  was  insisted  on  the  argument  that  the  court  erred 
in  permitting  evidence  to  be  adduced  as  to  conversa- 
tions between  the  agents  of  the  plaintiff  and  the  de- 
fendant's general  business  manager  Mr.  Ford. 

It  appeared  from  the  evidence  that  Mr.  Ford  was 
the  general  business  manager  of  the  defendant ;  that 
he  was  informed  by  the  plaintiff's  agent,  that  the  plain- 
tiff had  been  requested  or  ordei-ed  by  persoiis  in  de- 
fendant's employ  to  take  the  machinery  out  of  their 
way ;  that  its  removal  would  involve  considerable 
exi)ense,  and  that  the  plaintiff  would  look  to  the  Tri- 
bune Association  for  reimbursement  of  the  necessary 
expense  ;  that  he  thereupon  directed  the  plaintiff  *'  to 
go  ahead  and  send  him  the  bills." 

The  objection  is  founded  upon  the  alleged  insuffi- 
ciency of  the  evidence  to  show  that  Ford  had  authority 
to  bind  the  defendant.  It  was  expressly  admitted  on 
the  trial  that  Ford  was  the  defendant's  business  man- 
ager, and  had  been  such  since  1873,  and  it  seems  to 
liave  been  assumed  by  counsel  on  both  sides  that  this 
admission  was  broad  enough  to  warrant  the  inference 
of  full  authority  on  his  part,  to  make  the  contract 
upon  which  the  action  was  based.    I  think  it  was.    At 
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all  events,  the  point  was  not  raised  in  such  form  as 
cleariy  to  apprise  the  court  that  it  was  or  would  be 
relied  on.  The  evidence  was  received  upon  the  under- 
standing that  Mr.  Ford's  connection  with  the  defend- 
ant should  afterward  be  shown,  and  that  unless  his 
authority  was  shown  it  should  be  stricken  out.  Under 
the  circumstances,  its  reception  was  a  proper  exercise 
of  judicial  discretion  as  to  the  order  of  proof.  The 
defendant  subsequently  made  the  admission  above 
referred  to,  which  both  parties  seem  to  have  regarded 
as  entirely  adequate.  No  motion  was  made  to  strike 
out  the  evidence  of  what  occurred  between  Ford  and 
the  plaintiff's  agent ;  and,  when  the  defendant  moved 
for  a  non-suit,  the  grounds  urged  in  support  of  the 
motion  were,  (1)  that  the  license  was  incomplete  until 
the  machinery  was  removed  by  the  plaintiff;  and  (2) 
that,  for  this  reason,  any  promise  made  by  Mr.  Ford 
would  hewithoict  consideration.  It  was  not  contended 
or  suggested  that  any  promise  made  by  him  was  or 
would  be  without  authority.  Objection  was  also  taken 
to  the  introduction  in  evidence  of  the  bills  or  vouchers 
for  the  amounts  expended  by  plaintiffs.  I  think  they 
were  admissible,  not  as  proof  of  the  facts  stated  in 
them,  but  as  tending  to  show  that  Ford's  instructions 
to  send  him  the  bills  were  complied  with.  The  ser- 
vices specified  in  the  bills  and  their  value  were  proved 
by  extrinsic  evidence.  Evidence  of  what  was  said  and 
done  about  the  machinery  by  the  persons  employed 
by  defendants  to  shore  up  the  wall  when  they  first 
entered  the  plaintiff's  premises,  were  admissible  as 
part  of  the  res  gesicB. 

A  careful  review  of  the  whole  case,  and  a  critic^ 
examination  of  the  exceptions,  has  failed  to  disclose 
any  error  for  which  the  judgment  and  order  appealed 
from  should  be  reversed.  The  evidence  would  have 
wananted  a  larger  recovery. 
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The  judgment  and  order  appealed  from  must,  there- 
fore, be  affirmed,  with  costs  of  the  appeal. 

Curtis,  Ch.  J.,  concurred. 


MARCUS  WITMARK,  Plaintiff  and  Respond- 
ent, V.  LEOPOLD  HERMAN  and  SOLOMON 
HERMAN,  Defendants  and  Appellants. 

ARREST  and  BAIL. 
False  statements  made  by  a  party  in  regard  to  the  solvency  and 
pecuniary  resources  of  his  firm,  for  the  purpose  of  obtaining 
credit  on  the  purchase  of  goods  for  said  firm,  and  with  the  ia- 
tent  to  cheat  and  defraud  the  party  from  whom  the  goods  are 
purchased,  when  sufiicicntly  averred  in  a  pleading  or  affidavit, 
are  sufiicient  to  sustain  an  action  on  the  case  for  fraud  and  de- 
ceit against  the  party  making  such  false  statements  (Stitt  r. 
Little,  63  N.  T,  427),  and  uncontroverted  they  show  the  debt  to 
have  been  fraudulently  contracted,  and  for  the  fraud  thus  perpe- 
trated the  partner  by  whom  the  false  representations  are  made,  if 
sot  others  who  profited  by  the  transaction,  can  be  lawfully  ar- 
rested and  held  to  bail  (Sherman  9.  Smith,  and  cases  therein 
cited,  42  Haw.  Pr,  198). 

Before  Speir  and  Sanford,  JJ. 

Appeal  from  an  order  denying  defendant's  motion 
to  discharge  the  defendant  Solomon  Herman  from 
arrest,  and  refusing  him  leave  to  renew  such  motion. 

The  action  is  brought  to  recover  $459.30,  the  price 
and  value  of  merchandise  sold  and  delivered  by  plain- 
tiflF  to  defendants  between  February  7  and  April  6, 
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1877,  on  a  credit  of  sixty  days.  Such  sale  was  made 
and  credit  given,  as  the  plaintiflE  alleges,  in  reliance 
upon  false  and  fraudulent  representations  made  by  the 
defendant  Solomon  Herman  as  to  the  solvency  and 
j>ecuniary  resources  of  the  defendants'  firm.  Upon 
the  verified  complaint  and  the  affidavit  of  the  plain f iff, 
showing  the  existence  of  a  cause  of  action  on  contract, 
and  that  the  liability  of  the  defendants  was  fraudu- 
lently incurred,  an  order  of  arrest  was  made,  on  March 
2,  1878,  under  which  both  of  the  defendants  were 
arrested  and  held  to  bail.  On  March  21,  1878,  the  de- 
fendants obtained  an  order  requiring  the  plaintiff, 
upon  aflSdavits  made  by  each  of  said  defendants  and 
by  one  Ralph  Geist,  to  show  cause  why  such  order  of 
arrest  should  not  be  vacated,  and  why  the  plaintiff 
should  not  be  compelled  to  state  separately  his  cause 
of  action  for  each  of  the  six  sales  alleged  in  his  papers, 
s  nd  why  the  plaintiff  should  not  be  compelled  to  elect 
between  his  cause  of  action  for  breach  of  contract  and 
tort. 

On  the  argument,  the  defendants  in  open  court 
duly  and  voluntarily  waived  the  affidavits  on  their 
behalf  upon  which  such  order  to  show  cause  was 
obtained,  and,  in  support  of  their  motion,  relied  solely 
upon  the  papers  upon  which  such  order  of  arrest  was 
granted. 

The  court  refused  to  vacate  the  order  of  arrest  as 
to  Solomon  Herman,  but  granted  the  motion  as  to 
heopold  Herman  upon  his  stipulating  not  to  institute 
any  suit  founded  on  his  arrest. 

Solomon  Herman  then  moved  for  leave  to  renew 
the  application,  as  to  himself,  upon  the  affidavits 
served  with  the  order  to  show  cause,  or  upon  other 
and  additional  affidavits,  and  the  court  denied  his 
motion.  An  order  was  thereupon  entered,  in  which  the 
facts  as  above  stated  are  recited,  and  which  conforms 
in  all  respects  to  the  decision  of  the  court. 
Vol,,  xn.— 10 
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From  that  order  both  defendants  appeal. 

Charles  8,  Oage^  for  appellants. 

Beniio  Loewfj^  for  respondent. 

By  the  Court. — Sanford,  J. — The  facts  stated  in 
the  complaint  and  in  the  affidavit  of  the  plaintiff, 
upon  which  the  order  of  arrest  was  granted,  are,  for  the 
purposes  of  the  present  appeal,  to  be  taken  as  true. 
If  the  affidavits  upon  which  the  defendants  obtained 
their  order  to  show  cause  controverted  such  facts, 
which  does  not  appear  from  the  record,  the  waiver  and 
withdrawal  of  those  affidavits  is  tantamount  to  an  ex- 
press admission  of  the  allegations  of  the  complaint 
and  of  the  statements  contained  in  the  plaintiflTs  affida- 
vit (Hathorn  v.  Hall,  4  Abb.  Pr.  227  ;  Lowell  t.  Mar- 
tin, 21  How.  Pr.  238).  It  clearly  apjjears  from  the 
plaintiflTs  affidavit,  as  well  as  from  the  complaint, 
that  the  goods  for  the  value  whereof  a  recovery  is 
sought  were  sold,  and  that  credit  was  given  therefor 
to  the  defendants,  in  reliance  upon  false  statements 
made  by  the  defendant  Solomon  Herman  in  regard  to 
the  solvency  and  pecuniary  resources  of  the  defend- 
ants' firm,  and  that  such  statements  were  made  for 
the  purpose  of  obtaining  such  credit.  Such  statements 
are  alleged  to  have  been  made  with  the  intent  to  cheiit 
and  defmud  the  plaintiff,  and  their  falsity  is  declared 
to  have  been  known  to  the  defendant,  Solomon  Her- 
man, when  he  made  tlipm.  These  averments  would 
be  sufficient  to  sustain  an  action  on  the  case  for  fraud 
and  deceit  (Still  v.  Little,  03  iV^.  Y.  427),  and  uncontro- 
verted,  they  show  that  the  debt  for  which  the  present 
action  is  brought  was  fraudulently  contmcted.  If  the 
defendants'  guilty  purpose  were  in  issue,  the  fact  of 
their  failure  within  a  month  after  their  last  purchase 
from  the  plaintiff  was  made,  with  but  a  small  stock  of 
goods   on  hand,  and  with   assets   scarcely  exceeding 
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one-third  of  their  liabilities,  would  tend  strongly  to 
induce  the  inference  that  they  must  have  known,  or  at 
least  must  have  had  ample  reason  to  believe,  that  they 
were  hopelessly  insolvent  when  the  representations 
were  made,  on  the  faith  of  which  a  credit  was  given 
them.  For  the  fraud  thus  perpetrated,  the  individual 
partner  by  whom  the  false  representations  were  made, 
if  not  both,  who  profited  by  it  (Sherman  v.  Smith,  and 
cases  cited,  42  IIoio.  Pr.  198),  could  lawfully  be 
arrested  and  held  to  bail. 

The  refusal  of  the  judge  to  permit  the  motion  to 
be  renewed  was  discretionary,  and  his  discretion  was 
wisely  and  properly  exercised.  There  was  nothing  be- 
fore him  to  excuse  or  explain  the  action  of  the  defend- 
ants' attorney,  in  deliberately  and  unqualifiedly  waiv- 
ing the  affidavits  on  which  he  had  obtained  his  order, 
and  in  relying  solely  upon  the  papers  upon  which  th<* 
order  of  arrest  was  granted.  The  affidavits  were  in  his 
possession,  and  his  election  not  to  use  them  cannot  be 
ascribed  to  inadvertence  or  mistake.  The  application 
to  renew  should  have  been  founded  ui)on  some  meri- 
torious basis. 

The  order  appea-^ed  from  must  be  affirmed  with 
costs  ;  but,  inasmuch  as  some  satisfactory  explanation 
or  excuse  may  be  offered  for  the  withdrawal  of  the 
affidavits  upon  which  the  order  to  ^how  cause  was 
granted,  the  defendants,  upon  payment  of  the  costs  of 
the  motion,  and  of  this  apjDeal,  may  apply  at  sj^ecial 
term,  upon  proper  papers,  for  leave  to  renew  their 
application  in  such  manner  and  upon  such  terms  as 
shall  be  just. 

The  order  appealed  from  contains  no  provision  with 
respect  to  the  separate  statement  of  the  several  sales, 
alleged  in  the  complaint.  The  questipn  as  to  the  pro- 
pnety  of  such  separate  statement  is  not  raised  by  this 
appeal. 

Speir,  J.,  concurred. 
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ANDERSON  FOWLER,  Plaintiff  and  Appel- 
lant, V.  HENRIETTA  BUTTERLY  (Substi- 
tuted IN  Place  of  North  America  Life 
Insurance  Co.),  Defendant  and  Respondent. 

Life  inburancb  policy. — Husbakd  and  wife. — ^Married  womak, 
bights  and  powers  of. — gift,  completion  of. 
Nicholas  Butterly,  the  husband  of  the  defendant,  procured  a 
policy  of  life  insurance  to  be  issued  to  him  in  September,  1860, 
by  the  North  America  Life  Insurance  Co.,  which  assured  bis 
life  in  the  sum  of  $5,000,  until  September  6,  1882,  or  until  his 
decease,  in  case  he  died  before  the  last  named  date,  and  then 
said  company  agreed  to  pay  the  said  $5,000  to  him,  in  case  he 
was  living  at  the  expiration  of  the  time,  and  in  case  of  his 
decease  before  that  time,  it  agreed  to  pay  the  said  sum  to 
his  wife,  the  defendant.  In  October,  1872,  both  husband  and 
wife  executed  an  assignment  of  the  policy  to  one  McCormack, 
who  subsequently  assigned  the  same  to  plaintiff.  In  1875, 
Nicholas  Butterly  died.  The  plaintiff  sued  the  company,  who 
Xxdd  the  money  into  court,  and  procured  the  substitution  of 
the  defendant  in  its  place.  This  appeal  is  from  the  decision  of 
the  judge  below,  on  the  following  points  : 

1.  That  the  policy  of  insurance  was  protected  by  the  statute 
iu  respect  of  life  insurance  for  the  benefit  of  married  women, 
and  that,  in  1872,  when  the  defendant  signed  the  instrument, 
which  was  in  the  form  of  an  assignment,  she  had  no  right  to 
assign  the  same. 

2.  That  whatever  was  the  nature  of  her  rights  under  the 
policy,  her  execution  of  the  purported  assignment  was  not  her 
act,  but  was  the  result  of  undue  influence  used  upon  her  by 
her  husband,  which  amounted  to  compulsion. 

The  following  question  was  also  raised  and  argued  by  coun- 
sel on  the  appeal.  That  the  defendant  had  no  rights  or  interest 
whatsoever  in  the  policy  at  the  time  of  the  assignment,  but 
the  husband  was  possessed  of  the  whole  legal  and  beneficial 
property  and  interest  in  the  policy  and  the  same  passed  by  jiis 
assignment. 

On  these  several  points  the  court — Eddf  the  wife  had  the 
power  to  transfer  any  right  or  interest  in  the  policy,  that  had 
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▼estcd  in  her  at  the  time  she  executed  the  purported  assign- 
ment. 

If  the  means  used  by  the  husband  deprived  the  defendant  of 
mental  or  moral  power  to  guide  her  actions  for  herself,  the 
signature  was  not  voluntary,  but  extorted  from  her. 

If  she  was  induced  or  persuaded  to  act,  her  signature  was 
voluntary.     If  she  was  compelled  to  act,  it  was  involuntary. 

The  kind  and  amount  of  force  used  in  such  a  case  has  tho 
same  relations  that  it  would  have  in  a  charge  of  robbery,  as 
distinguished  from  larceny  or  false  pretenses. 

What  will  compel  a  wife  to  sign  may  depend  upon  her  tem- 
perament, and  the  past  relations  between  her  and  her  husband. 
There  may  he  little  in  the  way  of  threats  or  action,  and  yet  the 
absolute  fact  may  be,  that  resistance  to  his  will  or  non-compli- 
ance with  it  may  be  impossible. 

If  the  wife  testifies  to  her  own  state  of  mind,  and  swears 
that  she  was  afraid  of  her  husband,  the  court  must  rest  upon 
that  fact,  if  she  is  a  credible  witness. 

In  this  case  the  husband  was  not  possessed  of  the  whole 
legal  and  beneficial  property  and  interest  in  the  policy.  The 
wife  had  a  right  and  interest  therein  created  by  her  husband  in 
the  nature  of  a  gift,  and  it  thereby  became  her  sole  and  sepa- 
rate estate,  and  he  had  not  the  power  in  law  or  equity  to  dispose 
of  it. 

Before  the  statute  relating  to  and  protecting  the  estates  of 
married  women,  the  husband  had  power  to  give,  directly  and 
without  the  intervention  of  trustees,  personal  property  to  his 
wife,  so  that  the  same  became  free  in  equity  from  his  power  of 
disposition  of  the  same.  By  our  present  statute  law  a  gift  of 
property  by  a  husband  to  his  wife  vests  the  same  absolutely 
in  the  wife,  and  it  becomes  her  separate  property  ai?J  estate  to 
all  intents  and  purposes. 

The  form  of  the  gift  is  not  important  if  it  appears  that  there 
was  an  executed  intention  to  give  (Stewart  v,  Kissam,  2  Barb, 
493). 

In  the  present  case  the  right  or  interest  of  the  wife  proceeds 
from  the  husband  voluntarily,  and  his  acts  and  intentions  in 
respect  to  it,  and  the  limitations  and  modes  of  control  of  the 
same  prescribed  by  him  at  the  time  o€  its  creation  must  be 
entirely  respected  and  preserved  by  the  court. 

In  all  cases  it  is  safest  to  consider  that  there  must  be  a  de- 
livery of  the  gift,  or  an  execution  of  the  intention  on  the  part 
of  the  donor,  to  benefit  the  donee  without  delivery.     In  this 
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case  the  omisBion  to  deliver  the  policy  to  the  wife  is  not  con- 
clusive against  the  gift,  because  the  form  of  the  gift  was  such 
that  the  husband  would  naturally  retain  the  policy  in  his  pos- 
session, to  use  for  himself  (in  case  he  lived  until  the  year  1881). 
In  cases  of  choses  in  action  actual  delivery  is  not  always 
necessary  (see  the  cases  cited  and  reviewed  in  the  opinion  of 
the  court,  as  applicable  to  the  questions  in  this  case).  The 
original  delivery  of  this  policy  was  to  the  husband  in  behalf 
of  his  wife  as  well  as  in  his  own  behalf,  and  upon  that  delivery 
the  wife  became  vested  with  an  interest  in  the  policy  which 
the  husband  could  not  take  nor  divest  from  her  without  her 
consent. 

Before  Curtis,  Ch.  J.,  Sedowick  and  Fkeedman,  J  J. 

Decided  Augua  1,  1878. 

Appeal  from  judgment  entered  on  decision  of  judge 
at  special  term. 

The  original  defendant  deposited  in  court  $5,041. 
The  case  showed  these  facts.  On  September  6,  1867, 
Nicholas  Butterly,  husband  of  defendant  Henrietta 
Butterly,  applied  in  writing  to  the  North  America 
Life  Insurance  Company  for  insurance  on  his  life  ;  and 
to  the  direction  to  ''Specify  name  of  person  or  i)er- 
sons  for  whose  benefit  assurance  is  desired.  If  wife  of 
person  to  be  assured,  say  so," — stated :  "  Nicholas  But- 
terly. A.  In  case  of  death  to  Henrietta  Butterly,  wife, 
if  living.  B.  Otherwise  to  Alice  V.  Butterly,  daughter.'' 
A  policy  was  thereupon  issued.  This  policy  was,  about 
September  28,  1869,  surrendered  by  Nicholas  Butterly 
and  a  new  policy  was  issued  to  him.  The  only  altera- 
tion related  to  the  manner  of  i)aying  the  premium. 
The  policies  contained  the  provision  that  the  company 
''do  assure  the  Jife  of  Nicholas  Butterly,  of  Brooklyn, 
in  the  amount  of  $5,000,  until  the  sixth  day  of  Septem- 
ber, in  the  year  1882,  or  until  his  decease  in  case  of  his 
death  before  that  time.  And  the  said  company  do 
hereby  promise  and  agree  to  and  with  the  said  assured 
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well  and  truly  to  pay  or  cause  to  be  paid,  the  said  sum 
insured  to  the  said  assured,  within  90  days  after  the 
termination  of  this  assurance  as  aforesaid,  or  in  case  he 
shall  die  before  that  time,  then  to  Henrietta  Butterly, 
wife,  if  living,  otherwise  to  Alice  V.  Butterly,  daughter 
of  the  said  assured.' '  There  was  a  further  provision  that 
the  "company  do  further  .promise  and  agree,  that  if 
after  due  payment  of  the  said  premiums  for  the  first 
two  years  of  the  assurance,  default  shall  be  made  in  the 
l)ayraent  of  any  subsequent  premiums  .  .  .  they 
will  pay  ...  as  many  fifteenth  parts  of  the  origi- 
nal amount  hereby  assured,  as  there  shall  have  been 
complete  annual  premiums  paid  at  the  time  when  such 
default  shall  first  be  made."  This  clause  was  not  to 
be  operative  unless  the  policy  should  be  returned  to 
the  company  within  thirty  days  from  the  day  of  de- 
fault. He  paid  the  premiums  to  October  13,  1872,  and 
on  that  day,  executed  and  delivered  the  following 
assignment : 

"In  consideration  of  the  sum  of  $1,500  to  me  in 
hand  paid  by  Joseph  E.  McCormack,  the  receipt 
whereof  is  hereby  acknowledged^  I,  Nicholas  Butterly, 
do  hereby  sell,  assign,  transfer  and  set  over  unto  the 
said  Joseph  E.  McCormack,  the  policy  of  insurance  on 
my  life,  issued  by  The  North  America  Life  Insumnce 
Company,  and  numbered  H,994. 

"Dated,  New  York,  October  13,  1872." 

On  the  same  date,  tlie  following  paper  was  deliv- 
ered by  Nicholas  Butterly  to  McCormack  : 

"In  consideration  of  the  sum  of  one  dollar,  to  us 
in  band  paid  by  Joseph  E.  McCormack,  the  receipt 
whereof  is  hereby  acknowledged,  we  Henrietta  (wife), 
and  Alice  V.  Butterly  (daughter),  do  hereby  sell,  as- 
sign, transfer  and  set  over  unto  the  said  Joseph  E.  Mc- 
Cormack, all  our  right,  title  and  interest,  in  the  policy 
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of  insurance  on  the  life  of  Nicholas  Butterly,  issued 
bj-  The  North  America  life  Insurance  Company,  and 
numbered  11,994. 

'*  Dated,  New  York,  October  13,  1872. 

"HENRIETTA  BUTTERLY. 

"ALICE  V.  BUTTERLY." 

Thereafter  the  premiums  were  paid  by  McCormack, 
until  he  assigned  the  policy  to  the  plaintiff,  and  then 
the  premium  was  paid  by  plaintiff,  or  on  his  account 
by  McCormack. 

As  to  the  instrument  signed  by  the  defendant,  Mrs. 
Butterly,  the  judge  found  as  matter  of  fact,  that  "it 
was  signed  by  her  without  any  knowledge  of  its  pur- 
pose or  purport,  without  any  consideration  passed  to 
her  for  so  doing,  and  without  any  intention  on  her 
part  to  divest  herself  of  any  property  or  right,  or  of 
any  interest  in  said  assurance,  and  that  her  signature 
thereto  was  procured  from  her  by  the  exercise,  on  the 
part  of  her  husband,  of  undue  influence  and  control, 
amounting  to  compulsion  ;"  and  as  a  conclusion  of  law 
on  these  facts,  that  the  instrument  was  inopemtive 
and  void  as  an  assignment  of  the  wife's  interest  in  the 
policy. 

The  general  conclusion  was,  that  the  assignment  by 
the  husband  transferred  only  his  contingent  interest 
to  receive  the  amount  of  insurance,  in  case  he  was  liv- 
ing in  1881,  and  he  having  died  in  1875,  the  wife  was 
entitled  to  the  amount  insured. 

C.  Van  Saniooord,  attorney,  and  of  counsel  for 
appellant,  among  other  things,  urged: — I.  The  policy 
issued  to  Nicholas  Butterly,  as  the  covenantee,  on  his 
application  for  a  consideration  moving  from  him,  with 
the  provision  in  the  covenant  with  him  to  pay  the  sum 
insured  on  his  life  to  his  wife,  if  she  survived  him,  at 
the  most  vested  in  or  conferred  upon  her  a  right  of 
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action,  if  she  survived,  for  the  recovery  of  such  sum, 
which,  as  a  chose  in  action  of  the  wife  by  the  gift  of 
the  husband,  the  latter  could  defeat  by  a  release  or  an 
assignment  for  a  valuable  consideration.  In  Draper  v. 
Jackson  (16  Mass.  476),  it  was  held  that  the  law  re- 
quired that  a  note  and  mortgage  made  to  husband  and 
wife  should  go  to  the  wife  if  she  survived  her  husband, 
for  which  the  reason  given  is  that  when  the  husband 
takes  a  .security  for  a  debt  in  the  joint  names  of  him- 
self and  wife  he  is  understood  to  assent  and  intend 
that  she  shall  have  some  peculiar  benefit  from  it  (pp. 
482,  486).  It  is  added,  it  is  true,  that  the  husband  may 
afterwards  change  his  mind  and  may  release  the  de- 
mand or  take  a  new  security  for  it,  or  bring  the  action 
in  his  own  name,  and  if  he  recovers  the  money  he  will 
retain  it  to  his  own  use.  In  2  Pierre  WilliamSy  497, 
the  lord  chancellor  held  that  a  bond  given  to  husband 
and  wife  during  coverture,  on  the  husband's  dying 
first,  survived  to  the  wife,  though  it  be  true  that  the 
husband  may  disagree  to  the  wife's  right  to  it,  and 
bring  the  action  on  the  bond  in  his  own  name  only ;  but 
till  such  disagreement  the  right  to  the  bond  is  in  both 
the  husband  and  wife,  and  shall  survive.  In  San- 
ford  V.  Sanford  (45  iV;  Y.  723),  it  is  held  that  if 
one  loaning  money  takes  a  promissory  note  therefor, 
payable  to  the  order  of  himself  and  wife,  this  imports 
a  gift  to  the  wife  if  she  survive  him,  and  delivery  of 
the  note  to  her  by  the  husband  is  not  necessary  to  j)er- 
fect  the  gift.  During  the  husband's  life  such  note 
remains  subject  to  the  husband's  control,  and  the  wife 
has  no  legal  interest  therein,  until  his  decease — that  is, 
until  his  decease  without  having  exercised  his  right  to 
control  the  disposition  of  the  note.  See,  further,  as  to 
right  of  husband  to  dispose  of  the  choses  in  action  of 
the  wife,  by  a  sale  for  valuable  consideration,  the  lead- 
ing case  in  this  State :  Schuyler  v.  Hoyle,  5  Johris.  Ch. 
196.     In  2  KerWs  Com.  137,  it  is  said  the  rule  is,  that 
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if  the  husband  appoints  an  attorney  to  receive  the 
mone}%  and  he  receives  it,  or  if  he  mortgages  the  wife's 
choses  in  action,  or  assigns  them  without  reservation 
for  a  vahiable  consideration,  or  if  he  recover  the  debt 
bv  a  suit  in  his  own  name,  or  if  he  release  the  debt  or 
novates  the  debt  by  taking  a  new  security  in  his  own 
name,  in  all  these  cases,  ui)on  his  death  the  right  of 
survivorship  in  the  wife  to  the  projierty  ceases.  The 
right  of  the  husband  to  dispose  of  the  interest  of  the 
wife  acquired  by  the  gift  of  the  husband  is  not  affected 
by  the  acts  for  the  more  effectual  protection  of  tlie 
property  of  married  women,  act  of  April  7,  1848,  ch. 
200;  April  11,  1849,  ch.  375  (See  section  3  of  act  of 
1848,  as  amended  by  act  of  1849.  See  Towl  v.  Towl,  1 1 4 
3fass.  167). 

II.  The  policy  being  the  instrument  by  which  tlie 
payment  of  the  amount  insured  was  secured  to  be  paid, 
whether  the  payment  should  become  due  before  or 
after  the  death  of  Butterly,  the  assignment  thereof  by 
Butterly  to  McCormack  for  a  valuable  consideration, 
without  any  reservation,  was  an  effectual  transfer  of 
the  interest  in  the  sum  assured,  whether  the  same 
should  become  payable  before  or  after  the  death  of 
Butterly,  discharged  of  any  claim  of  the  wife  as  sur- 
vivor, which  was  terminated  by  such  assignment  (See 
Jones  V.  Gibbon,  9  Vese?/,  411 ;  2  Ke?ily  137). 

III.  But,  further,  the  convenant  in  the  policy  being 
with  N.  Butterly,  as  the  assured,  the  legal  title  and 
interest  was  in  him,  and  no  suit  could  be  brought  at 
common  law  upon  it  except  in  his  name  or  that  of  his 
♦^xecutors  or  administrators  (1  CJiitty  PI.  3).  His  so 
taking  it  is  evidence  of  an  intention  to  retain  the  con- 
trol of  it,  and  without  a  delivery  to  the  wife  with  in- 
tent to  pass  the  title,  or  retaining  it  until  his  death 
without  disposing  of  it,  the  wife  could  acquire  no 
interest  in  it  (Hicks  v.  Davis,  3  Md,  Ch.  266  ;  Carpen- 
ter V.   Dodge,  20  Vt.  595  ;  Scott  v.   Simes,   10  Bqsw. 
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:]14 ;  Reed  v.  Reed,  52  iT.  7".  651.  See  also  Fortesqiie 
V.  Barratt,  Myl.  &  Keene,  36;  Stone  v.  Haskett,  12 
Graj/,  227). 

IV.  The  assignment  of  the  wife  was  effective  to 
l)ass  any  interest  which  she  may  be  supposed  to  have 
had,  if  any,  there  being  nothing  in  any  statute  at  that 
time  enacted,  which  required  any  acknowledgment  be- 
fore any  commissioner  or  notary ;  and  the  presumption 
of  law  being,  that  a  party  to  a  writing  did  read  it,  or 
was  otherwise  informed  of  its  contents,  or  was  willing 
to  assent  to  its  terms  without  reading  it,  where  theie 
is  no  evidence  of  fraud  or  imposition  (See  cases  col- 
lected in  Grace  v.  Adams,  100  Mass.  507). 

Y.  Any  interest  which  the  defendant  can  be  sup- 
posed to  have  acquired  by  the  terms  of  the  policy  was 
contingent  upon  its  continuance,  by  the  payment  of 
pi-emiums  for  account  or  benefit  of  the  original  parties 
on  days  specified.  And  when,  after  the  sale  to  McCor- 
mack,  to  be  rid  of  the  payment  of  further  premiums 
which  Butterly  was  under  no  contract  or  obligation  to 
make,  no  provision  was  ever  made  for  such  payment 
by  or  onbehalf  of  Mr.  Butterly ;  this  should  be  deemed 
an  abandonment  of  any  such  interest  (See  Baker  v. 
Union  Mutual  Life  Ins.  Co.,  43  JV,  T.  283). 

Luke  A.  Lockwood^  attorney,  and  Henry  W,  John- 
son^ of  counsel,  for  respondent,  among  other  things, 
urged : — I.  Upon  the  facts  proven  and  found,  there 
clearly  is  no  error  in  the  conclusion  of  law  found 
thereon  :  "that  the  paper  purporting  to  be  an  assign- 
ment of  her  right  and  interest,  is  inoperative  and 
void.'-  If  it  was  not  her  free  act  and  deed,  if  it  was 
not  executed  or  delivered  by  her  knowingly^  under- 
standingly  and  intentionally^  it  could  not  operate  to 
deprive  her  of  a  single  right,  unless  such  facts  or  cir- 
cumstances were  shown  as  would  create  an  estoppel 
against  her.     It  was  not  claimed  or  pretended  on  the 
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trial,  nor  is  it  suggested  by  any  of  the  exceptions,  that 
any  such  facts  or  circumstances  existed  ;  and  it  is  clear 
from  the  evidence  that  all  of  the  essential  elements  of 
an  estoppel  are  wanting  in  the  case.  The  assignee 
dealt  with  the  husband  as  the  sole  owner  of  the  policy  ; 
bargained  with  him  for  it ;  paid  him  for  it ;  never  sav/ 
the  wife  respecting  it,  and  never  paid  her  anything. 
For  aught  that  appears  from  the  evidence  he  did  not 
require  anything  from  her  ;  never  examined  the  instru- 
ment signed  by  her,  or  made  any  inquiry  respecting  it, 
or  did  any  act  upon  the  faith  of  it. 

Upon  this  state  of  facts  it  clearly  cannot  be  claimed 
or  pretended  that  the  instrument  can  be  upheld  as  an 
estoppel  within  any  well-considered  authority  (2  Bishop 
on  Married  Women^  §§  484-495;  Tyler  on  Infancy 
and  Coverture^  726). 

II.  But  the  instrument  signed  by  the  defendant 
was  inoperative  and  void  for  another  reason.  1.  The 
policy  is  a  ''wife's  policy"  within  the  spirit  and  ob- 
ject, if  not  the  letter,  of  the  legislation  of  this  State 
enabling  the  husband  to  make  provision  by  insurance 
for  the  benefit  of  his  wife  as  a  widow^  as  such  legis- 
lation has  been  interpreted  by  the  courts  and  by  the 
enabling  act  of  June  23,  1873.  She  did  not,  and  could 
not,  therefore,  transfer  any  interest  in  the  policy  by 
the  instrument  in  question  (Eadie  t.  Slimmon,  26  N. 
Y.  9  ;  Barry  v.  Equitable,  69  Id.  587  ;  Barry  v.  Brune, 
8  Hun,  400 ;  Moehring  v.  Mitchell,  1  Barb.  Oh.  264  ; 
Laws  of  1840,  ch.  80  ;  Laws  of  1858,  ch.  187  ;  Laws  of 
1862,  ch.  656 ;  Laws  of  1870,  ch.  277 ;  Laws  of  1878, 
ch.  281).  2.  If  the  policy  is  not  a  '* wife's  policy'' 
within  the  authorities  and  acts  above  referred  to,  it 
constituted  a  valid  insurance  in  favor  of  the  wife  at 
common  law,  and  she  was  thereby  constituted  the  ap- 
pointee or  beneficiary  of  the  fund  upon  her  husband' s 
death  (Baker  v.  Union  Mutual  Life  Ins.  Co.,  43  N.  Y. 
287  ;  Lord  v.  Dall,  12  Mass.  115 ;  Thompson  v.  Amer. 
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Tontine  Life  and  Savings  Ins.  Co.,  48  N,  Y.  674).  3. 
Being  a  mere  appointee  of  the  fund,  no  interest  vested 
in  her  which  could  be  the  subject  of  assignment  dur- 
ing the  lifetime  of  her  husband. 

III.  The  plaintiffs  case  is  to  be  considered  only  in 
the  light  of  the  instrument  executed  and  delivered  by 
Butterly  to  McCormack.  That  instrument  was  noth- 
ing more  than  what  it  purported  to  be  on  itsface^  and 
that  was,  an  assignment  of  the  policy  as  it  then  existed. 
It  had  undergone  no  change  since  it  was  issued.  By 
its  terms  the  insurance  money  was  not  payable  to  But- 
terly unless  he  should  be  alive  on  September  6,  1882, 
and  the  policy  was  then  in  full  force.  If  he  died  be- 
fore that  day,  leaving  the  defendant  him  surviving, 
and  the  policy  in  full  force,  then  the  insurers  expressly 
stipulated  and  agreed  to  pay  the  money  to  her.  The 
precise  event  has  happened  which,  by  the  terms  of  the 
policy,  makes  the  money  payable  to  her.  Butterly 
has  died,  leaving  the  policy  in  fuU  force  and  the 
defendant  surviving. 

The  sole  effect  of  his  assignment,  therefore,  was  to 
vest  in  the  assignee  the  same  right  tn  receive  the  money 
that  he,  Butterly,  would  have  had  if  it  had  not  been 
executed  ;  that  is,  a  right  to  receive  the  money  on  Sep- 
tember 6,  1882,  if  then  living,  and  the  policy  should 
be  then  in  force.  As  he  is  now  dead,  it  follows  as  a 
necessary  result,  that  the  plaintiff  can  take  nothing 
by  the  assignment. 

By  the  Court. — Sedgwick,  J. — ^The  learned  judge 
held  that  the  policy  of  insurance  was  protected  by 
the  statutes  in  respect  of  life  insurance  for  the  benefit 
of  married  women,  and  that,  in  1872,  when  the  wife 
signed  the  paper,  which  was  in  form  her  assignment, 
she  had  no  right  to  assign  it  (Eadie  v.  Slimmon,  26  N. 
Y,  9  ;  Barry  v.  Equitable  Ins.  Co.,  59  Id.  687).  A 
married  woman  possessed  such  a  right,  for  the  first 
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time  in  1873  {Laws  of  1873,  ch.  821).  He  thus  impliedly 
held  that  her  interest  under  the  policy  was  not  her 
separate  estate,  and  she  had  no  power  of  disposition 
over  it  as  her  separate  estate.  He  further  considered, 
that  whatever  the  nature  of  her  right  was,  her  execii  - 
tion  of  the  assignment  was  not  her  act,  but  it  was  the 
result  of  undue  inflnence  used  upon  her  by  her  hus- 
band, which  amounted  to  compulsion. 

Undoubtedly  (Barry  v.  Equitable  Ins.  Co.,  supra) 
if  the  means  used  by  her  husband  deprived  her  of 
mental  or  moral  power  to  guide  her  actions,  for  her- 
self, her  signature  was  not  voluntary.  It  was  extorted 
from  her.  She  had  all  the  faculties  for  free  action. 
She  could  not  be  deprived  of  those,  but  means  might 
be  used  to  stop  their  function. 

The  i)oint  to  be  scrutinized  is  the  condition  of  the 
faculty  of  volition  as  determined  by  external  circum- 
stances, beyond  her  control.  These  circumstances 
are  to  be  examined  to  ascertain  their  effect  upon  the 
will.  Their  character  in  other  regards  is  immaterial. 
If  the  result  was,  that  she  was  induced  or  persuaded 
to  act,  her  signature  was  voluntary.  If  she  was  com- 
pelled to  act,  it  was  involuntary.  The  kind  and 
amount  of  force  used  in  such  a  case  has  the  same  re- 
lations that  it  would  have  in  a  charge  of  robbery,  as 
distinguished  from  larceny  or  falso  pretenses. 

What  will  compel  the  wife  to  sign  may  depend 
upon  her  temperament  and  the  past  relations  between 
her  and  her  husband.  There  may  not  be  much  to 
testify  to,  so  far  as  words  or  threats  go,  but  the  abso- 
lute fact  may  be,  that  resistance  to  his  will  or  non- 
compliance with  it,  was  not  possible.  A  judge  must 
be  very  cautious,  but  in  a  case  like  the  present,  the 
wife  herself  is  the  witness  to  testify  to  her  own  state  of 
mind.  She  swore  she  signed  because  she  was  afraid  of 
her  husband.  The  judge  was  bound  to  rest  upon  the 
fact,  if  she  were  credible.    There  was  testimony  to  sup- 
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port  the  finding  of  fact  on  this  point,  and  it  must  be 
sastained. 

The  learned  counsel  for  the  appellant  takes  the 
XX)sition  that  the  policy  was  not  within  the  statutes 
that  regulate  life  insurance  for  the  benefit  of  married 
women.  He  argued  that  the  statute  meant  to  protect 
against  creditors,  the  use  of  premiums  paid  from  the 
husband's  moneys  in  case  the  benefit  was  to  go  to  the 
wife,  but  in  th«  present  case  the  policy  was  in  fact  for 
the  benefit  of  the  husband,  as  he  would  have  the  insur- 
ance money  if  he  lived  to  the  year  1881.  The  whole 
premium  was  paid  ul  soli  do  for  the  husband's  benefit, 
and  therefore  the  husband's  creditors  would  have  a 
right  to  take  it. 

I  think  this  is  correct,  and  it  meets  the  position  that 
the  insurance  could  not  be  assigned  by  the  wife,  by 
reason  of  the  policy  of  the  statute ;  but  it  does  not 
meet  the  position  that  her  assignment  was  obtained  by 
compulsion. 

Therefore  the  judgment  must  be  sustained,  unless 
the  husband,  at  the  time  of  his  assignment,  was 
possessed  of  the  whole  legal  and  beneficial  property 
and  interest  in  the  policy,  and  the  wife  had  no  interest 
or  property  in  it.  If  the  wife,  however,  had  a  right  of 
action,  in  the  nature  of  a  gift  by  her  husband,  it  be- 
came her  sole  and  separate  estate.  If  it  was  her  sepa- 
rate estate,  he  had  no  power,  in  law  or  equity,  to 
dispose  of  it.  Before  the  statute  to  protect  the  estates 
of  married  women  the  husband  had  power  in  equity  to 
give  directly  and  without  trustees  personal  property  to 
his  wife,  so  that  it  was  free  in  equity  from  his  power 
of  disposition.  By  our  statute,  a  gift  by  husband  to 
wife,  becomes  her  separate  property  for  all  purposes. 
The  form  of  the  gift  is  not  important,  if  it  appear  that 
there  was  an  executed  intention  to  give  (Stewart  v. 
Kissam,  2  Barb,  493). 

In  cases  like  the  present,  the  right  or  interest  pro- 
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ceeds  from  the  husband  voluntarily.  His  acts  and 
intentions  in  respect  of  it  are  to  be  entirely  respected, 
and  the  limitations  and  modes  of  control  which  he 
presented  are  to  be  entirely  preserved. 

It  is  said  that  he  never  parted  or  intended  to  part 
with  his  control,  because  the  promise  is  wholly  made  to 
him,  and  the  policy  was  kept  in  his  own  possession. 
The  only  clause  which  seems  to  give  the  wife  an  inter- 
est (viz.,  that  which  makes  it  payable  16  her,  if  he  die 
before  1881),  was  dictated  by  him,  and  did  not  aflfect 
any  right  or  interest  of  the  company.  It  was  not  a 
stipulation  for  their  benefit. 

If  that  clause  were  not  in  the  policy,  the  husband 
could  by  law,  without  leave  of  the  company,  shape  an 
assignment  that  would  have  the  same  effect  as  the 
clause,  and  could  keep  any  degree  of  control  over  the 
assignment  he  pleased.  Therefore  it  is  argued,  that 
so  long  as  the  policy  is  not  delivered  to  the  wife,  the 
maxim  applies,  viz.,  Expressio  eorum  quce  tacite 
inswnt  nihil  operatur. 

This  argument  was  used  in  Connecticut  Mutual 
Life  Insurance  Co.  v.  Burroughs,  34  Conn.  305. 

A  married  woman  procured  an  insurance  on  her 
husband's  life,  payable  to  her,  her  administrators  and 
assigns,  for  her  sole  use.  The  policy  provided  that  in 
case  of  the  death  of  the  wife  before  the  death  of  the 
husband  *'  the  amount  of  said  insurance  shall  be  paya- 
ble after  her  death  to  her  children  for  their  use,  or  to 
their  guardian  if  under  age." 

Before  the  husband's  death  she  had  assigned  the 
policy  to  the  defendant.  After  her  husband's  death, 
the  insurance  money  was  claimed  by  her  child.  The 
court  held  that  the  child's  interest  was  protected  by  a 
statute  of  Connecticut,  and  could  not  be  assigned  by 
the  mother.  The  court  also  looked  at  the  case  irre- 
spective of  the  statute,  and  as  if  the  premiums  had 
been  i)aid  by  her  from  her  separate  property.    The 
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saggastion  had  been  made  that  the  provision  in  favor 
of  the  children  was  an  expressed  but  unexecuted  inten- 
tion to  give  the  sum  insured  to  her  children,  which  she 
^ould  abandon  at  pleasure.  The  court  was  of  the 
opinion  that  ''  the  intention  was  not  to  give  a  sum  of 
money  to  the  children  but  to  make  a  life  policy  in  a 
certain  event  payable  to  them.  The  intention  was  not 
only  expressed  but  executed.  The  contract  was  com- 
plete, and  the  money  when  due  was  payable  to  the 
children,  without  any  further  act  on  her  part." 

It  cannot  with  certainty  be  said  that  the  law  will 
deem  a  voluntary  provision  for  wife  or  children  final 
and  irrevocable,  under  different  and  less  significant  cir- 
cmmstances  than  would  uphold  a  voluntary  disposition 
in  favor  of  a  i)erson  with  no  tie  of  blood  or  marriage. 
A  meritorious  consideration  is  hardly  more  than  an 
expression  used  by  judges  to  intimate  a  justifiable  in- 
clination to  uphold  a  settlement.  It  is  safest  to  con- 
sider that  in  all  cases  there  must  be  a  delivery,  or  an 
execution  of  the  intention  to  benefit  without  delivery. 
In  the  present  case,  so  far  as  intention  goes,  the  omis- 
sion to  deliver  the  policy  is  not  conclusive,  for  the  form 
was  such  that  the  husband  would  retain  it,  to  use  for 
himself,  in  the  contingency  of  his  living  until  the  year 
1881. 

In  cases  of  chosea  in  action  actual  delivery  is  not 
always  necessary  In  Scott  v.  Sims  (10  Bosw.  314 ; 
Borst  T.  Spelman,  4  Xf.  T.  288),  and  in  Sanford  v.  San- 
ford  (45  JX'.  Y.  736),  the  law  is  applied  that  if  a  hus- 
band take  a  note  to  himself  and  his  wife  or  to  her 
alone,  then  in  case  she  survive  him,  the  action  on  it 
survives  to  her  the  wife,  and  the  form  of  the  security 
implies  &  design  by  the  husband  to  benefit  the  wife. 
It  was  said  that  the  wife  had  no  legal  interest  in  it  dur- 
ing the  husband's  life.  Judge  Peoeu AM  said  specifi- 
cally, in  Sanford  «.  Sanford,  that  a  delivery  to  the  wife 
was  unnecessary  to  i)erfeet  the  gift.  These  cases  are 
'  Vol.  xn.— 11 
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like  the  present,  excepting  that  in  them  the  husband 
retained  but  did  not  exercise  a  power  and  right  of  dis- 
position, during  his  Jife,  and  in  this  the  husband  in  his 
life  did  all  in  his  power  to  convey  his  whole  right  and 
interest  in  the  policy,  and  also  that  in  them  the  prom- 
ise was  made  to  the  wife  solely  or  jointly,  directly,  and 
in  this,  the  promise  is  made  solely  to  the  husband. 

''It  is  not  every  promise  made  by  one  to  another, 
from  the  performance  of  which  a  benefit  may  ensue  to 
a  third,  which  gives  a  right  of  action  to  such  third  per- 
son he  being  neither  privy  to  the  contract  nor  to  the 
consideration  (Simson  v.  Brown,  68  JY.  T.  362 ;  Garn- 
sey  V.  Rogers,  47  JV.  Y.  233) ;  yet  the  form  and  natniv 
of  the  contract  of  insurance  and  the  point  at  which  the 
wife  could  only  reap  the  benefit  of  the  provision  in  her 
favor, — that  is,  after  his  death, — show  clearly  that  it 
was  the  husband's  intent  that  she  should  have  a  right 
of  action." 

The  mere  form  of  this  promise  might  not  divest  the 
Imsband  of  all  power  over  the  wife's  interest  which  he 
intended  to  bestow  on  her,  but  the  contemporaneous 
acts,  voluntarily  and  designedly  adopted  by  him,  wew 
snch  as  to  make  all  else  that  was  necessary  to  an 
executed  transfer  to  her  a  matter  of  form.  If  the 
owner  of  i)ersonal  property  make  an  explicit  declara- 
tion that  he  holds  it  in  trust  for  another,  it  is  an 
executed  trust,  although  there  is  no  doubt  that  no 
transfer  and  re- transfer  was  made.  The  reason  of  this 
must  be,  that,  as  owner,  he  has  the  power  to  furnish 
conclusive  evidence  that  the  result  or  effect  of  a  trans- 
ferring by  him  and  taking  a  re-tmnsfer  to  him  in  trnat 
has  occurred. 

The  rest  is  but  a  form  which  he,  as  owner  in  his 
own  right,  has  the  power  to  dispense  with.  Even  in 
delivery  of  chattels  as  a  gift,  the  form  of  relinquishing 
possession  by  the  donor  and  the  taking  of  it  by  the 
donee  immediately,  may  be  dispensed  with,  in  the 
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instance  of  the  chattels  being  within  the  power  of  the 
two  parties,  and  both  act  as  if  delivery  and  acceptance 
had  taken  place. 

In  this  case,  outside  of  the  effect  of  the  form  of  the 
policy,  the  husband  declared  in  writing  to  the  com- 
pany that  it  was  for  the  benefit  of  his  wife,  &c.,  and  of 
himself,  and  upon  that  the  company  made  the  special 
promise,  so  far  as  it  was  for  the  benefit  of  the  wife,  to 
the  husband  acting  in  her  behalf, — whether  as  her  agent 
or  trustee  is  immaterial.  All  that  might  have  been  done 
by  him,  in  the  shape  of  an  assignment  to  her,  and 
notice  of  that  by  him  on  her  behalf  to  the  company, 
would  not  have  necessarily  involved  any  action  by  her 
I)ersonally.  The  legal  result  would  have  been  what  he 
effected  without  the  unnecessary  form. 

I  am,  therefore,  of  the  opinion  that  under  the  cir- 
cumstances the  original  delivery  of  the  policy  was  to 
the  husband,  in  her  behalf  and  as  well  as  his,  and  that 
upon  that  delivery  she  became  vested  with  an  interest 
which  the  husband  could  not  divest  without  her  con- 
sent. 

The  judgment  should  be  afSimed  with  costs. 

Curtis,  Ch.  J.,  and  Freedman,  J.,  concurred. 


GUSTAV  E.   SPARMANN,  By  Guardian,  Plain- 
tiff, V.  JOHN  KEIM,  Defendant. 

L  Fraud. 

1.  Faise  repreimtatiaM, 
(a)  What  does  not  constitate  in  the  law. 
1.  BusiiTESs.    A  representation  that  a  certain  business  wonld 
yield  large  profits,  does  not. 
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n.   CoToplainU — Construction  of^  on  appeal, 

1.    Two  CAUSES  OF  ACTION,  WHEN  NOT  REGABDBD  AS  CONTAINED  IN. 

(a)  Where  there  are  averments,  which,  taken  by  themselves, 
would  constitute  a  cause  of  aUion  hosed  on  contract,  but  not  stated 
AS  constituting  a  separate  cause  of  action,  but  on  the  contrary 
so  intimately  interwoven  with  other  averments  as  to  show  that 
the  whole  theory  of  the  action  %oas  laacd  on  tort,  to  wit,  fraudu- 
'  lent  representations  ;  and  upon  a  motion  heing  made  on  the  trial 
after  all  the  c^vidence  was  in,  for  a  dismissal  of  the  complaint, 
on  the  ground  that  an  action  could  not  be  svistained  on  the 
false  representation  stated  in  the  complaint,  the  plaintiff  made 
no  claim  that  the  evidence  sustained  any  part  of  the  complaint  ae 
showing  an  action  on  contract;  and  the  court  granted  the  motion, 
tp  which  plaintiff  excepted  ;  and  ordered  the  exceptions  to  bo 
heard  in  the  first  instance  at  the  general  l^erm^ 

Held, 
on  hearing  the  exceptions,  that  the  complaiqt  most  be  regarded 
as  containing  but  a  single  cause  of  action,  viz. :  one  in  tort, 
and  that  plaintiff  could  not  sustain  his  exceptions  on  the 
ground  that  the  evidence  sustained  those  averments  in  the 
ooiAplaint,  which,  if  taken  separately,  might  be  deemed  to 
state  a  cause  of  action  in  contract, 

Before  Sedgwick  and  Sanfobd,  JJ. 

Decided  November  4j  1878. 

.  Exceptions  oJ  plaintiff,  heard  at  general  term  in 
first  instance,  npon  dismissal  of  complaint. 

The  complaiut  alleged  as  follows : 

*'  I.  That  the  plaintiff  is  an  infant  under  the  age  of 
twenty-one  years. 

"  IL  That  on  the  fifth  day  of  October,  A,  D.  1874,  at 
said  eity  of  New  York,  upon  application  dnly  made  on 
his  behali^  the  said  Chas.  J.  Nehrbas  was,  by  an  order 
of  this  court,  duly  appointed  the  guardian  of  the  plain- 
tiff for  the  purposes  of  this  action. 

**  III.  That  on  or  about  the.  first  day  ol  July,  A.  D. 
1874,  the  said  defendant,  by  mean^  qC  fsils^  vepreaenta- 
tions,  obtained  from  said  plaiatifit  tk«i  ^um  ol  &^e  thou- 
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sand  dollars,  to  be  invested  in  a  certain  artistic  decor- 
ating business  wliich  said  defendant  falsely  represented 
would  yield  large  profits,  but  on  the  contrary  said 
business  is  and  has  been  ever  since  said  first  day  of 
July,  A.  D.  1874,  constantly  losing  money,  and  fur- 
thermore said  defendant  is  appropriating  whatever 
profits  may  be  and  are  realized,  to  his  own  use  and 
benefit,  to  the  great  danger  and  injury  of  the  plaintiff. 

*'IV.  That  relying  upon  such  representations  on 
the  part  of  the  defendant,  the  plaintiff  did,  on  or  about 
said  first  day  of  July,  1874,  pay  over  to  said  defendant, 
at  his  instance  and  request,  said  sum  of  one  thousand 
dollars  for  the  purposes  of  said  business. 

"V.  Plaintiff  also  shows  that  between  about  June 
11,  1874,  and  about  July  1,  1874,  said  plaintiff  at  the 
request  of  the  defendant  lent  and  advanced  unto  such 
defendant,  and  also  to  and  for  his  use  by  payments  to 
other  parties  at  his  instance,  divers  sums  of  money, 
vi2.,  altogether  febout  four  hundred  and  one  dollars  and 
ninety-five  cents,  wpon  condition  that  the  same  should 
be  repaid  upon  demand,  but  the  defendant  has  wholly 
failed  to  repay  the  same  though  payment  thereof  has 
been  duly  demanded ;  and  that  said  amount  of  money, 
80  lent  and  advanced  and  paid  out,  as  aforesaid,  was 
thereafter,  upon  the  formation  of  such  partnership^ 
allowed  by  the  defendant  as  part  of  such  one  thousand 
dollars  contribifted  as  herein  above  mentioned,  and 
constitutes  a  portion  of  the  same. 

^*  yi.  That  the  plaintiff  upon  ascertaining  the  fals- 
ity of  the  representations  made  by  defendant  as  afore- 
said)  and  before  the  comifiencement  of  this  action,  has 
demanded  a  return  to  him,  plaintiff^  of  the  aforesaid 
one  thousand  dollars  by  the  defendant,  who  however 
utterly  refused  so  to  do,  and  still  so  refuses." 

Evidence  waii  taken,  which  tended  to  show  that 
plaintiff  had  been  induced  to  place  money  in  a  certaiii 
business  by  reprelsentations  of  the  defendant  that  the 
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business  was  a  good  paying  business,  and  that  they 
would  make  lots  of  money  in  it,  and  also  that  before 
the  plaintiff  definitely  agreed  to  become  partner  with 
the  defendant  in  the  business,  he  had  lent  to  the  de- 
fendant various  sums  of  money,  or  had  paid  it  to  third 
parties ;  and  that  when  the  agreement  to  go  into  the 
business  was  made  it  was  agreed  that  the  former  loans 
and  advances  should  be  deemed  as  part  of  the  $1,000, 
which  the  plaintiff  was  to  plac«  in  the  business.  There 
was  a  third  person  interested  in  the  business. 

The  court  dismissed  the  complaint  on  the  ground 
that  the  representations  complained  of,  even  admitting 
them  to  be  false,  were  not  false  representations  known 
to  the  law,  but  the  expression  of  opinion.  Plaintiff 
excepted,  and  the  exceptions  were  ordered  to  be  heard 
in  the  first  instance  at  general  term. 

Nehrhas  &  PitshJce^  attorneys,  and  of  counsel  for 
plaintiff,  urged : — I.  Where  the  infant  party  is  mani- 
festly entitled  to  something,  the  court  should  not  suf- 
fer him  to  be  deprived  of  existing  rights,  by  the  guar- 
dian's mode  of  pleading,  or  other  neglect,  if  any 
(Stephens  v.  Van  Buren,  1  Paige^  479,  480 ;  Howell  v. 
Mills,  63  iV^.  r.  322).  The  justice  should,  therefore, 
have  considered  the  "  case  made  out  by  the  evi- 
dence,"— which  was  sufiicient,  in  law.  So,  a  judg- 
ment was  vacated  to  protect  infant' slights — ^notwith- 
standing the  pleading  of  his  guardion  ad  lit.  (Curtis 
Tj.  Ballagh,  4  Edw.  Ch.  635). 

II.  But  the  complaint  is  correct, — i,  e.y  it  is  on  con- 
tract, and  not  at  all  ex  delicto.  The  first  count  (subd. 
V.  of  complaint)  is,  of  course,  ex  contractu ;  and  as  to 
the  other  count  {i.  e,,  the  rest  of  complaint),  the  same 
simply  avers  that  defendant  stated  to  the  plaintiff  that 
by  his  coming  in  as  partner  with  capital,  &c.,  that  cer- 
tain business  spoken  of  would  yield  large  profits,  &c., 
and  thereby  plaintiff  was  induced  so  to  enter  defend- 
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ant's  then  business  with  money  &o., — which  statements 
nttered  by  defendant  were,  as  the  thing  turned  out, 
false  {i.  c,  untrue).  Having  been  thus  led  to  fructify 
the  defendant's  then  business,  plaintiff  sets  forth  the 
whole  case,  and  claims  his  'infant's  privilege"  to  get 
back  his  money.  1.  The  justice  could  not  dismiss  this 
case  as  one  ex  delicto — when  the  complaint  was  all 
ex  contractu.  2.  But  our  complaint,  apart  from 
theory,  is  ex  contractu  by  express  authority  of  Byxbie 
V.  Wood,  24  N.  T.  607,  612.  There,  the  complaint 
avttTed  that  plaintiff's  assignor  and  defendant  being 
about  to  go  in  a  joint  enterprise,  by  defendant's 
*'  false  and  f  i-audulent  representations  "  as  to  the  value, 
&c.,  of  the  defendant's  then  ship  to  be  used  for  the  en- 
terprise, the  plaintiff's  assignor  was  induced  to  pay 
certain  moneys  towards  a  half  interest  in  said  ship, 
which  moneys  plaintiff  reclaims  from  defendant.  On 
the  trial,  however,  fraud  was  not  proved.  Helrl^ 
plaintiff  could  recover  as  for  money  had  and  received. 
"The  action,  though  no  fraud  is  proven,  is  sustainable 
as  merely  for  money, — which  the  law  implies  a  promise 
to  repay.  The  action  sounds  in  contract,  and  the 
words  charging  a  wrong  should  be  disregarded " 
(Veeder  i).  Cooley,  2  Hun^  74). 

III.  The  first  count  (/.  e.,  subd.  V.  of  complaint),  is 
a  pure  money  demand — /.  e.,  direct  loans  to  and  ad- 
vances for  defendant.  The  plaintiff  and  defendant 
were  in  law  strangers  to  one  another,  up  to  July  1, 
1874,  the  date  they  established  their  copartnership. 
And  all  transactions  prior  to  that  date  are  simple  loans 
and  advances  to  defendant  and  for  his  use, — to  which 
the  law  adds  a  promise  to  repay.  Hence,  as  regards 
this  first  count  ($401.95),  plaintiff  was  also  entitled  to 
the  jury's  verdict,  for  that  (Fey  z>.  Smith,  3  Daly,  389). 
Defendant  cannot  urge  the  "agreement"  as  changing 
the  status  of  this  $401.95  from  "loans  and  advances" 
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to  *'  partijersliip  funds ;"  plaintiflE  being  an  infant  who 
herein  repudiates  that  agreement. 

IV.  Second  count  ($400.31)  is,  to  recover  back  (be- 
cause of  plaintiff's  infancy)  money  passed  under  the 
agreement  signed  by  plaintiff  and  defendant, — for  he 
(defendant)  being  the  other  party  to  the  contract,  is 
responsible  to  the  infant  for  what  passed  from  infant 
under  it.  An  adult  cannot  draw  in  the  infant  to  ex- 
periment on  such  infant's  money  in  changing  and 
enlarging  the  adult's  business  without  liability. 

Geo,  S.  Sedffwicl\  attorney,  and  with  Leonard  C. 
Curtis,  of  counsel,  for  defendant,  urged : — I.  This  is  a 
case  of  failure  of  proof.  The  gravamen  of  the  cause  of 
action  averred  in  the  complaint  is  false  representations, 
and  no  false  representations  have  been  proved.  In 
such  a  case,  even  if  the  evidence  should  disclose  a  good 
cause  of  action,  the  complaint  must  be  dismissed  be- 
cause its  essential  allegations  have  not  been  proven. 
A  judgment  can  be  rendered  only  secundum  allegata 
et  probata  (Gasper  v.  Adams,  28  Barb.  441 ;  Kelsey  v. 
Western,  2  N.  Y.  606). 

II.  The  statement  made  by  the  defendant  that  the 
business  would  pay  largely,  was  a  mere  expression  of 
opinion,  and  was  not  a  false  representation. 

By  the  Court.— Sedgwick,  J.— It  seems  to  me 
clear  that,  so  far  as  the  complaint  shows,  the  plaintiff 
placed  his  right  to  a  recovery  from  the  defendant 
solely  on  the  ground  that  there  had  been  false  repre- 
sentations made  by  defendant  to  induce  him  to  invest 
money  in  the  business.  Admitting  his  right  to  pro- 
ceed for  money  had  and  received  upon  the  avoidance 
of  any  contract  connected  with  the  transaction  that 
the  plaintiff  made  while  an  infant,  yet  he  did  not  elect 
to  bring  his  action  on  that  state  of  facts,  but  upon  the 
fraud.    The  plaintiff  pleads  that  on  or  about  July  1, 
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he  was,  by  the  alleged  false  representations,  induced 
to  pay  over  to  the  defendant  *'  said  sum  of 'S1,000  for 
the  purposes  of  said  business."  The  plaintiff  then 
proceeds  to  state  that  about  June  11  and  about  July  1, 
the  plaintiff  advanced  certain  moneys,  upon  condition 
that  the  sum  should  be  repaid  upon  demand,  but  the 
defendant  has  wholly  failed  to  repay  the  same,  though 
payment  thereof  has  been  duly  demanded,  and  that 
said  amount  of  money  "was  thereafter,  upon  the  for- 
mation of  such  partnership,  allowed  by  the  defendant 
as  part  of  such  $1,000,  contributed  as  hereinabove 
mentioned,  and  constitutes  a  portion  of  the  same." 

This  part  of  the  complaint  is  not  made  to  constitute 
a  second  cause  of  action,  as  showing  the  right  of  the 
plaintiff  to  avoid,  on  the  ground  of  infancy,  the  express 
contract,  and  to  proceed  for  money  had  and  received ; 
for  in  addition  to  the  terms  of  this  part,  the  complaint 
proceeds  "  that  the  plaintiff  upon  ascertaining  the 
falsity  of  the  representations  made  by  defendant  as 
aforesaid,  and  upon  the  commencement  of  this  action, 
has  demanded  a  return  to  him,  plaintiff,  of  the  afore- 
said $1,000  by  the  defendant,"  who  refuses,  &c.  If  the 
comi)laint  had  disclosed  an  intention  to  make  this  a 
second  cause  of  action,  it  would  have  been  demurrable 
as  joining  a  cause  of  action  on  contract  with  one  for 
tort,  although  the  objection  would  be  waived  if  not 
taken  before  trial. 

After  the  whole  evidence  was  in,  the  motion  was 
made  to  dismiss  on  the  ground  that  an  action  for  ob- 
taining money  by  false  representations,  as  stated  in  the 
complaint  (the  words  of  the  objection  were  ''com- 
plained of")  would  not  lie,  as  they  were  only  the  ex- 
pression of  an  opinion,  and  not  the  statement  of  a  fact. 
There  was  no  claim  that  the  evidence  sustained  any 
part  of  the  complaint  as  showing  an  action  on  contract 
for  monev  had  and  received.  If  there  had  been  such  a 
claim,  there  would  have  been  a  statement  of  it,  and  tbo 
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court  would  have  acted  on  it  in  an  approj^riate  manner. 
No  doubt  the  matter  was  tacitly  considered  as  the  com- 
l)laint  left  it,  that  the  plaintiff  was  willing  to  have  that 
part  of  his  claim,  as  affected  by  his  subsequent  agree- 
ment that  the  money  first  advanced  should  be  deemed 
I)art  of  the  $1,000  which  he  only  claimed  in  consequence 
of  the  alleged  false  representations.  It  would  seem 
that  until  after  the  plaintiff  had  made  all  the  advances, 
he  was  ignorant  that  his  infancy  affected  the  rights  of 
the  parties,  and  there  is  no  evidence  that  the  defendant 
knew  of  the  infancy  until  action  was  brought.  There 
was  no  error  in  the  ruling  made  by  the  court  as  to  the 
false  representations,  and  from  the  complaint  and  the 
whole  case  I  am  of  opinion  that  no  other  claim  was 
made. 

Exceptions  overruled,  and  judgment  ordered  for 
defendant,  on  the  dismissal  of  the  complaint  with 
costs. 


Sanford,  J.,  concurred. 


WILLIAM  A.  HAVEMEYER,  and  another,  Ad- 
ministrators, &c.,  Plaintiffs  and  Respond- 
ents, V.  JOHN  C.  HAVEMEYER,  and  another, 
Defendants  and  Appellants. 

I.  Costs. 

1.   Order  cdlotcing  amendment  of  pleading, 
(a)  Phrase  in  **on  payment  of  costs  of  thk  actioit  to  th« 

PRESENT  TIME,"  COQStrUCtion  of. 

1.  It  means  such  costs  as  would  go  to  the  party  against 
whom  the  amendment  is  allowed,  in  case  there  had  been  a 
termination,  favorable  to  him,  at  the  date  of  the  order 
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granting  leave  to  amend.     Stich  costs  must  1)6  taxed-,  and  if 
improper  items  are  allowed  the  remedy  is  by  appeal  from  tJie 
taxation, 
n.  Appeal. 
1.   Conditions  on  which  leave  to  amend  pleading  is  granted.     Ap- 
pealability of  . 

(a)  An  appeal  will  not  lie  therefrom.     The  whole  order  should 
be  appealed  from. 

Before  Sedgwick  and  Sanfobd,  JJ. 

Bedded  Novenber  4,  1878. 

Api)eal  from  order. 

Nelson  J.  Waierhury^  for  appellants. 

John  E.  Parsons^  for  respondents. 

By  the  Court. — Sedowick,  J. — ^The  conrt  below 
granted  an  order  that  the  defendants  have  leave  to  serve 
an  amended  answer  "  npon  payment  by  the  defendants 
to  the  plaintiffs  of  the  costs  of  the  action  to  the  present 
time."  The  appeal  is  from  so  much  of  the  order  as  im- 
poses the  condition  of  the  payment  of  the  costs  of  a 
trial  already  had,  and  of  an  appeal  to  the  general  term, 
which  reversed  the  verdict  in  favor  of  plaintiff  and 
directed  that  the  defendants  should  have  costs  of  the 
appeal  to  abide  the  event.  This  assumes  that  the  mat- 
ters objected  to  were  implied  in  the  phrase  of  the  order 
"costs  of  the  action  to  the  present  time."  The  better 
construction  is,  however,  such  costs  of  the  trial  as 
would  -go  to  the  plaintiff  in  case  there  had  been  a  ter- 
mination favorable  to  him  at  the  time  of  the  order  giv- 
ing leave  to  amend.  In  such  case,  the  only  question 
that  could  arise,  would  be  upon  an  appeal  from  taxa- 
tion which  gave  more  costs  to  the  plaintiJBf  than  he 
would  be  entitled  to  if  he  had  recovered.  For  th^re 
can  be  no  question  that  upon  an  application  to  sub- 
stantially change  a  defense,  the  court  has  the  power  to 
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impose  all  the  costs  that  a  plain tiflE  would  be  entitled 
to  have  in  the  action. 

But  be  this  so  or  not,  an  appeal  will  not  lie  from  a 
condition  merely  of  allowing  service  of  an  amended 
answer.  In  such  case,  the  opposite  party  would  be 
bound  by  the  part  of  the  order  not  appealed  from,  and 
is  not  in  a  position  to  urge  that  If  it  be  without  tlie 
powers  of  the  court  to  impose  the  conditions,  then 
leave  should  not  be  given  to  serve  an  amended  answer. 
Yet  the  whole  importance  of  the  condition  is,  its  rela- 
tion to  the  power  to  be  granted.  There  would  be  no 
error  prejudicial  to  the  defendant,  if  on  all  the  facts, 
such  a  condition  was  imposed  in  a  case  where  leave  to 
serve  the  amended  answer  should  have  been  absolutely 
denied.  And  any  court  that  imposes  the  condition  or 
changes  one  already  imposed,  should  have  the  power 
to  refuse  leave  (Tribune  Association  v.  Smith,  40  iT.  F. 
Superior  Ct.  81).  Therefore  the  question  raised  should 
have  been  upon  an  appeal  from  the  whole  order,  so  that 
there  might  be,  here  or  below,  a  proper  order  made. 

Order  appealed  from  aflSxmed  with  $10  costs  to 
respondent. 

Sanfosd,  J.,  concurred. 


THE  MUTUAL  LIFE  INSURANCE  COMPANY  OF 
NEW  YORK,  Plaintiff  and  Respondent,  «. 
THOMAS  A.  DAVIES,  Impleaded  with  othebs, 
Defendant  and  Appellant* 

I.  PnrxciPAL. 

1.   Changing  the  relation  ta  that  ofiurety, 
(a)  Mortgage  assumed  bt  obahtbe  or  mortoagor. 
1.  Effect  of. 
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lat.  As  TO  THE  MORTGAGOR. — ^Thc  land  becomes  the  primary 
fund  for  the  payment  of  the  mortgage  debt,  and  the  mort- 
gagor stands  thereafter  in  the  attitude  of  surety  only. 

Sod.  As  TO  THB  MORTGAGEE. — After  notico  of  oasumptinn 
by  the  grantee,  he  is  bound  in  his  dealings  with  the  gran- 
toe  and  others,  in  regard  to  tlie  moitgage  debt,  to  do  noth- 
ing to  the  injury  of  the  mortgagor  as  surety. 

8rd.  Rights  result^g. 

(1)  Purmit  of  land,  and  grantee, — The  mortgagor  had  a 
right  to  demand  that  tho  mortgagee  proceed  without 
delay,  after  his  right  of  action  has  accrued,  to  collect 
the  mortgage  debt  out  of  the  land  and  grantee,  and  if 
he  neglects  so  to  do  after  fuU  and  explicit  request,  and 
collection  therefrom  becomes  thereby  cither  wholly  im- 
possible or  only  partially  impaired,  then  the  mortgagor 
is  either  wholly,  or  pro  tanio,  as  the  case  may  be,  dis- 
charged. 

(2)  Extension  of  time. — If  the  mortgagee  extends  the  time 
of  payment  to  the  grantee,  the  mprtgagor  will  be  dis- 
charged. 

(8)  Conveyance  hy  such  grantee  of  (he  mortgage  to  a  subsequent 
grantee  who  cUso  assumes  the  mortgcige,  effect  of. 

(a)  Docs  not  impair  the  above  stated  rights  of  the 
mortgogor.    It  gives  him  the  additional  advantage 
of  the  8.ubsequeQt  assumption. 
IL  Surbty. 
1.  Bequest  to  (^editor  to  pursue  principal^  requisites  of. 
a.  Where  it  is  a  corpoL'ation  creditor  the  request  must  bq  made 
TO  8o:^iE  officer  or  agekt  who  is  authorized  to  act  in  the 
premises. 

1.  An  assistant  to  the  solicitor  of  its  law  department,  which 
department  examined  vouchers,  the  surrender  of  death 
claims,  and  hod  the  supervision  of  all  litigated  business 
ii^nd  general  direction  of  it,  but  had  no  right  to  order  the 
foreclosure  of  a  mortgage,  which  right  was  vested  in  its 
president  and  finance  committee,  is  not  such  officer  or  agent. 
9.  If  such  assisbmt,  however,  could  be  regarded  as  a  proper 
officer  or  agent  io  roooivc  an  unqualified  request  to  fore- 
oloso  a  mortgogc,  yet  ha  is  not  a  proper  officer  or  agent  to  r&- 
ceize  a  conditional  request  which  imposes  on  the  corporation 
the  duty  of  keeping  itself  advised  as  to  when  tho  con- 
ditions occur  U|x>n  which  the  request  is  to  become 
operativo. 


174  MtTTUxVL  LIFE  INS.  CO.  «.  DAVIE8. 

Statement  of  the  Cose. 

(a)   Such   a   request   is   not    the  full    and   ea^icU   one 
required. 
2.  Extending  time  of  payment  so  as  to  discharge  surety. 

(a)  What  is  not. — A  mere  forbearance  to  collect,  or  a  naked 
promise  to  forebear,  is  not. 

1.  The  mere  abandonment  of  foredosure  proceedings  upon  pay- 
ment, by  a  subsequent  incumbrancer,  of  the  costs  and 
interest  then  due,  and  the  receipt  from  such  incum- 
brancer of  interest  subsequently  falling  due,  there  being 
no  agreement  to  extend  the  day  of  payment  of  the  mort- 
gage, will  not  discharge  one  who  stands  in  the  position 
of  surety  for  the  mortgage  debt,  altliough  be  be  the  mort- 
gagor. 
in.  Corporation  creditor. 

1.  Surety^ s  demand  on,  to  proceed  against  principal  debtor, 
(a)  Requisites  of. 
1.  See  SuRETf,  supra. 

Before  Sedgwick,  Van  Vobst  and  Speib,  JJ. 

Decided  November  i^  1878. 

The  defendant  Davies  made  a  mortgage  to  the  plain- 
tiff, in  1869,  to  secure  the  payment  of  $44,000  on  the 
firat  of  June,  1870,  with  semi-annual  interest. 

The  mortgage  covered  lots  in  the  City  of  New  York, 
owned  by  Davies. 

The  mortgagor,  subsequently  to  the  execution  of 
the  mortgage,  and  during  the  same  month  in  which  it 
was  made,  conveyed  the  mortgaged  premises  to  the  de- 
fendant Cudlip.  By  the  terms  of  the  conveyance  to 
him,  Cudlip  assumed  the  payment  of  the  mortgage. 

The  plaintiff  was  advised  by  Davies  of  his  convey- 
ance u)  Cudlip,  and  of  his  assumption  of  the  mortgage. 
Cudlip,  on  July  15,  1871,  conveyed  the  premises  to 
John  Adriance,  subject  to  the  mortgage,  which  he 
agreed  to  pay.  Adriance  died  in  November,  1874,  but 
previous  to  his  death,  he  conveyed  the  premises  to 
Nathaniel  Jarvis,  Jr.,  and  others,  in  trust  for  certain 
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purposes.  The  mortgage  being  unpaid,  this  action  was 
commenced  in  April,  1876,  for  its  foreclosure.  The  com- 
plaint demands  judgment  against  the  defendant  Davies 
personally  for  any  deficiency  which  might  arise  on  the 
sale  of  the  mortgaged  premises.  The  defendant 
Davies,  by  his  answer,  avers  that  the  plaintiff,  without 
his  knowledge  or  consent,  several  times  extended  the 
payment  of  the  bond  accompanying  the  mortgage,  and 
bound  itself  not  to  foreclose  the  same  for  a  specified 
time,  and  that,  by  reason  of  such  extensions,  he  is  re- 
leased from  allliability  on  account  of  the  mortgage. 
He  claims  also  to  be  released  by  the  neglect  of  the 
plaintiff  to  foreclose  the  mortgage,  he  having,  as  he 
claims,  called  upon  the  plaintiff  in  December,  1874,  to 
ascertain  whether  there  were  any  taxes  and  assess- 
ments unpaid  upon  the  premises,  with  the  object  of 
having  the  mortgage  foreclosed  if  such  taxes  and 
assessments  were  in  arrear,  and  was  there,  as  he  claims, 
informed  by  the  agent  of  the  plaintiff,  that  there  were 
no  unpaid  taxes  and  assessments.  He  alleges  that  the 
company  well  knew,  at  the  time  of  his  application  for 
information  as  to  taxes  and  assessments,  that  his  obje(*t 
was  to  procure  the  immediate  foreclosure  of  the  mort- 
gage, in  case  any  taxes  and  assessments  were  remain- 
ing unpaid,  and  protect  himself  from  any  depreciation 
in  the  value  of  the  lands. 

He  claims  that  at  the  time  he  was  so  advised  that 
there  were  no  taxes  or  assessments  unpaid,  there  was 
in  fact  a  large  amount  of  taxes  and  assessments  out- 
standing unpaid,  and  that  the  plaintiff  well  knew  at 
the  time  that  such  taxes  and  assessments  were  liens 
ux)on  the  premises.  Defendant  further  in  his  answer 
urges,  that  up  to  and  within  a  reasonable  time  after 
July,  1875,  the  mortgaged  premises  were  worth,  and 
coflld  have  been  sold  for,  more  than  enough  to  have 
imid  the  mortgage,  and  all  other  claims  against,  and 
liens  upon,  the  premises. 


I 
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The  action  was  tried  at  special  term,  and  a  jadg- 
ment  of  foreclosure  was  rendered,  the  defendant  Davies 
being  adjudged  to  pay  any  deficiency  remaining  after 
the  application  of  the  proceeds  of  the  sale,  according 
to  the  directions  of  the  decree. 

The  deficiency  amounts  to  $22, 896. 63.  The  def endan  t 
Davies  appeals  from  so  much  of  the  judgment  as  holds 
him  for  the  deficiency,  and  also  from  the  decree  itself. 

Ed/rmtnd  Coffin^  Jr.^  attorney,  and  of  counsel  for 
appellant,  urged : — I.  After  the  conveyances  set  forth 
in  the  complaint,  the  relation  of  the  several  parties 
became  settled  in  equity ;  the  land  became  the  primary 
fund  for  payment  of  the  debt,  and  Adriance  the  prin- 
cipal debtor ;  Cudlip  surety  to  Adriance ;  and  the 
land  and  Davies  surety  to  all ;  while  the  plaintiff  stood, 
so  far  as  the  collateral  was  concerned,  as  trustee  hold- 
ing the  mortgaged  lands  for  the  benefit  of  Cndlip 
and  Davies  (Calvo  v.  Davies,  8  Hun^  222 ;  Vrooman  v. 
Turner,  Id.  78 ;  Ely  v.  McNight,  30  How.  Pr.  97  ;  Rus- 
sell z.  Pistor,  7  N.  T.  171 ;  Bently  v.  Vanderheyden, 
36  Id.  677 ;  Garnsey  v.  Rogers,  47  Id.  242 ;  Remsen 
V.  Beekman,  25  Id.  562 ;  Morss  v.  Gleason,  64  Id. 
204;  Barnes  v.  Mott,  Id.  397;  Colgrove  «.  Tallman, 
67  Id.  96).  As  soon  as  knowledge  of  these  transfers 
was  brought  to  the  plaintiffs,  the  same  liabilities  and 
responsibilities  were  thrown  upon  them  as  though  the 
relationship  to  the  transaction  arose  from  the  original 
contract  made  by  and  with  their  consent. 

II.  The  interview  and  conversation  between  the 
defendant  and  William  G.  Davies  in  1874  constituted  a 
sufficient  request  to  collect  this  mortgage.  The  request 
was  conditional,  but  made  so  only  because  of  the  false 
information  given  to  the  defendant.  William  G.  Da- 
vies was  the  proper  agent  of  the  corporation  plaintiff 
in  the  matter,  and  the  company  is  bound  by  his  act, 
whether  right  or  wrong  (Booth  t?.  Farmers'  &.  Mechan- 
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ics'  Nat.  Bk.,  50  JV.  T.  396 ;  Leslie  tj.  Knickerbocker 
Life  Ins.  Co.,  63  Id.  27,  34).  A  corporation  can  act 
in  no  other  way  than  through  its  agents  and  employees. 
The  former  position  and  active  duty  of  Mr.  William  G. 
Davies  made  him  the  most  proper  agent  in  the  employ 
of  the  company  for  this  particular  business.  He  had 
been  in  charge  of  the  bond  and  mortgage  department, 
and  therefore,  knew  best  what  information  could  be 
procured  from  the  books  of  the  department.  He  was 
their  assistant  solicitor  in  the  law  department,  cliarged 
with  the  duty  of  keeping  the  clerical  run  of  non-pay- 
ment of  taxes,  so  that  action  in  directing  foreclosure  on 
account  of  such  non-payment  could  be  taken.  But 
when  the  assistant  solicitor  of  the  company  assumed, 
by  referring  to  the  books,  to  be  able  to  find  the  infor- 
mation there,  when  the  fact  inquired  for  was  made  a 
basis  of  dealing  with  the  company,  a  complete  estoppel 
in  pais  arises  against  the  company,  so  far  as  that 
transaction  is  concerned  (Wickersham  v.  Lee,  Alb.  L. 
J.^  March  24,  1877,  p.  234;  Leslie  v.  Knickerbocker 
Life  Ins.  Co.,  supra).  But  leaving  aside  all  this,  the 
defendant  contends  that  a  conditional  request  by  a 
surety  that  the  creditor  collect,  is  as  ample  for  his  pro- 
tection, so  soon  as  the  condition  is  fulfilled,  as  an  un- 
conditional one.  Admitting  that  the  company  was 
under  no  equitable  obligation  to  protect  the  defendant 
by  an  immediate  foreclosure  when  he  made  his  request, 
because  of  this  condition,  the  obligation  surely  did 
arise  in  March,  1875,  when  the  fact  of  the  existence  of 
taxes  and  assessments  was  brought  to  their  attention. 
It  was  Mr.  Harding's  specific  instruction  to  insist  on 
prei)ayment  of  taxes  and  assessments,  as  a  condition 
precedent  to  discontinuance  of  foreclosure  proceedings. 
^^Itis  to  be  inferred  that  this  would  not  have  been 
departed  from  by  him  as  a  subordinate,  unless  by 
affirmative  and  particular  direction  from  superiors,  and 
for  some  particular  reason  and  with  a  definite  pur- 
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pose"  (Leslie  v.  Knickerbocker  Life  Ins.  Co.,  supra). 
Mr.  Harding  testifies  himself,  that  he  did  not  forget 
liis  instructions,  but  made  inquiry  under  them,  and 
received  special  instructions  to  waive  the  general  rule. 
For  this  instruction  he  must  have  gone  to  the  law 
department,  and  either  to  Mr.  William  G.  Davles 
himself  or  to  his  immediate  superior,  Judge  Palmer. 
This  brings  the  knowledge  that  the  contingency  men- 
tioned by  the  defendant  had  arisen,  not  only  to  the 
company,  but  with  moral  certainty  to  the  very  officer  of 
the  company  to  whom  defendant  had  applied.  Then, 
with  this  knowledge,  and  after  this  expression  of  his 
desire  on  the  part  of  the  defendant,  this  company  not 
only  neglects  to  sue  for  defendant's  protection,  but 
overrrides  its  own  general  instructions,  for  the  indul- 
gence of  a  stranger,  at  the  defendant's  expense.  The 
proof  is  clear  that  the  premises  were  at  this  time 
abundant  in  value  to  have  paid  the  bond  and  all  the 
tax  and  assessment  liens.  It  is  contrary  to  all  justicje 
und  equity  that  the  plaintiffs  now,  after  this  deprecia- 
tion in  value  has  occurred,  may  still  hold  the  defend- 
ant for  a  deficiency  arising  solely  from  this  late  depre- 
ciation (Johnson  v.  Corbett,  11  Paiges  265  ;  1  Story  Eq. 
S5§  325,  326). 

III.  The  transaction  between  the  company  and  Mr. 
Sage  constituted  an  agreement  jpot  to  foreclose  the 
mortgage  in  suit  for  an  appreciable  period  of  time,  and 
was  founded  on  a  valid  and  binding  consideration. 
There  was  a  total  of  $3,217.50  paid  by  Mr.  Sage  to  the 
plaintiffs  or  for  their  use,  for  which  they  had  against 
him  no  possible  claim  in  law  or  morals,  unless  it  was 
in  consideration  for  an  agreement  to  delay  foreclosui-e 
proceedings.  That  there  was  an  agreement  on  the  part 
of  the  company  is  abundantly  proved.  The  plaintiffs 
sent  the  mortgage  to  their  attorneys  to  be  foreclosed. 
Mr.  Sage  wanted  a  delay  in  these  proceedings.  He 
went  to  the  company -about  it  and  to  the  company's 
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attorneys,  having  some  conversation,  as  the  result  of 
which  he  paid  his  money,  and  the  mortgage  was 
returned  to  the  company  not  foreclosed,  and,  with 
their  consent,  proceedings  stayed  for  a  year.  In  Mr. 
Sage's  language  he  "paid  the  money  for  the  purpose 
of  getting  time."  If  the  company,  on  March  13, 
1875,  had  gone  right  on  with  their  foreclosure,  to  which 
Sage  as  second  mortgagee  was  a  necessary  party,  would 
not  this  payment  under  these  circumstances  have  been 
a  good  defense  and  have  justified  an  answer  on  his 
part  ?  A  parol  agreement  to  extend  time  of  payment 
of  a  sealed  instrument  is  valid  (Burt  v.  Saxton,  1  ITun, 
i351,  and  cases  cited).  This  is  applied  directly  to  a 
case  of  mortgage  foreclosure,  and  a  parol  agreement 
for  time  for  a  money  consideration  paid  by  a  person 
other  than  the  bondsman,  but  who  was  a  necessary 
party  defendant,  is  upheld  as  a  good  defense  to  an 
action  of  foreclosure  (Dodge  v.  Crandall,  30  iT.  T.  294 ; 
Hubbard  v.  Gurney,  64  Id.  457).  The  agreement  may 
be  implied  and  not  express,  and  will  discharge  the 
surety  (Beard  v.  Root,  4  Jfuriy  356  ;  41  Super.  CL  235  ; 
Dncker  t).  Rapp,  67  N.  Y.  464 ;  Place  t?.  Mcllvain,  38 
TirZ.  96).  It  is  not  necessary  that  a  definite  day  be  set 
to  which  time  is  extended  (Brooks  z?.  Wright,  13  Allen 
\Mass.'\  72).  But  even  if  a  definite  time  were  neces- 
sary, we  have  it  here,  for  Mr.  Sage  wanted  time  until 
his  counsel  could  perfect  certain  proceedings  then 
instituted.  ^^  Id  certum  est^  quod  certum  redder e 
potesV* 

IV.  The  action  of  the  company  in  regard  to  this 
mortgage,  from  the  time  of  its  maturity  in  June,  1870, 
has  been  so  utterly  in  disregard  of  the  bond  of  Davies 
that  it  is  evident  that  they  had  given  up  all  claim  against 
Mm  long  before  commencement  of  this  action  ;  and  the 
company  has  been  so  entirely  indifferent  to  his  rights 
and  interests  that  they  must,  in  equity,  be  decreed  to 
have  waived  all  claim  of  a  personal  nature.    Adding 
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this  to  the  fact  of  the  great  delay  in  this  action,  the  de- 
fendant claims  that  thie  case  comes  under  the  equities 
suggested  in  Black  River  Bank  v.  Page,  44  iT.  Y. 
4C3 ;  Barhydt  v.  Ellis,  45  Id.  107,  and  cases  cited  ; 
North  Am.  Fii*e  Ins.  Co.  v.  Mowatt,  2  Sandf.  Ch, 
108  (marginal). 

Turner  Lee  &  McClure,  attorneys,  and  Herbert  B. 
Turner^  of  counsel,  for  respondent,  urged : — I.  When 
Davies  conveyed  the  mortgaged  premises  to  Cudlip, 
and  Cudlip  accepted  the  deed,  in  which  it  was  recited 
that  he,  Cudlip,  assumed  and  agreed  to  pay  off  the 
mortgage  in  question  as  part  of  the  consideration  of 
the  conveyance,  the  relation  of  principal  and  surety 
was  created  between  them.  Davies  became  the  surety 
and  Cudlip  the  primary  debtor,  as  far  as  their  rela- 
tions to  each  other  were  concerned  ;  and,  if  Davies  had 
been  called  upon  to  pay  the  amount  due  on  his  bond* 
he  might  have  looked  to  Cudlip  to  idemnify  him 
(Blyer  v.  MunhoUand,  2  Sanclf.  Ch.  478). 

II.  But  the  above  proposition  simply  states  the  re- 
lations of  Davies  and  Cudlip  to  each  other.  As  far  as 
their  relations  to  the  plaintiff  are  concerned,  they 
remained  and  are  equally  bound.  Davies  is  bound, 
being  the  original  debtor.  The  plaintiff  might  have 
relinquished  its  lien  on  the  real  estate  and  sued  him  on 
his  bond.  It  preferred  to  pursue  the  ordinary  course — 
foreclose  the  mortgage,  sell  the  land,  and  enter  a  judg- 
ment  for  the  deficiency  against  him.  It  was  not  bound 
to  enter  such  judgment  against  him  or  any  other  party. 
Cudlip,  by  accepting  the  deed,  containing  an  agree- 
ment on  his  part  to  pay  the  mortgage,  beoame  liable  to 
the  plaintiff  to  do  so.  The  mortgagee  is  entitled  to 
claim  the  benefit  of  this  promise  made  to  its  original 
debtor,  by  virtue  of  the  doctrine  of  subrogation  in 
equity,  by  which  a  creditor  is  entitled  to  all  collateral 
securities  which  a  debtor  has  obtained,  to  enforce  the 
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primary  obligation  (Trotter  v.  Hughes,  12  iV.  T.  78 ; 
Rawson  v.  Copeland,  2  Sandf,  Ch.  257).  The  agree- 
ment between  Cadlip  and  Davies,  by  which  the 
former  assumed  to  pay  Davies'  debt  to  the  plaintiff,  is 
a  i)ersonal  contract  made  between  them  for  the  benefit 
of  the  plaintiff ;  and  the  plaintiff  might  have  main- 
tained a  personal  action  against  Cudlip  without  fore- 
closing the  mortgage,  or  joining  Davies  as  defendant. 
This  is  on  the  principle  that  where  a  person  makes  a 
contract  with  another  for  the  benefit  of  a  third  party, 
being  himself  bound,  the  third  party  may  enforce  its 
I)erformance  (Burr  v.  Beers,  24  N.  T.  178 ;  Lawrence 
V.  Fox,  20  Id.  268). 

III.  A  surety  will  not  be  discharged  unless,  1.  The 
creditor  is  guilty  of  an  act  of  omission,  notwithstand- 
ing the  request  of  the  surety,  and  the  surety  sustains 
damage  in  consequence ;  or,  2  The  creditor  makes 
some  agreement  without  the  consent  of  the  surety, 
which  changes  the  terms  of  the  original  contract.  (1) 
The  defendant  Davies,  in  order  to  claim  relief  from  his 
obligation  in  consequence  of  the  neglect  or  delay  of  the 
plaintiff  in  foreclosing  the  mortgage,  must  show  a  full 
and  explicit  notice  or  request  to  the  plaintiff  to  pro- 
ceed, without  delay;  and  improper  neglect,  on  the 
plaintiff's  part  to  do  so  ;  and  that  thereby  the  recovery 
of  the  debt  has  been  rendered  impossible  (Valentine 
V.  Parrington,  2  ^dw.  63;  Warner  v.  Beardsley,  8 
Wend.  194 ;  Hoffman  v.  Hurlburt,  13  Id.  377).  Or  he 
may  show  that  the  plaintiff's  means  of  recovery  have 
been  partially  impaired  only,  in  which  case  his  obli- 
gation is  impaired  only  to  the  extent  of  the  loss  (Bar- 
hydt  V.  Ellis,  45  iV.  7.  107).  The  rule  which  places  it 
in  the  power  of  a  surety  to  compel  the  creditor  to  col- 
lect the  debt,  by  demanding  that  it  be  done,  is  now  too 
firmly  settled  in  this  State  to  be  questioned.  But  the 
history  of  the  law  in  this  respect  shows  that  the  rule 
should  be  restricted  within  close  bounds,  for  it  was 
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adopted  against  the  opinion  of  some  eminent  judicial 
minds,  and  is  not  adopted  to  any  extent  in  other  States. 
The  more  general  rule  is  that  the  surety  must  himself 
take  measures,  by  bill  in  equity  or  otherwise,  to  free 
himself  from  his  obligation.  The  history  of  the  law  in 
this  State,  on  this  subject,  can  be  gleaned  from  the 
cases :  Pain  v.  Packard  (13  Johns.  174) ;  King  v.  Bald- 
win (2  Johns.  Ch.  554  ;  S.  C,  17  Johns.  384) ;  Herrick 
V.  Borst  {4  mil,  650).  This  doctrine  of  the  New  York 
courts  has  been  expressly  repudiated  in  other  States. 
In  Massachusetts,  in  the  case  of  Fryer  v.  Jennings  (4 
Pick.  382).  In  Maine,  in  the  cases  of  Leavitt  v.  Sav- 
age (16  Me.  72) ;  Freeman's  Bank  v.  Rollins  (13  Id. 
202) ;  Paige  v.  Webster  (15  Id.  249) ;  see  also,  Barker 
V.  Marshall  (16  VL  622) ;  Wardt?:  Vass  (7  Leigh,  135) ; 
Shaw  'D.  McParlane  (1  Ired.  216) ;  Johnson  v.  Planters' 
Bank  (4  S.  &  M.  165).  We  thus  see,  that  even  under 
the  most  lenient  and  indulgent  view  of  the  matter  which 
the  courts  have  ever  taken,  the  surety  must  explicitly 
.and  formally  request  the  creditor  to  sue  before  he  can 
be  discharged,  and  that  this  rule  of  law  is  confined  to 
this  State,  and  was  introduced  here  with  the  admis- 
sion that  it  was  a  "novel  and  alarming  doctrine,"  and 
in  opposition  to  the  expressed  opinion  of  some  of  our 
greatest  judges.  As  matter  of  fact,  Davies  made  no  such 
i*equest.  He  was  content  to  let  the  matter  remain  as  it 
was,  so  long  as  he  was  not  disturbed.  He  alleges  a  re- 
quest in  his  answer,  but  has  wholly  failed  to  prove  it. 
(2.)  The  defendant  Davies  alleges  in  his  answer,  that 
the  plaintiff  extended  the  time  for  the  payment  of  the 
mortgage.  No  evidence  of  any  such  extension  was 
even  offered  at  the  trial.  To  substantiate  such  a  de- 
fense, the  defendant  must  show  that  the  plaintiff  vol- 
untarily and  without  his  consent  placed  itself  in  such 
a  position  that  it  could  not  foreclose,  (a.)  To  sup- 
port any  such  extension  there  must  exist  some  new 
consideration  not  contemplated  in  the  original  obliga- 


MUTUAL  LIFE  INS.  CO.  tJ.  DAVIKS.  183 


Opinion  of  the  Court,  by  Van  Vobst,  J. 


tion.  No  mere  payment  made  on  account  of  the  mort- 
gage, can,  under  any  circumstances,  constitute  any 
such  consideration  (Pabodie  v.  King,  12  JoJms.  422 ; 
Hall  V,  Constant,  2  Hall^  205 ;  Draper  v.  Romeyn, 
18  Barb.  166;  McLemore  v.  Powell,  13  Wheat  564; 
Oxford  Bank  t>.  Lewis,  18  Piclc.  468  ;  Blackstone  Bank 
V.  Hill,  10  Id.  128 ;  Freeman's  Bank  v.  Rollins,  13 
fihepley,  203 ;  Central  Bank  t?.  Willard,  17  Pick.  160). 
It  clearly  follows  from  these  cases,  and  from  the  set- 
tled law  on  the  subject,  that  the  vital  element  of  any 
continuance  of  a  debt  which  will  discharge  a  surety 
must  be  its  postponement  for  some  specified  time 
within  which  no  payment  can  be  made  or  received, 
and  in  the  absence  of  this  element,  an  agreement  to 
defer,  which  is  not  binding,  and  a  postponement  in 
accordance  therewith,  or  partial  agreement,  or  the  pay- 
ment of  interest  in  advance,  or  even  the  concurrence  of 
these,  will  not  discharge  the  surety.  A  fortiori  there 
is  no  extension  in  the  present  case,  in  which  not  even 
a  single  one  of  these  circumstances  relied  on  as  a  valid 
defense  in  the  cases  above  cited,  occurs.  (6.)  Mere 
indulgence  granted  by  a  creditor  to  the  principal 
debtor,  however  long  continued,  and  whatever  the  con- 
sequences, will  not  operate  to  discharge  the  surety 
(Schroeppell  n.  Shaw,  34  N.  F.  446 ;  Thompson  t>.  Hall, 
45  Barb.  212 ;  Pollock  a.  Hoag,  4  E.  D.  Smith,  473 ; 
Dorlin  v.  Christie,  39  Barb.  610  ;  Albany  Dutch  Church 
T.  Vedder,  14  Wend.  166 ;  Hunt  v.  Bridgam,  2  Pick. 
C81 ;  2  Pars,  on  Contr.  24,  and  note,  where  the  cases 
are  collated  ;  People  r.  Jansen,  7  Johns.  336  ;  Wright 
r.  Simpson,  714,  734 ;  Trent  iNavigation  Co.  v.  Harley, 
10  East,  34 ;  Dawson  'G.  Lawes,  23  E.  L.  &  E.  374 ;  Hunt 
t?.  U.  S.,  2  Gall.  32,  34 ;  Oxford  Bank  v.  Lewis,  8  Pick. 
458 ;  Remsen  v.  Beekman,  25  N.  Y.  652,  667 ;  Sprague 
V.  Bank  of  Mt.  Pleasant,  10  Pet.  257). 

.  By  the  Coubt.— Van  Vorst,  J. — The  conveyance 
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of  the  land  by  the  defendant  Davies  to  Cndlip,  and  the 
agreement  by  the  latter  to  assume  and  pay  the  mort- 
gage, created  the  relation  of  principal  and  surety 
between  them.  The  effect  of  this  transaction  was,  in 
equity,  to  make  the  land  the  primary  fund  for  the 
payment  of  the  mortgage  debt,  and  to  place  Davies  in 
the  attitude  of  surety  only  thereafter  (Johnson  v.  Zink, 
61  iV:  Y.  333  ;  Jumel  v.  Jumel,  7  Paige^  694). 

The  subsequent  conveyance  from  Cudlip  to  Adri- 
ance,  although  the  latter  also  assumed  the  payment  of 
the  mortgage,  did  not  aifect  Davies'  relation  as  surety. 
It  gave  him  the  additional  advantage  of  the  agreement 
of  Adriance.  This  being  the  relation  between  Davies 
and  the  grantees  of  the  premises,  of  which  plaintiflf  had 
notice,  although  Davies  still  remained  liable  on  the 
bond  accompanying  the  mortgage,  yet  the  plaintiff 
was  bound  in  its  dealings  with  the  grantees  and  others, 
in  regard  to  the  mortgage  debt,  to  do  nothing  to  the 
injury  of  Davies  as  surety. 

A  surety  has  a  right  to  request  the  creditor  to  pro- 
ceed without  delay  in  the  collection  of  the  debt,  and  if 
the  creditor,  notwithstanding  such  request,  neglects  to 
proceed,  and  the  recovery  of  the  debt  thereafter  has 
become  by  such  delay  impossible,  the  surety  would  be 
discharged,  or  should  it  appear  that  the  creditor's 
means  of  recovery  have  been,  by  delay  after  such  re- 
quest, only  partially  impaired,  then  his  obligation 
against  the  surety  is  impaired  to  the  extent  of  the  losi 
only  (Paine  v.  Packard,  13  Johns.  174 ;  King  v.  Bald- 
win, 2  Johns.  Ch.  554  ;  S.  C,  17  Johns.  384  ;  AVarren  v. 
Beardsley,  8  Wend.  194 ;  Herrick  v.  Borst,  4  Hilly 
660 ;  Colgrove  v.  Tallman,  67  N.  Y.  96).  The  reason 
for  this  conclusion  being  that  the  creditor  is  under 
an  "equitable  obligation"  to  obtain  payment  from 
the  principal  debtor,  and  the  surety  can  by  a 
"full  and  explicit  request"  compel  the  creditor  to 
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proceed  to  recover  the  debt,  and  his  refusal  to  do  so 
will  exonerate  the  surety  (King  v,  Baldwin,  supra). 

The  learned  judge  before  whom  the  trial  was  had 
was  requested  by  the  defendant's  counsel  to  find  in  sub- 
stance as  facts,  that  in  November  or  December,  1874, 
the  defendant  Davies,  at  the  plaintiffs  oflBces,  informed 
William  G.  Davies  (who  was  attached  to  the  law  de- 
I)artment  of  the  plaintiffs  business)  that  he  was  anxious 
about  the  value  of  the  security,  and  desired  to  have 
the  mortgage  foreclosed,  if  any  taxes  or  assessments 
upon  the  premises  were  unpaid ;  that  thereupon  Wil- 
liam G.  Davies  made  an  examination  of  the  books  and 
jjapers  of  the  company,  and  assured  the  defendant 
that  there  were  no  taxes  or  assessments  unpaid,  or  in- 
terest in  arrear  ;  that  defendant  informed  William  G. 
Davies  that  if  any  taxes  or  assessments  should  be  un- 
paid and  in  arrear,  he  wished  the  mortgage  forthwith 
foreclosed  for  his  protection,  which  William  G.  Davies, 
thereupon,  and  at  several  times  thereafter,  assured  him 
should  be  done. 

The  learned  judge  declined  to  find  these  facts,  and 
the  defendant  excepted. 

We  have  examined  the  case  to  ascertain  whether 
the  judge  before  whom  the  witnesses  were  examined 
was  justified  in  refusing  to  find  the  facts  he  was  re- 
quested. 

Prom  such  examination,  we  cannot  conclude  that 
the  judge  was  in  error  in  declining  to  find  any  portion 
of  what  was  requested  of  him  which  is  material  to  the 
just  disposition  of  the  case.  And  the  case  in  that 
resi)ect  may  well  rest  upon  his  decision.  William  G. 
Davies,  who  is  a  nephew  of  the  defendant,  and  who 
was  frequently  consulted  by  him,  in  the  plaintiffs 
offices,  and  elsewhere,  in  respect  to  his  mortgages,  has 
testified,  that  he  could  not  have  informed  the  defend- 
ant that  there  was  nothing  against  the  propertj^,  when 
interest  was  unpaid,  the  December  interest  being  in 
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arrear,  and  that  the  entries  of  payment  of  interest  were 
promptly  made  in  the  books ;  that  the  company's 
books  did  not  at  that  time  show  what  taxes  or  assess- 
ments were  against  the  property  ;  that  he  had  not  the 
information  to  give  upon  that  subject ;  that  he  might 
have  said  that  they  knew  of  none ;  that  he  did  not 
understand  the  defendant  to  direct  or  request  that  the 
mortgage  should  be  foreclosed  ;  that  he  very  probably 
made  a  remark  that  he  wanted  it  done  if  taxes  and 
assessments  accumulated. 

Conceding  that  the  plaintiff  requested  that  the 
)iiortgage  should  be  foreclosed,  if  taxes  and  assess- 
ments accumulated,  and  should  be  in  arrear,  does  that 
amount  to  a  ^^full  and  explicit  ^^  request  to  the  plain- 
tiff, to  foreclose  the  mortgage  ? 

The  request,  it  must  be  observed,  was  made  of  a 
l^erson,  who,  under  the  evidence,  had  no  duty  in  his 
relations  to  the  plaintiff  in  that  direction. 

The  president  and  finance  committee  of  the  plaintiff 
were  the  persons  who  had  the  control  of  such  matters  ; 
they  directed  the  foreclosure  of  the  company's  mort- 
gages. The  person  of  whom  the  request  was  made  wa^ 
neither  president  nor  member  of  that  committee.  He 
had  no  authority  to  direct  or  order  the  foreclosure  of  a 
mortgage. 

When  a  request  of  this  nature  is  to  be  made  of  a 
corpomtion,  to  be  effective,  it  should  be  formally  made, 
and  communicated  to  one  charged  with  the  sul)ject. 

This  is  the  more  important,  as  a  disregard  of  tlie 
request  is  followed  by  a  release  of  a  security.  In  large 
corporations,  there  must  needs  be  a  systematic  distri- 
bution of  duties  among  numerous  officers  and  agents. 
And  persons  seeking  to  charge  a  corporation  with 
notice  to,  or  with  acts  or  omissions  of  its  agents,  must 
see  to  it  that  the  notice  is  communicated  to,  or  that 
the  act  or  omission  x>roceeds  from  a  person  charged 
with  a  duty  in  the  premises.     By  way  of  illustration, 
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a  communication  made  to  the  discount  clerk  of  a  bank 
with  respect  to  matters  clearly  not  under  his  control, 
but  within  the  specific  duty  of  the  notary,  paying  or 
i-eceiving  clerk,  could  not  well  be  considered  a  good 
notice  to  the  bank,  by  which  it  would  be  absolutely 
bound. 

When  a  corporation  is  engaged  in  making  invest- 
ments of  money,  the  duty  of  calling  in  loans  is  quite 
as  important  as  that  of  making  them.  The  decision 
in  each  instance  must  rest  in  responsible  hands.  The 
plaintiffs  intrusted  this  duty  to  its  chief  oflScer  and 
principal  committee,  with  whom  the  defendant,  who 
was  not  a  stranger  to  the  plaintiff's  offices,  should 
have  formally  communicated,  and  especially  so,  as  his 
request  to  foreclose  was  conditional,  accompanied  with 
the  added  service,  care  and  judgment,  with  respect  to 
taxes  and  assessments. 

But  again :  the  defendant  could  not,  through  a  notice 
to  or  request  of  William  G.  Davies,  cast  upon  the 
plaintiff  the  duty  of  watching  taxes  and  assessments, 
so  as  to  guard  a^inst  their  accumulation. 

That  was  a  matter  about  which  the  defendant  might 
himself  have  inquired,  as  his  interest  prompted,  at  the 
proper  municipal  oflSces  where  reliable  records  are 
kept. 

The  evidence  shows  that  the  books  of  the  company 
did  not,  at  that  time,  disclose  what  taxes  and  assess- 
ments were  returned  against  the  property,  and  that 
the  plaintiff  had  in  fact  no  information  to  give  upon 
that  subject,  and  could  only  obtain  it  by  an  inquiry  at 
offices  equally  open  to  the  defendant. 

The  person  in  the  plaintiff's  employment  with 
whom  the  defendant  communicated,  according  to  his 
testimony,  was  not  assigned  to  any  duty  of  the  nature 
of  the  one  sought  to  be  imposed  by  the  defendant. 

He  was  the  assistant  to  the  solicitor  of  the  com- 
pany in  its  law  department.    This  department  exam- 
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iaed  vouchers,  the  surrender  of  death  claims,  and  had 
the  supervision  of  all  litigated  business  and  general 
direction  of  it.  He  had  no  right,  as  assistant  to  the 
solicitor,  to  order  the  foreclosure  of  a  mortgage  for 
non-payment  of  taxes. 

Had  William  G.  Davies,  therefore,  chosen  fco  act  in 
the  direction  requested,  it  must  have  been  for  the  de- 
fendant, and  in  his  interest,  and  for  his  omission,  if 
any,  the  plaintiflE  is  not  liable. 

But  it  is  urged  by  the  learned  counsel  for  the  de- 
fendant, that  the  plaintiff  extended  for  a  time  the 
payment  of  the  mortgage,  at  the  request  of  Mr.  Sage, 
the  owner  of  a  subsequent  incumbrance.  It  appears 
that  the  plaintiff,  in  January,  1875,  was  about  to  fore- 
close the  mortgage,  and  had  placed  the  same  in  the 
hands  of  its  attorneys  for  that  purpose. 

At  this  stage  Mr.  Sage  came  forward  and  paid  the 
interest  in  arrear,  and  the  expenses  of  the  preliminary 
proceedings,  and  the  mortgage  was  returned  by  the 
attorneys  to  the  company.  Mr.  Sage,  in  August  fol- 
lowing, paid  another  installment  of  interest  on  the 
mortgage. 

He  testified  that  he  was  desirous  of  getting  an 
opportunity  to  investigate  the  value  of  the  property, 
and  to  that  end  made  those  payments.  It  is  not  shown 
that  any  agreement  was  made  to  extend  the  payment 
of  the  mortgage  for  a  day. 

The  plaintiff  simply  forbore  the  collection  of  the 
debt  which  was  due.  However  such  forbearance  of 
the  creditor  may  prejudice  the  surety,  it  will  not  of 
itself  have  the  effect  to  discharge  him. 

A  naked  promise  to  forbear,  if  one  was  made,  would 
work  no  change  in  the  antecedent  relations  of  the 
parties. 

The  distinction  between  an  agreement  to  give  time, 
and  time  given  irrespective  of  an  agreement  is  im> 
portant. 
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A  creditor  may  refrain  from  taking  proceedings,  or 
abandon  those  he  has  commenced,  provided  he  releases 
no  lien,  without  discharging  a  surety  (2  Am.  Leading 
Cdses  [Hare  &  Wallace]  notes  to  Pain  v.  Packard,  and 
King  V.  Baldwin,  pp.  390,  394). 

There  is  nothing  to  show  that  the  plaintiff  was 
restrained  by  any  agreement,  for  any  length  of  time, 
from  collecting  the  mortgage,  and  the  defendant  could, 
notwithstanding  the  payment  of  the  interest  in  arrear 
by  Sage,  have  at  any  moment  paid  the  debt,  and  have 
been  subrogated  to  the  plain ttflPs  rights  and  remedies 
under  the  mortgage  (Calvo  v.  Davies,  in  the  court  of 
appeals,  per  Andrews,  J.). 

The  manuscript  opinion  in  that  case  has  been  handed 
up  with  the  papers. 

This  opinion  fully  recognizes  the  position  and  rights 
of  the  defendant  Davies  as  surety,  upon  the  facts  ap- 
pearing as  above  stated. 

The  judgment  for  a  deficiency  in  this  case  is  doubt- 
less owing,  in  a  large  degree,  to  the  accumulated  taxes 
and  assessments  upon  the  premises,  which  were,  by  the 
judgment  of  the  special  term,  directed  to  be  paid  out  of 
the  moneys  arising  on  the  sale  of  the  land. 

Some  of  these  assessments  accrued  as  early  as  the 
year  1872,  and  a  considerable  portion  of  the  whole  was 
a  matter  of  record  in  the  proper  city  offices  in  Decem- 
ber, 1874,  when  the  defendant  had  the  interview  with 
the  assistant  solicitor  in  the  office  of  the  company. 

However  unfortunate  the  result  may  prove  to  the 
defendant,  we  cannot  think  that  the  case  would  justify 
this  court  in  casting  upon  the  plaintiff  the  burden  of 
jMiying  these  liens. 

If  the  plaintiff  was  at  all  at  fault  in  allowing  them 
to  accumulate  through  its  forbearance  to  foreclose 
when  the  assessments  first  api)eared,  the  defendant  is 
not  wholly  free  from  responsibility.  If  the  existence 
of  these  liens  depreciated  the  security  of  the  mortgage. 
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and  furnished  a  reason  for  its  foreclosure,  the  defend- 
ant, whose  pecuniary  interest  in  the  matter  was  large, 
could  have  readily  acquired  a  knowledge  of  them,  and 
by  a  seasonable  and  explicit  request  to  the  plaintiff, 
could  have  secured  himself  against  any  loss  whatever. 

We  fail  to  discover  any  error  in  the  proceedings  on 
the  trial  or  in  the  judgment. 

Judgment  aflarmed  with  costs. 

Sedgwick  and  Speib,  JJ.,  concurred. 


BENJAMIN  DIETZ,  Plaintiff  and  Appellant,  v. 
JOHN  T.  FARISH,  Defendant  and  Respond- 
ent. 

HEAD-NOTE 

TO 

GENERAL   TERM  DECISION. 
L  Evidence, 

1.   DeLIVEBT  of   instruments   so    as   to   ICAKS    THEM    BFFECTrVB 
BETWEEN  THE   PARTIES. 

(a)  Conducive  evidence  of — what  is  not, 

1.  Possession  of  an  instrument  under  seal,  is  not. 

2.  Certificate  of  commissioner  of  deeds  or  notary  public  of 
proof  of  execution  and  delivery  by  subscribing  witness  is 
not. 

8.  Conjunction  of  possession  and  certificate  is  not. 
(a)  Rebutting. — Tlie  inference  of  delivery  arising  from 
such  possession,  or  certificate,  or  both,  may  be  rebutted. 
1.  Example. — A  contract  for  the  sale  and  purchase  of 
land  was  drawn  out  in  duplicate,  and  the  vendee,  hav- 
ing signed  both  parts,  handed  them  to  the  vendor  for 
his  signature,  who,  after  having  signed  them,  handed 
them  to  one  P.,  to  be  signed  by  him  as  subscribing 
witness.    P.  signed  both  as  a  witness.     While  the 
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papers  lay  on  the  table  before  P.  it  was  suggested 
that  before  any  further  steps  be  taken  towards  the 
consummation  of  the  contract,  the  proposed  contract 
should  be  laid  before  A.,  the  vendee's  counsel,  for  his 
examination  and  approval.  The  suggestion  was 
adopted  and  approved  by  the  vendor.  P.  handed 
the  duplicate  forms  of  the  proposed  contract  to  the 
vendee  ;  the  vendor  and  vendee  went  together  to  A.'s 
office.  A.  not  being  in,  the  vendee  handed  the  two 
forms  and  his  check  for  $3,000,  to  an  attachee  of  the 
office,  stating  they  were  to  be  delivered  to  A.,  for  his 
examin.ition,  and  were  not  to  be  delivered  to  the  ven- 
dor, unless  A.  on  such  examination  approved  of  the 
contract.  At  this  time  a  receipt  for  $2,000,  by  the 
terms  of  the  proposed  contract  to  be  paid  on  its  exe- 
cution, which  had  been  indorsed  on  one  of  the  forms, 
was  by  mutual  consent  erased.  The  vendee  then  left. 
Shortly  after,  the  vendor,  being  about  to  leave,  asked 
the  sQid  attachee  for  one  of  the  forms,  saying  it  be- 
longed to  him;  the  attachee  objected.  The  vendor 
insisted,  saying  it  -was,  or  would  be,  all  right,  and  lie 
did  take  it,  and  went  away.  Some  time  after,  a  com- 
missioner of  deeds  called  at  P.^s  house  with  the  form 
thus  taken,  and  took  the  proof  of  P.,  as  to  its  execu- 
tion and  delivery,  and  indorsed  thereon  his  certificate 
of  such  proof.  P.  at  this  time  had  no  knowledge 
either  that  the  proposed  contract  had  not  been  con- 
summated, or  that  the  duplicate  writing  embodying 
the  same  had  not  been  duly  delivered,  or  that  any 
controversy  touching  the  same  had  arisen.  The  con- 
tract was  never  approved  of  by  A. 

HELD, 

710  delivery, 

HEAD-NOTE 

TO 

SPECIAL  TERM  DECISION 

(5)  WHAT  WILL  NOT  AMOUNT  TO  SUCH  DELIVERY. 
1.  Gbneral  principles. 
(a)  Grantee's  poMesaian  wiU  not^  where  such  possession  was 
obtained  through  a  delivery  by  the  grantor,  with  the 
intent  that  the  grantee  should  not  take  it  as  the  deed  of 
the  grantor,  nor  receive  it  as  grantee,  but  as  the  agent 
of  the  grantor  for  a  special  purpose. 
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(c)  WHAT  Wn.L  AMOUNT  TO  SUCH  DELIVERY. 
(1)  General  principles. 

(a)  Granleeh  possession  will,  when  such  possession  was  ob- 
tained through  a  delivery  by  the  grantor,  with  the  intent 
that  the  grantee  should  take  it  as  the  deed  of  the  grantor, 
and  receive  it  as  grantee,  aUhovgh  there  are  conditions 
aJUached  to  the  delivery, 

(b)  Orantor^s  possession, — Although  he  retains  the  custody, 
yet,  if  the  usual  formalities  of  execution  take  place,  and 
the  instrument  under  seal  is  to  all  appearances  consum- 
mated without  any  condition  or  qualification  annexed, 
and  the  acts  of  the  parties  clearly  evince  tlieir  intention 

I  to  bo  bound  without  a  formal  delivery,  it  is  a  complete 

and  valid  deed. 
n.  Heal  property, 
!  1.  Marketable  title,  what  is  kot.* 

(a)  Location, — Where  there  is  conflict  of  opinion  among  competent 
I  men  as  to  whether  the  wliole  of  the  premises  contracted  to  be 

sold  fall  within  the  description  of  the  conveyances  through 
which  the  vendor  claims  to  derive  title  thereto,  the  title  is  not 
marketcible, 
1.  Application  of  principlk.* 
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5Gth  street. 
Plaintiff  has  not  a  marketable  title  to  this  strip. 

Before  Speir,  Van  Vorst,  and  Sanford,  JJ. 

Bedded  November  4,  1878. 

This  is  an  appeal  from  the  judgment  of  the  special 
term  of  this  court  entered  on  July  17,  1877. 

The  action  was  brought  to  compel  the  specific  per- 
formance of  an  alleged  contract  for  the  purchase  and 
sale  of  a  house  and  lot  on  the  northwest  comer  of 

♦  Note. — These  propositions  of  the  court  below  were  approTcd  of 
by  Jadge  Van  Vobst  ;  but  do  not  appear  to  have  been  passed  on  by 
the  general  term. 
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Madison  avenue  and  Fifty-sixth  street.      The   com- 
plaint was  dismissed  upon  the  merits. 

The  court  below  made  the  following  findings  of  fact 
and  law. 

"  I.  That  a  few  days  prior  to  April  26,  1875,  the 
plaintiff  and  defendant  commenced  a  negotiation  for 
the  purchase  and  sale  of  the  premises  described  in 
the  complaint,  and  that  they  met  at  the  office  of  the 
defendant,  in  William  street,  in  the  city  of  New  York, 
for  the  purpose  of  continuing  the  negotiation.  Mr. 
George  W.  Pell  attended  as  the  friend  and  adviser  of 
the  defendant,  who  was  and  is  somewhat  deaf.  There 
was  also  present  Mr.  Alexander  R.  Robertson,  the  de- 
fendant's nephew.  The  price  was  finally  agreed  upon 
at  fifty-eight  thousand  dollars — two  thousand  dol- 
lars of  which  were  to  be  paid  down,  before  the  pass- 
ing of  title,  on  the  consummation  and  delivery  of  the 
contract,  which  was  to  be  in  writing,  and  to  be  executed 
and  delivered  in  duplicate.  The  plaintiff  had  brought 
to  the  office  two  printed  forms  of  the  proposed  contract, 
and  had  himself  written  in  each  a  description  of  the 
premises  in  question,  but  nothing  more.  The  terms 
above  mentioned  having  been  settled,  the  two  forms 
were  passed  to  Mr.  Pell  by  the  plaintiff,  who  thereupon 
filled  up  the  remaining  blanks  in  the  contracts  with  the 
terms  of  the  proposed  sale.  The  plaintiff  then  signed 
each  form,  and  handed  both  to  the  defendant  for  his 
signature.  The  defendant  signed  each  form,  and  there- 
upon handed  both  to  Mr.  Pell  to  be  signed  by  him  as 
a  witness  to  the  signature  of  the  parties.  Mr.  Pell 
having  signed  each  as  a  witness,  and  while  both  lay 
before  him  in  his  possession,  it  was  suggested  by  the 
defendant  or  by  Mr.  Pell  (and  the  suggestion  adopted 
and  approved  by  the  plaintiff),  in  substance  that  before 
any  further  steps  were  taken  towards  the  consumma- 
tion of  the  contract,  the  proposed  contract  should  be 
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laid  before  Mr.  Humphrey  S.  Anderson,  the  defend- 
ant's counsel,  for  his  examination  and  approval;  Mr. 
Anderson  then  and  now  being  a  member  of  the  law 
lirm  of  Messrs.  Shipman,  Barlow,  Larocque  &  McPar- 
land,  of  the  city  of  New  York. 

'*  The  plaintiff  had  recently  purchased  the  premises 
at  a  foreclosure  sale.  The  title  of  the  premises  had  not 
been  examined  by  or  on  behalf  of  defendant,  nor  was 
the  defendant  then  in  possession  of  any  papers  or 
documents  relating  to  this  property,  or  the  title  there- 
to, except  the  proposed  forms  of  contract.  The  plain- 
tiflE  and  the  defendant  were  strangers  to  each  other, 
having  only  recently  met  in  connection  with  this  nego- 
tiation. The  suggestion  to  lay  the  proposed  contract 
before  Mr.  Anderson  having  been  assented  to,  and  the 
defendant  having  taken  from  his  check-book  a  blank 
check  in  order  to  be  prepared  to  pay  the  stipulated 
$2,000  down  in  the  event  of  Mr.  Anderson's  approval, 
the  four  persons  above  mentioned  left  the  defendant's 
office,  Mr.  Pell  parting  from  the  other  three  as  they 
reached  the  street,  and  the  plaintiff,  the  defendant  and 
Mr.  Robertson  going  to  the  office  of  Mr.  Anderson,  3a 
William  street,  in  the  city  of  New  York.  Befoi-e 
separating  from  the  others  as  above  stated,  Mr.  Pell,  in 
whose  possession  the  duplicate  forms  of  the  proposed 
contract  had  up  to  that  time  remained,  handed  both 
to  the  defendant,  who  took  possession  thereof.  On 
reaching  Mr.  Anderson's  office,  the  parties  learned  that 
Mr.  Anderson  was  not  in,  but  was  expected  soon  to 
return.  They  were  invited  into  Mr.  Anderson's  office, 
where  all  three  of  them  remained  for  some  little  time 
waiting  for  Mr.  Anderson's  return.  The  defendant, 
having  occasion  to  leave,  expressed  his  intention  not  to 
wait  any  longer.  Thereupon  Mr.  James  R.  Collins, 
the  cashier  and  book-keeper  of  the  said  firm  of  Messrs. 
Shipman,  Barlow,  Larocque  &  MacFarland,  having  been 
called  in,  the  defendant  handed  to  him  the  said  two 
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I^roposed  forms,  and  a  check  for  $2,000,  drawn  by  the 
defendant,  and  payable  to  the  order  of  Messrs.  Ship- 
man,  Barlow,  Larocqne  &  MacFarland,  saying  to  him 
that  the  same  were  to  be  delivered  to  Mr.  Anderson  for 
examination  on  his  return,  and  were  not  to  be  delivered 
to  the  plaintiflf,  unless  Mr.  Anderson  on  such  examina- 
tion approved  the  contract.  Thereupon,  with  the 
consent  of  the  plaintiff  and  defendant,  Mr.  Collins 
erased  or  obliterated  from  one  of  the  forms  a  receipt 
for  $2,000,  which  had  been  written  thereon  and  signed 
by  the  plaintiff.  The  defendant  then  went  away,  leav- 
ing plaintiff,  Mr.  Robertson  and  Mr.  Collins  in  Mr. 
Anderson' s  office.  Shortly  thereafter,  the  plaintiff  ex- 
pressed his  intention  to  leave,  and  asked  Mr.  Collins 
for  one  of  these  forms,  saying  that  it  belonged  to  him. 
Mr.  Collins  objected  to  delivering  either  of  them  to  the 
plaintiff,  and  called  the  plaintiff's  attention  to  the  par- 
pose  for  which  they  had  been  left  with  him  by  the 
defendant.  The  plaintiff,  however,  insisted  upon  tak- 
ing one,  that  he  said  belonged  to  him,  saying  in  sub- 
stance that  it  was,  or  would  be,  all  right,  and  he  did 
take  it.  and  then  also  went  away.  The  form  so  taken 
by  the  plaintiff  is  the  one  on  which  this  action  is 
brought. 

"II.  Some  time  afterwards  the  paper  so  taken  by  the 
plaintiff  aforesaid  was  presented  to  Mr.  Pell,  the  sub- 
scribing witness  thereon,  for  acknowledgment.  The  com- 
missioner before  whom  the  acknowledgment  was  made 
called  at  the  house  of  Mr.  Pell,  in  the  city  of  New  York, 
in  the  evening,  presented  the  paper  to  him  and  received 
the  acknowledgment.  Mr.  Pell,  at  the  time  of  making 
this  acknowledgment,  had  no  knowledge  that  the  pro- 
posed contract  had  not  been  consummated ;  that  the 
duplicate  writings  embodying  the  same  had  not  been 
duly  delivered,  nor  had  he  any  knowledge  that  any 
controversy  touching  the  matter  had  arisen. 

'^in.  That  the  said  contract  for  the  purchase  and 
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sale  of  the  premises  in  question  was  never  concluded 
between  the  plaintiff  and  defendant;  that  the  same 
was  never  approved  by  Mr.  Humphrey  S.  Anderson, 
the  defendant's  counsel,  but  on  the  contrary  was  dis- 
approved of  by  him,  and  that  the  $2,000  were  never 
paid  over  to  the  plaintiff. 

*aV.  On  the  15th  of  May,  the  plaintiff  called  at 
Mr.  Anderson's  oflSce  and  tendered  to  Mr.  Anderson  a 
deed  of  the  premises  in  question,  demanding  at  the 
same  time  the  consideration  money,  viz. :  $58,000.  Mr. 
Anderson  declined  to  receive  the  deed  and  pay  the 
money  demanded,  on  the  ground  that  there  was  no 
existing  contract  between  the  plaintiff  for  the  purchase 
and  sale  of  the  premises,  and  also  on  the  ground  that 
the  plaintiff's  title  to  the  premises  was  defective. 

"  V.  That  the  premises  in  question,  as  well  as  the 
premises  for  a  considerable  distance  on  each  side  of  the 
premises  in  question,  were  originally  a  i)art  of  the 
common  lands  belonging  to  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York. 

^'That  in  1796  a  map  of  said  common  lands  was 
made  and  the  said  lands  were  laid  out  in  lots  thereon, 
by  Casimir  Th.  Goerck. 

^'  That  a  strip  of  at  least  eight  feet  in  width,  of  the 
premises  in  question,  and  extending  the  whole  length 
thereof,  is  included  in  lot  77  of  said  common  lands  as 
laid  out  on  said  Goerck  map. 

**  That  by  the  map  on  file  in  the  office  of  the  comp- 
troller, and  known  as  Fifty-sixth  street  Opening,  Benefit 
and  Damage  Map,  confirmed  by  the  supreme  court,  De- 
cember, 1837,  said  strip  of  eight  feet  in  width  of  the 
premises  in  question  is  laid  down  as  the  property  of 
John  Mason.  Said  strip  of  eight  feet  in  width  of  the 
premises,  being  the  first  eight  feet  north  of  the  north- 
erly line  of  Fifty-sixth  street  as  laid  out  and  at  present 
existing,  belonged  to  lot  77  of  said  common  lands  ;  also 
according  to  the  following  public  and  authentic  maps 


DIETZ  V.  PARISH.  197 


Statement  of  the  Case. 


accepted  and  acted  upou  by  conveyancers  generally, 
made  at  the  instance  of  the  said  city  and  on  file  in  the 
office  of  the  comptroller  and  the  street  commissioner 
of  said  city,  to  wit,  map  of  *  The  Adjustment  of  the 
Boundary  Lines  of  the  Common  Lands '  on  file  in  the 
said  comptroller' s  office ;  map  of  'the  '  New  York  com  - 
mon  lands  as  surveyed  and  laid  out  into  lots  in  the 
year  1796,  by  Casimir  Th.  Goerck,  showing  the  same 
as  affected  by  the  avenues  and  streets  laid  out  by  the 
commissioners  appointed  by  the  legislature,  resur- 
veyed  in  the  year  1822,  by  order  of  the  corporation  of 
New  York,  Isaac  Ludlam,  City  Surveyor,'  and  'Ran- 
deFs  map.  No.  8,  between  Thh'd  and  Sixth  avenues,' 
No.  30,  both  of  which  last  mentioned  maps  are  on  file 
in  the  office  of  the  said  street  commissioner. 

"  That  by  deed  dated  the  first  day  of  November,  A. 
D.  1823,  and  recorded  in  the  office  of  the  register  of 
the  city  and  county  of  New  York,  in  liber  172  con- 
veyances, page  234,  on  the  12th  day  of  November, 
1823,  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  conveyed  said  lot  77  to  one  John 
Mason. 

"That  the  plaintiff  claims  to  have  derived  title  to 
the  premises  in  question  from  the  mayor,  aldermen 
and  comnionalty  of  the  city  of  New  York,  as  being 
part  of  lot  80  of  said  common  lands,  through  a  deed 
of  conveyance  thereof,  by  the  said  mayor,  aldermen 
and  commonalty  to  one  Kemp. 

"That  no  eviden  e  was  offered  on  the  trial  of  any 
deed  of  conveyance  of  said  lot  77,  or  of  any  part 
thereof,  by  said  mayor,  &c.,  to  any  other  person  than 
to  said  John  Mason,  and  no  evidence  was  offered  by 
the  plaintiff  of  any  title  to  the  premises  or  any  part 
thereof  derived  by  him  or  his  grantors  from  said  John 
Mason,  or  from  any  one  claiming  title  to  said  premises 
through  him  or  through  his  heirs  or  assigns. 

"  The  plaintiff,  however,  showed  that  Otto  Sackers- 
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dorf,  a  civil  engineer  and  sunreyor  of  the  city,  made 
an  actual  survey  for  the  purpose  of  determining  the 
location  of  plaintiffs  premises,  not  only  with  refer- 
ence to  the  location  of  lots  77  and  80  as  shown  on 
gome  of  the  maps  above  referred  to,  but  also  with 
reference  to  existing  street  lines  ;  that  in  making  said 
survey,  the  said  Sackersdorf  started  from  a  point  on 
Forty -second  street,  which  is  conceded  to  be  correct ; 
and  that  upon  such  survey  said  Sackersdorf  found  that 
with  reference  to  existing  street  lines,  the  southerly  line 
of  lot  80  of  the  said  common  lands  runs  south  of  the 
northerly  line  of  Fifty-sixth  street,  as  laid  out  and 
existing,  and  that  the  whole  of  plaintiffs  premises  are 
included  in  and  covered  by  lot  80. 

"In  consequence  of  the  conflict  of  opinion  thus 
shown  to  exist  among  competent  men  as  to  location, 
the  plaintiff,  as  the  case  stands,  neither  at  the  time  of 
the  alleged  contract  between  himself  and  defendant, 
(but  which  contract  I  find  not  to  have  been  concluded) 
nor  at  any  subsequent  time,  had,  nor  has  he  now  a 
marketable  title  to  the  premises  described  in  the  com- 
plaint. 

"  Upon  the  foregoing  facts  I  find  as  conclusions  of 
law : 

"That  the  defendant  is  entitled  to  judgment  dis* 
missing  plaintiffs  complaint  upon  the  merits  thereof 
with  costs,  &c. 

"  I  therefore  decide  and  direct  that  the  defendant 
have  judgment  against  the  plaintiff  for  the  dismissal  of 
the  complaint  upon  the  merits  thereof,  and  for  his 
costs  and  disbursements  in  this  action." 

Upon  the  findings,  judgment  was  entered  dismiss- 
ing the  complaint  upon  the  merits. 

From  this  judgment  plaintiff  appeals. 

In  the  court  below  the  following  opinion  was  de- 
livered. 
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"Freedman,  J. — This  is  an  action  to  compel  the 
specific  performance  of  a  contract  for  the  sale  and  pur- 
chase of  real  estate. 

"The  defense  is  twofold:  first,  that  the  contract 
was  never  concluded,  so  as  to  be  binding  npon  the 
parties  ;  and,  secondly,  if  it  was,  that  a  defect  existed 
in  plain tifiPs  title. 

"U]X)n  these  issues  evidence  was  introduced  by 
both  sides,  and  upon  such  evidence  several  interesting 
questions  of  fact  and  of  law  arise. 

"  As  to  the  facts  I  shall  only  say,  that  upon  a  pro- 
I)er  application  of  the  rules  which  govern  in  the  con- 
sideration of  testimony,  the  evidence  preponderates  so 
largely  in  favor  of  the  defendant,  that  he  is  entitled  to 
Lave  his  version  concerning  the  transactions  constitut- 


ing, as  plaintiff  claims)  an  execution  and  delivery  of 
the  contract  adopted  as  the  true  one.  So  far  as  neces- 
sary, the  facts  thus  established  will  be  referred  to  here- 
after. 

"  As  to  the  law,  the  learned  counsel  for  the  plain- 
tiff  strenuously  insisted  that  in  every  aspect  which  may 
be  taken  of  the  case,  there  was  in  law  a  perfect  execu- 
tion  and  delivery  of  it,  and  that  such  execution  and 
delivery  could  not  be  varied  by  proof  of  annexation  of 
conditions. 

**  This  claim,  in  view  of  the  facts  as  actually  deter- 
mined, is  a  bold  and  startling  one,  and  in  consequence 
thereof,  I  felt  induced  to  make,  and  did  make,  before 
coming  to  a  conclusion  thereon,  a  careful  examination 
of  the  principles  of  law  which  govern  in  the  matter  of 
the  execution  and  delivery  of  contracts.  The  conclu- 
sions at  which  I  arrived  after  such,  examination,  may 
be  stated  to  be  as  follows : 

^^A  contract  or  agreement  is  the  union  of  two  or 
more  minds  in  a  thing  done  or  to  be  done.  In  the  lan- 
guage of  some  of  the  old  writers,  it  is  called  *  a  coup- 
ling or  knitting  together  of  minds.' 


•*  ^ 
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"The  assent  of  the  parties  must  be  mutual,  recipro- 
cal, and  concurrent. 

*'  There  must  necessarily  be  some  medium  of  com- 
munication, by  which  the  union  of  minds  may  be  ascer- 
tained and  manifested.  Among  men,  this  medium  is 
language,  symbolical,  oral  or  written. 

*'  In  oral  and  symbolical  communications,  when  the 
parties  are  together,  the  assent  is  mutual  and  the  con- 
tract completed,  when  the  acceptance  of  one  party  is 
announced  to  the  other. 

*'  In  written  communications,  and  especially  in  cases 
where  the  law  requires  the  assent  to  be  evidenced  by  a 
writing,  the  writing  must  be  delivered  by  the  party  to 
be  bound  thereby  in  such  a  manner  as  to  deprive  him 
of  the  right  to  recall  it. 

"  The  delivery  may  be  by  words  without  acts ;  as  if 
a  deed  be  lying  upon  a  table,  and  the  grantor  says  to 
the  grautee :  '  Take  that  as  my  deed,'  it  will  be  a  suf- 
ficient delivery  ;  or  it  may  be  by  acts  without  words, 
and  therefore  a  dumb  man  may  deliver  a  deed. 

"The  intent  is  the  governing  and  controlling  ele- 
ment in  the  determination  of  the  question  whether  a 
contract  has  or  has  not  been  concluded  in  a  given  case. 
Established  forms  and  ceremonies  furnish  useful  indi- 
cations of  intention,  but  in  themselves,  and  in  the 
absence  of  mutual  and  concurring  intention  meeting  in 
the  same  sense  to  the  same  point  and  embracing  the 
same  subject  matter,  they  are  inoperative.  This  is  a 
rule  of  universal  jurisprudence,  and  applies  to  all 
classes  of  contracts. 

•'Thus,  although  the  mere  consent  of  the  parties  is 
sufficient  for  the  i)erfection  of  consensual  contracts, 
nevertheless,  if  in  agreeing  upon  a  sale  or  any  other 
bargain,  they  also  agree  that  there  shall  be  a  formal 
act  passed  before  a  notary  with  the  intent  that  the  bar- 
gain shall  not  be  deemed  perfect  until  the  notarial  act 
is  po  likewise,   the  parties,   though   they  may  have 
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agreed  upon  the  terms,  may  recede  before  the  act  is 
complete  {Pothier  an  Obligations^  art.  I.  Ev.  p.  110). 

''Referring  to  the  same  principle  under  another 
title,  Mr.  Bell,  in  his  very  learned  commentaries  on  the 
law  of  Scotland  (7th*  Ed.  McLaren,  Book  III.  part  1,  p. 
345),  says :  '  The  plea  of  locus  poeniientice  is  grounded 
not  merely  on  the  want  of  evidence  of  Or  bargain,  but 
on  the  want  of  •  that  perfect  and  full  consent  which 
stands  contradistinguished  from  imperfect  resolution 
or  intention.  The  want  of  evidence  may  be  supplied 
by  a  reference  to  oath ;  the  want  of  the  badge  of  full 
and  perfect  consent  never  can  be  so  supplied.  Such 
evidence  may  supply  the  loss  of  the  document,  after  it 
has  been  completed  as  an  inevocable  engagement ;  but 
it  will  not  destroy  the  privilege  of  receding,  where  the 
irrevocable  obligation  has  not  been  legally  declared. 

*'In  the  case  of  a  contract  under  seal  or  a  deed, 
therefore,  the  locus  pomiieniice,  the  opportunity  of 
withdrawing  from  it  before  the  parties  are  finally 
bound,  exists  up  to  the  time  of  its  actual  delivery  as  a 
living  obligation. 

**  If  the  grantor  do  not  intend  that  his  deed  shall 
take  effect  until  some  condition  is  performed,  or  the 
happening  of  some  future  event,  he  should  either  keep 
it  himself,  or  leave  it  with  some  third  person  as  an 
escrow,  to  be  delivered  at  the  proper  time. 

"If  he  deliver  it  as  his  deed  to  the  grantee,  it 
will  operate  immediately,  and  without  any  reference  to 
the  performance  of  the  condition,  although  such  a 
result  may  be  contrary  to  the  express  stipulation  of 
the  parties  at  the  time  of  the  delivery.  This  is  one  of 
the  cases  in  which  the  law  fails  to  give  effect  to  the 
honest  intention  of  the  parties,  for  the  reason  that  they 
have  not  adopted  the  proper  legal  means  of  accom- 
plishing their  object." 

''  But  it  is  only  in  cases  falling  strictly  v/ithin  the 
exception  stated,  that  is  to  say,  in  cases  of  delivery  of 
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the  deed  with  intent  to  part  with  it  as  a  deed  and  for 
the  benefit  of  the  grantee,  that  the  law,  for  reasons  of 
public  policy,  fails  to  carry  out  the  intention  of  the 
])arties  as  expressed  in  the  condition  annexed  to  the 
delivery,  and  rejects  parol  evidence  as  to  such  con- 
dition (Worrall  v.  Munn,  5  iV.  T.  229  ;  Braman  v.  Bing- 
ham, 26  Id.  483 ;  Cocks  v.  Barker,  49  Id.  107). 

"  If,  though  there  be  a  delivery  to  the  grantee,  the 
deed  is  delivered  with  the  intent  that  the  grantee  shall 
not  take  it  as  the  deed  of  the  grantor,  nor  receive  it  as 
grantee,  but  as  the  agent  of  the  grantor  for  a  8i)ecial 
purpose, — as  for  instance,  for  the  purpose  of  transmit- 
ting it  to  a  third  person  to  be  held  by  the  latter  in 
escrow, — the  case  does  not  come  within  the  exception 
(Grilbert  v.  North  American  Fire  Insurance  Company, 
23  Wend.  43). 

*'A  deed  may  be  deposited  with  the  grantee  or 
handed  to  him  for  any  purpose  other  than  as  the  deed 
of  the  grantor,  or  as  an  effective  instrument  between 
the  parties,  without  becoming  at  all  operative  as  a  deed 
(Ford  V.  James,  2  Abb.  Ct.  of  App.  159,  i)er  Gbover, 
J.  163). 

"Formerly  the  law  was  that  delivery  in  escrow 
must  be  to  a  stranger,  and  that  if  made  '^o  the  grantee's 
authoiized  agent,  the  delivery  has  the  same  effect  as 
if  made  to  the  grantee  personally.  But  this  rule  has 
since  been  invaded  by  numerous  acknowledged  excep- 
tions. Thus  in  Watkins  «.  Nash  {L.  R.  20  Eq.  Cos. 
202;  S.  C,  13  MoaJc's  Eng.  R.  781),  Vice-Chancellor 
IIall  had  occasion  to  pass  on  the  question  of  delivery 
in  escrow  to  the  solicitor  of  a  party  to  the  deed,  and 
sustained  the  apparent  intent  of  the  parties  against  a 
strict  construction  of  the  technical  rule,  that  delivery 
to  the  agent  of  the  grantee  cannot  be  in  escrow. 

"It  appeared  that  defendant's  solicitor,  Skyrme, 
represented  to  plaintiffs  that  his  client  wished  to  pay 
off  a  mortgage,  which  the  plaintiffs,  as  trustees,  held 
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on  Nash's  estate,  and  at  Skyrme's  request,  to  facil- 
itate the  transaction,  as  he  said,  they  executed  a  recon- 
veyance and  delivered  it  to  him  expressly  as  an  escrow, 
and  took  a  v^riting  declaring  it  to  be  such.  Skyrme 
used  the  reconveyance  to  get  the  money  from  his 
client,  which  he  appropriated,  and  then  returned  the 
reconveyance,  pretending  that  the  payment  was  not 
made. 

"  The  vice-chancellor  laid  down  the  broad  explan- 
ation of  the  old  rule,  that  when  a  stranger  was  spoken 
of,  '  What  is  meant  is  a  delivery  of  a  chai'acter  nega- 
tiving its  being  a  delivery  to  the  grantee,  or  to  the 
party  who  is  to  have  the  benefit  of  the  instrument. 
Moi^over,  the  delivery  to  the  solicitor  of  the  grantee 
might  be  deemed  a  delivery  to  a  third  i)er8on  for  the 
benefit  of  all  parties.' 

*'  On  the  other  hand,  if  the  usual  formalities  of 
execution  take  place,  and  the  contract  under  seal  is  to 
all  appearances  consummated  without  any  conditions 
or  qualifications  annexed,  and  the  acts  of  the  parties 
clearly  evince  their  intention  to  be  bound  without  a 
formal  delivery,  it  is  a  complete  and  valid  deed,  not- 
withstanding it  be  left  in  the  custody  of  the  grantor 
(Scrughan  v.  Wood,  15  Wend.  645,  and  cases  thei'e 
cited).  Here  again  the  law  regards  the  duly  authen- 
ticated intention  of  the  parties,  rather  than  mere  cere- 
monial formalities.  It  even  regards  the  mere  posses- 
sion of  the  document  as  a  non-essential,  but  the  deci- 
sive and  conclusive  evidence  of  the  intention  of  the 
parties  as  the  operative  and  controlling  feature. 

"  I  think  I  have  now  sufficiently  demonstrated  for 
the  purposes  of  the  case  before  me,  that,  except  whei'e 
reasons  of  public  policy  intervene,  it  is  the  invariable 
policy  of  the  law,  in  detennining  the  question  of  the 
execution  and  delivery  of  a  contract,  to  give  full  eifect 
to  the  true  intent  and  meaning  of  the  parties,  so  far  as 
the  same  can  be  ascertained  from  the  surrounding  cir- 
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camstances,  and  that  in  this  respect  the  law  is  in  full 
accord  with  right  reason,  and  substantial  justice. 

"The  claim  advanced  by  the  learned  counsel  for  the 
plaintiff,  that  notwithstanding  the  agreement  of  the 
parties  that  delivery  should  take  place  upon  the  ap- 
proval of  the  contract  by  counsel,  the  bare  execution 
of  it  under  seal,  so  far  as  it  was  executed,  imparted 
binding  force  to  it,  and  is  not  only  sufficient,  but  con- 
clusive evidence  of  the  existence  of  a  valid  contract, 
involves,  therefore,  a  misconception  of  the  true  rela- 
tions of  legal  principles. 

"  At  the  time  it  was  agreed  between  the  parties  to 
make  the  delivery  of  the  contract,  and  the  payment  of 
the  first  installment  required  by  it,  dependent  upon  the 
approval  of  defendant's  counsel,  it  had  not  yet  been 
delivered,  either  by  words  without  acts,  or  by  acts 
without  words. 

*'  It  was  still  under  the  control  of  the  defendant,  and 
his  opportunity  for  vdthdrawing  had  not  yet  expired. 
Not  even  a  qualified  or  conditional  delivery  had  been 
made  to  the  plaintiff.  The  defendant  thereupon  took 
both  duplicates  into  his  possession,  and  both  parties 
proceeded  to  the  office  of  defendant's  counsel. 

"  The  latter  not  being  in,  both  duplicates,  together 
with  a  check  for  the  amount  of  the  first  installment 
required  to  be  made  by  the  contract,  were  left  by  the 
defendant  for  his  counsel,  with  instructions,  in  case  of 
approval,  to  deliver  one  of  the  duplicates  and  the  check 
to  the  plaintiff.  The  contract  was  never  approved, 
nor  were  any  of  the  papers  handed  by  said  counsel  or 
with  his  knowledge  or  consent  to  the  plaintiff.  Hence 
there  was  no  valid  delivery.  The  mere  fact  that  plain- 
tiff, against  the  express  understanding  of  the  parties, 
managed  to  get  hold  of  one  of  the  duplicates,,  is  not 
sufficient  to  enable  him  to  maintain  the  action. 

"Nor  can  it  avail  the  plaintiff  that  he  succeeded  in 
subsequently  inducing  Mr.  Pell,  the  subscribing  wit- 


DIETZ  v.  FARI8H.  20.1 

Opinion  of  Preedman,  J.,  at  Special  Term. 

ness,  to  acknowledge  before  a  commissioner  the  execu- 
tion and  delivery  of  the  instrument,  when,  as  appears 
from  the  evidence,  the  said  witness  at  the  time  of  mak- 
ing such  acknowledgment  had  no  knowledge  that  the 
contract  had  not  been  concluded,  or  that  the  duplicates 
had  not  been  duly  exchanged,  and  was  not  aware  that 
any  controversy  touching  the  matter  had  arisen,  but 
had  every  reason  to  believe  that  a  delivery  had  taken 
place.  True,  he  should  not  have  made  the  acknowledg- 
ment, unless  he  knew  the  fact  to  be  as  he  stated,  and 
his  course  in  that  respect  is  highly  reprehensible. 

"But  I  do  not  see  why  the  consequences  of  his  un- 
authorized act  should  be  visited  upon  the  defendant. 

"Even  the  record  of  a  deed,  after  acknowledgment, 
is  only  prima  facie  evidence  of  a  delivery,  and  as  such 
it  may  be  rebutted  (Jackson  t).  Perkins,  2  Wend,  308  ; 
Gilbert  i).  North  Am.  Fire  Ins.  Co.  23  Id.  43). 

"In  my  findings  I  have  set  forth  with  great  partic- 
ularity  all  the  circumstances  touching  the  execution  of 
the  contract,  its  deposit  in  the  office  of  defendant's 
counsel,  and  the  manner  in  which  plaintiflE  got  posses- 
sion of  the  duplicate  upon  which  he  brought  this 
action. 

"It  is,  therefore,  not  necessary  to  enlarge  upon 
them  here.  Suffice  it  to  say,  that  upon  the  facts  as 
thus  established,  plaintiflp  has  failed  to  show  that  the 
said  contract  for  the  purchase  and  sale  of  the  premises 
in  question  was  ever  concluded  so  as  to  have  any  bind- 
ing force  whatever. 

"  In  regard  to  the  alleged  defect  in  plaintiffs  title, 
I  have  come  to  the  conclusion  that  upon  the  evidence 
as  it  stands,  the  plaintiff  did  not  have  a  marketable 
title  to  the  premises  described  in  the  complaint. 

"  The  facts  being  as  found,  the  case  is  not  one  for  a 
specific  performance.  This  relief  is  always  discretion- 
ary, and  will  never  be  granted  except  it  be  strictly 
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equitable  under  all  circumstances  that  it  should  be 
granted. 

'^The  defendant  is  entitled  to  judgment  dismissing 
the  complaint  upon  the  merits,  with  costs." 

Sigismund  KavfrnaUj  attorney,  and  Lewis  and 
George  N.  Sanders^  of  counsel,  for  appellant,  among 
other  things,  urged : — I.  Under  the  evidence  the  deliv- 
ery was  complete  (Lady  Superior  v,  McNamara,  3  Barb. 
Ch.  378 ;  Verplank  v.  Sterry,  12  Johns.  548 ;  Kedner 
V.  Keith,  15  Com.  B.  N.  8,  42 ;  Ward  ??.  Lewis,  21  HuTi^ 
520;  Siegfried  v.  Tavain,  6  Serg.  &  R.  311;  Hal- 
lenbeck  v.  Dewitt,  2  JoKns.  404 ;  Russell  v,  Croy,  12 
Id.  4Sn ;  Wheaton  v.  Fay,  62  N.  Y.  283 ;  Braman  v. 
Bingham,  26  Id.  492  ;  Bigelow  on  Estoppel  [2nd  Ed.  ] 
241;  Worrall  v.  Munn,  6  N.  Y.  238;  Cocks  v.  Bar- 
ker,  49  Id.  110  ;  Lawton  v.  Sayer,  11  Barb.  351 ;  Zanor 
V.  Wickeham,  2  H.  of  L.  296). 

II.  Under  the  statute,  it  was  only  necessary  for  the 
instrument  to  "be  subscribed  by  the  party  by  whom 
the  sale  was  made ;"  that  is,  by  plaintiff  (See  3  Ren. 
Stat.  [Banks'  6th  Ed.]  p.  141,  §  158,  and  many  author- 
ities cited  in  foot-note  3,  among  others.  Levy  v.  Brush, 
8  Abb.  Pr.  N.  S.  423-4 ;  Tallman  v.  Pmnklin,  14  N.  Y. 
691-2  ;  Ballard  v.  Walker,  3  Johns.  62-3,  apj^roved  and 
cited  in  extenso  in  Justice  v.  Lang).  According  to  the 
three  following  authorities  considered  together,  the 
instrument,  even  if  not  operative  as  a  deed,  appears  to 
be  valid  evidence,  as  a  memorandum  of  the  completed 
contract,  under  the  statute,  especially  where  there  has 
been  no  objection  raised  to  its  admission.  The  especial 
attention  of  the  court  is  directed  to  this  interjected 
point,  if  they,  should  deem  it  necessary  (Bowles  v. 
Woodson,  6  Gratt.  78,  88;  Parrill  v.  McKinley,  9 
Id.  1,  6 ;  Justice  v.  Lang,  30  Hov).  434-5 ;  affirmed 
42  N.  Y.  523-4). 


DIETZ  fl.  FAHISH.  207 


Appellaut^g  pointa. 


III.  Three  cases  are  cited  in  the  special  term  opinion  : 
Gilbert  v.  North  American  Fire  Ins.  Co.,  23  Wend. 
43.  In  this  case,  which  was  a  suit  between  third  par- 
ties as  to  a  policy,  it  was  allowed  to  be  shown  that  the 
nominal  grantee  of  the  deed  of  the  property  insured 
had  received  the  deed  simply  to  deposit  it  with  a  third 
l)erBon  as  an  escrow,  which  had  been  done,  and  there 
being  no  contest  between  the  parties  to  the  deed,  parol 
proof  was  admissible  in  an  action  between  third  parties 
according  to  the  settled  rules  of  evidence  ;  but  that  case 
is  criticised  and  disposed  of  in  Braman  v.  Bingham,  26 
iV.  T,  492,  where  the  eminent  Judge  Selden,  deliver- 
ing the  opinion  of  the  court  of  appeals,  says  :  ''  But  if 
the  grantee  had  retained  the  deed,  claiming  that  its 
delivery  to  him  was  absolute,  and  in  a  contest  between 
him  and  the  grantor,  parol  proof  of  a  conditional  de- 
livery had  been  offered,  I  think  the  result  would  have 
been  different.  If  I  am  wrong  in  this  conclusion,  the 
case  discloses  an  avenue  for  the  overthrow  of  titles  by 
parol  proof,  which  was  supposed  to  be  closed."  This 
case  is  likewise  distinguished  in  Cocks  v.  Barker,  49  iV^. 
T.  110,  where  it  is  cited  with  Worrall  v.  Munn.  Ford 
V.  James,  2  Abb.  CL  App.  Dec.  163.  In  this  case  it  was 
a  deed-poll,  and  the  grantor's  attorney  handed  it  to  the 
brother  of  the  nominal  grantee  to  submit  it  to  the 
grantee  for  his  consideration,  and  the  opinion  properly 
says  that  this  '*  tjunsaction  between  Edward  T).  James 
(the  brother  of  the  grantee)  and  Charles  S.  Spencer 
(grantor's  attorney),  had  none  of  the  essential  requi- 
sites of  a  delivery."  Edward  merely  acted  as  a  mes- 
senger, and  his  brother  refused  to  receive  the  deed.  A 
comparison  of  this  case  with  Worrall  v.  Mnnn  {supra)y 
shows  that  it  is  not  in  point  at  all.  Watkins  v.  Nash, 
L.  R.  20  Eq.  Cas.  262.  Here  the  deed  was  delivered  to 
a  solicitor,  not  authorized  to  receive  it,  and  who  gave 
an  express  writing  that  he  only  held  it  to  be  returned  in 
two  days  ;  he  returned  it  to  the  grantor,  and  took  up 
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his  receipt,  and  the  decision  holds,  that  the  solicitor 
came  under  the  denomination  of  "  a  stranger  "  to  whom 
a  delivery  in  escrow  might  be  made. 

IV.  Defendant's  authorities  are  not  in  conflict  with 
those  of  plaintiff.  In  Pym  v.  Campbell,  6  JEL  <fe  -B.,  the 
opinion  was  based  on  the  fact  that  the  instrument  was 
not  under  seal.    Davis  v.  Jones,  17  Com.  B.  634.    Con- 
tract not  under  seal  (see  p.  626)  and  opinion,  says  (p. 
634) :  "  It  is  competent  for  a  party  to  show  that  it  was 
delivered  only  as  an  escrow,  which  clearly  does  not 
apply  to  sealed  instniments  delivered  to  the  party, — 
and  the  case  of  Murray.?).  Earl  of  Stair,  cited  in  the 
opinion,  was  that  of  a  bond  delivered  to  third  party  as 
an  escrow.    Cocks  v.  Barker,  49  iV'.  F.  107.     The  mis- 
apprehension of  defendant  in  citing  this,  one  of  plain- 
tiflfs  authorities,  can  only  be  appreciated  when  it  is 
seen  that  it  not  only  is  in  plaintiff's  favor,  but  more- 
over unites  with  Bmman  v.  Bingham,  26  N.  Y.  491,  ia 
distinguishing   defendant's   authority,  Gilbert  v.   N. 
Am.  Fire  Ins.  Co.  23  Wend.  43,  in  favor  of  plaintiff, 
instead  of  approving  it  in  the  sense  that  defendant 
cites  it,  for  it  is  cited  as  concurring  with  Worrall  v. 
Munn,  supra.    Burrell  v.  Eoot,  40  If.  Y.  496.    Mere 
dicta  from  a  dissenting  opinion,  and  not  in  point  at  all. 
Hawkes  v.  Pike,  105  Mass.  562.     Rather  in  plaintiff's 
favor,  for  there  the  grantee  was  not  present,  and  the 
opinion  says  :  "  No  definite  or  specific  formality  is  pre- 
scribed by  law ;  but  it  must  be  the  concurrent  act  of 
the  two  parties  ;"  from  which  it  follows  that  it  would 
have  been  complete  if  the  grantee  had  joined,  as  in  the 
case  at  bar.    Wallis  v.  Ijittrell,  11  Com.  B.  376.    Not 
under  seal.     This  decision  is  based  on  Pym  v.  Camp- 
bell {supra\  and  speaking  of  the  writing  not  under 
seal,  says,  its  suspension  by  oral  agreement  **is  in  an- 
alogy with  delivery  of  a  deed  as  an  escrow,"  showing 
clearly,  by  reference  to  the  case  of  Pym  v.  Campbell, 
that  if  it  had  been  a  deed,  the  parties  would  have  been 
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estopped  from  denying  the  absolute  delivery.  Lindley 
r.  Lacey,  17  Com.  B.  N.  8.  585.  Instrument  not 
under  seal.  It  likewise  cites  Pym  v.  Campbell  (see  p. 
587).  Graves  v.  Dudley,  20  iT.  T.  77.  The  action  was 
not  between  the  grantor  and  grantee,  but  by  bailor 
against  his  bailee  for  money  deposited  with  him,— ra 
third  party  and  a  stranger — to  be  returned  upon  condi- 
tion, and  was  founded  upon  a  written  agreement. 
Again,  there  was  no  contract  by  deed  between  the  par- 
ties— it  was  simply  a  deed-poll  by  another  person,  not 
a  party  to  the  action.  Lastly — The  plaintiflE  declined 
to  accept  the  deed,  without  a  proper  acknowledgment, 
the  validity  of  which  he  doubted.  In  the  case  at  bar 
no  question  was  raised  by  any  one  as  to  the  form  or 
validity  of  the  contract,  and  no  question  was  raised  on 
the  trial  as  to  its  sufficiency  in  any  respect,  either  by 
the  defendant  or  his  attorney,  who  became  witness,  but 
simply  as  to  the  ability  of  plaintiflf  to  comply  with  the 
contract  he  had  made.  It  was  beyond  criticism,  being 
drawn  up  by  the  experienced  Pell. 

V.  The  plaintiff  proved  title  under  a  referee's  deed 
under  a  judgment  of  foreclosure  and  sale,  and  possession 
under  the  deed.  The  regularity  of  the  judgment  of 
foreclosure  and  sale  was  admitted  by  the  defense.  The 
only  attack  made  upon  the  title  thus  established  is  by 
the  production  of  a  deed  from  the  city  to  John  Mason, 
dated  November  5, 1873.  This  deed  was  only  '*  offered 
in  evidence  for  the  purpose  of  showing  the  subject  mat- 
ter of  the  discussion  between  Mr.  Anderson  and  Mr. 
Levinger."  And  its  effect  in  evidence  was  limited  to 
that,  and  could  not  be  used  for  anything  else  (Codd  v. 
Rathbone,  10  ilT.  T.  39  ;  Williams  v.  Mech.  &  Traders' 
Fire  Ins.  Co.,  54  Id.  680 ;  Coleman  v.  People,  55  Id. 
81).  There  is  no  evidence  that  the  city  had  title  in 
lot  77  of  common  lands.  There  is  no  evidence  that 
John  Mason  ever  existed  or  accepted  the  deed,  or  went 
into    possession.      There  is    no  evidence    that  John 

Mason's  heirs  or  grantees  were  not  cut  off  by  the  judg- 
VoL.  xn.— 14 
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ment  of  foreclosure  and  sale,  the  regularity  of  which 
is  admitted.  The  defendant  offered  in  evidence  cer- 
tain maps — ^not  one  of  which  was  proven  to  have  been 
made  from  actual  survey.  There  is  no  proof  at  all 
about  them,  except  that  the  maps  were  produced  from 
the  comptroller's  office,  or  made  by  Holmes.  The 
only  real  map  of  the  premises  was  made  by  Otto  Sack- 
ersdorf,  civil  engineer  and  city  surveyor  of  twelve 
years'  standing,  and  employed  in  department  of  pub- 
lic works,  from  an  actual  survey,  assisted  by  Mr.  Mc- 
Lean, a  city  surveyor,  and  an  assistant.  The  map  of 
common  lands,  made  by  Goerck,  coincides  with  the 
present  street  lines  at  the  northeast  comer  of  Forty- 
second  street  and  Fifth  avenue.  The  maps  of  Goerck, 
Randall  and  Ludlam,  all  coincide  at  the  same  initial 
point,  to  vdtj  Forty-second  street  and  Fifth  avenue. 
Starting  from  this  point  by  actual  measurement,  these 
three  surveyors  ran  their  lines  along  Forty-second 
street  to  Fourth  avenue,  past  Madison,  to  determine 
the  point  at  which  to  turn  up  Madison  avenue  ;  having 
determined  that  point,  they  ran  the  line  up  Madison. 
On  the  Goerck  map,  the  blocks,  including  streets,  are 
laid  out  at  two  hundred  and  sixty  feet  to  the  block, 
while  the  actual  block,  as  laid  out,  is  two  hundred  and 
sixty  feet  ten  inches.  From  Forty-second  street  to 
Fifty-sixth  street  there  are  fourteen  blocks. 

Total  calculated  distance  from  north 
side  Forty-second  street  to  northerly 
boundary  of  lot  77,  lands  of  John 
Mason,  as  laid  down  on  Goerck  map, 
fourteen  blocks,  at  two  hundred  and 
sixty  feet  to  the  block,  makes  .     .     .  3,640  ft. 

Fourteen  blocks  as  laid  out,  at  two  hun- 
dred and  sixty  feet  ten  inches  to  the 
block,  makes 3,651ft.      Sin. 

A  difference  of      .    .    ,    .       lift.      8in. 
But  the  actual  survey  shows  the  north- 
erly side  of  Fifty-sixth  street  to  be 
north  of  Forty-second  street     .     .     .  3,661ft.  6Jiin. 
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In  other  words,  Bandall  laid  out  tbo  streets  tea 
inches  a  bl</ck  wider  from  street  to  street  than  the  same 
blocks  as  laid  down  on  the  Goerck  map  of  common 
lands,  which  carried  the  northerly  side  of  Fifty-sixth 
street  eleven  feet  eight  inches  north  of  the  southerly 
line  of  lot  80,  the  lands  of  John  Kemp — the  premises 
in  question — ^and  the  same  distance  north  of  the  north- 
erly  line  of  lot  77,  the  lands  of  John  Mason,  so  that  the 
premises  in  question  are  located  eleven  feet  eight 
inches  north  of  any  part  of  lot  77,  the  lands  of  John 
Mason. 

Evidence  of  Sackersdorf :  ^'Q.  Have  you  run  any 
lines  on  this  map,  to  show  where  Fifty-sixth  street 
could  have  been  on  the  Goerck  map  t  A.  Yes,  sir ; 
that  green  line  shows  where  the  Goerck  map  could  have 
made  it.  Q.  And  the  black  line  shoii^s  what?  A.  It 
shows  the  line  according  to  Randall,  or  rather  as  I 
measured  it  on  the  ground,  that  is  almost  coincident 
with  Randall,  within  one  inch  and  five-eighths ;  Ran- 
dall makes  that  line  one  inch  and  five-eighths  further 
north  than  we  make  it.  Q.  Had  Fifty-sixth  street 
been  laid  out  according  to  the  old  Goerck  plan,  would' 
the  center  have  come  below  the  present  northerly 
boundary  of  the  street?  A,  The  center  would  have 
been  certainly  south  •" 

Since  1804,  there  has  been  no  dispute  about  the 
title  conveyed  to  John  Kemp  by  the  deed  of  the  city 
to  him,  and  there  is  absolutely  no  evidence  that  there 
is  any  one  in  e^se  who  makes  any  adverse  claim  to  the 
premises  in  question.  lu  the  description  of  the  prop- 
erty sold  by  the  referee  to  plaintiff,  po  reference  is 
made  to  the  common  land  lots  77  or  80,  and  there  is 
nothing  to  show  that  the  referee  or  his  grantors  claimed 
solely  under  a  grant  from  John  Kemp.  The  regularity 
of  the  judgment  having  been  conceded,  it  was  for  the 
defendant  to  show  title  in  some  one  else.  The  map  of 
the  premises  made  by  Holmes  located  the  house  forty- 
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nine  feet  sonth  of  lot  80 ;  over  forty  feet  more  than  the 
other  maps  would  warrant.  The  learned  judge  below 
lias  found  that  a  strip  of  about  eight  feet  in  width  of 
the  premises  in  question,  and  extending  the  whole 
length  thereof,  is  included  in  lot  77  of  the  common 
lands  as  laid  out  on  the  Goerck  map,  and  he  bases  his 
linding  upon  a  map  from  the  comptroller's  office, 
known  as  Fifty-sixth  street  opening,  benefit  and  dam- 
age map,  which  the  learned  court  says  was  confirmed 
by  the  supreme  court,  December,  1837,  of  which  there  is 
no  evidence  whatsoever.  The  map  is  dat^  in  Decem- 
ber, 1837,  and  was  made  solely  for  the  purpose  of  ap- 
portioning the  benefit  and  damage  to  adjoining  owners 
on  Fifty-sixth  street,  and  not  to  determine  any  bound- 
aries, and  was  not  proven  to  have  been  made  from  an 
actual  survey,  or  by  a  surveyor.  An  adjustment  map 
of  boundary  lines,  also  not  proven,  and  Isaac  Lud- 
1am' 8  map  and  Randall's  map,  none  of  which  were 
proven  to  have  been  made  from  actual  surveys.  And 
the  Randall  map  was  never  offered  in  evidence,  and  is 
not  an  exhibit  in  the  case.  That  by  a  deed  dated 
November  12,  1873,  the  city  conveyed  lot  77  to  John 
Mason,  of  which  there  is  no  evidence,  the  deed  hav- 
ing been  admitted  for  a  special  purpose  and  limited  to 
that.  The  plaintiff  claimed  title  under  a  judgment  in 
remj  a  decree  of  foreclosure  and  sale,  and  the  regularity 
of  the  judgment  being  conceded,  it  remained  for  the 
defense  to  show  an  outstanding  title  in  some  one  else 
who  had  not  been  made  a  party  to  the  foreclosure  suit, 
or  who  had  not  been  cut  off  by  some  former  proceed- 
ing. The  referee's  deed  makes  no  reference  to  any 
deed  from  the  city  to  John  Kemp  ;  the  thing  sold  was 
under  a  decree  condemning  the  rem  described  by  metes 
and  bounds.  To  defeat  a  title  thus  obtained  it  is 
necessary  to  trace  down  from  some  superior  grantor, 
an  outstanding  adverse  title  in  some  person  in  esse 
at  the  date  of  the  decree  of  foreclosure  and  sal'^. 
The  property  is  described  as  bounded  by  Madison 
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avenue  and  Fifty-sixth  street,  and  not  limited  by  the 
lots  of  common  land.  The  judgment  is  conclusive 
until  set  aside  (Williams  v.  Amroyd,  7  Cranchy  423 ; 
Hudson  V.  Guestier,  6  Id.  281 ;  Gelston  v.  Hoyt,  B 
Wheat.  313).  The  learned  court  has  found,  as  a  matter 
of  fact,  that  the  actual  survey  made  by  Mr.  Sackers- 
dorf,  plaintiffs  witness,  was  made  by  starting  at  a 
point  on  Forty-second  street,  which  is  conceded  to  be 
correct.  This  finding,  which  is  supported  by  all  of  the 
maps,  reduces  the  location  of  the  premises  to  one  of 
pure  mathematics.  Given,  the  fixed  point,  the  north- 
east comer  of  Forty-second  street  and  Fifth  avenue, 
and  the  intersection  of  Madison  avenue  and  Forty- 
second  street,  to  locate  the  northwest  comer  of  Fifty- 
sixth  street  and  Madison  avenue,  with  reference  to 
boundary  of  lots  77  and  80  of  the  common  lands.  First 
ascertain  the  distance  of  said  boundary  from  Forty- 
second  street  as  laid  down  on  Goerck  map  of  common 
lands,  there  are  fourteen  lots  at  two  hundred  and  sixty 
feet  each,  three  thousand  six  hundred  and  forty  feet, 
which  is  the  exact  distance  from  the  north  side  of 
Forty-second  street,  to  the  common  boundary  of  lots 
77  and  80,  common  lands.  But  the  north  side  of  Fifty- 
sixth  street,  as  a<^tually  laid  out,  is  eleven  feet  eight 
inches  north  of  this  boundary  line  of  lots  77  and  80. 
The  north  side  of  Fifty-sixth  street  running  eleven 
feet  eight  inches  north  of  the  southerly  boundary  of 
lot  80. 

Distance  by  actual  sui-vey  from  north 
side  of  Fortv-second  street  to  the 
north  side  of  Fifty-sixth  street,  as 
surveyed  by  Otto  Sackersdorf,  Mr. 
McLean,  and  an  assistant  surveyor, 
is 3,651  ft.  6Ji  in. 

Calculated  distance  on  Goerck' s  map 
of  common  lands  to  northern  bound- 
ary of  lot  77,  lands  of  John  Mason, 
fourteen  blocks  at  two  hundred  and 
sixty  feet  a  block 3,640  ft. 

DiflEerenco 11  ft.  6?i  in. 
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Which  is  the  dictance  the  premises  in  qnestion  ate 
north  of  lot  T7. 

Y.  As  a  conclusion,  the  court  found,  not  that  the 
plaintiflf  did  not  have  title  to  the  premises,  but  by  a 
cofafusion  caused  by  unproved  maps^  that  he  did  not 
have  a  marketable  title.  Which  confusion  is  not  based 
upon  any  fact  in  the  case.  The  alleged  defect  in  this 
title  runs  through  every  title  of  every  lot  of  land  from 
Forty-second  street  to  Seventy-third  street,  and  has 
existed  since  1822,  and  if  the  finding  of  the  court  be- 
low be  sustained,  it  will  shake  the  very  foundation  of 
the  titles  of  all  the  land  included  between  those 
streets,  and  open  the  door  to  a  flood  of  litigation, 
which  will  be  without  parallel  in  the  history  of  our 
jurisprudence.  From  such  a  result  it  is  the  imperative 
duty  of  this  court  to  defend  its  suitors.  And  the  de- 
cision has  already  been  the  cause  of  great  uneasiness 
and  expense  in  the  investigation  of  titles  and  making 
of  surveys. 

Shipman,  Barloto,  Larocqne  &  Matfarland^  attor- 
neys, and  W.  W.  Maqfarlandy  of  counsel,  for  respond- 
ent, urged : — 1.  No  contract  of  purchase  and  sale  was 
consummated  between  the  plaintiff  and  defendant. 
I.  In  the  first  place,  it  may  be  well  to  notice  the  pecu- 
liar idea  which  seems  to  be  entertained  by  counsel  for 
the  plaintiff,  that  the  mere  possession  by  the  plaintiff 
of  a  paper  purporting  to  be  a  contract  signed  by  the 
defendant  is  not  only  sufficient  but  conclusive  evidence 
of  the  existence  of  the  contract  and  the  delivery  of  the 
appropriate  evidence  thereof,  no  matter  how  he  became 
possessed  of  it.  Scrugham  t.  Wood,  and  that  class 
of  cases  are  relied  upon,  in  support  of  this  proposi- 
tion.  That  case  (15  Wend.  545)  merely  affirms  a  prin- 
ciple antecedently  well  established,  that  the  law 
regards  the  duly  authenticated  intention  of  the  parties 
in  such  cases,  rather  than  mere  ceremonial  formalities, 


p 


DIET2  t?.  FARIStt.  215 


Re8pondent\<9  points. 


and  is  in  principle  directly  opposed  to  the  notion  abov-^ 
refeiTed  to*  Hence,  it  was  held,  as  it  had  many  times 
before  been  held,  that  the  formal  and  solemn  execution 
of  a  deed,  attended  with  the  nsual  declaration  by  the 
giantor  of  its  execution  and  delivery  in  the  presence 
of  a  witness  or  of  witnessess,  is  not  rendered  inoperative 
by  the  mere  fact  that  the  grantor  retains  possession  of 
the  document  itself.  The  law  regards  the  mere  posses- 
sion of  the  document  as  non-essential,  but  the  decisive 
and  conclusive  evidence  of  intention  thus  indicated  as 
the  operative  and  controlling  feature.  Ward  v.  Lewis 
(4  Pick.  [21  Mass.]  518),  is  in  accordance  with  this 
principle.  Cocks  v.  Barker  (49  JV.  F.  107) ;  Worrell  r, 
Munn  (1  Seld.  229) ;  Burrell  v.  Root  (40  JV.  T,  46),  are 
all  equally  foreign  to  the  question  under  consideration. 
In  none  of  these  cases  was  there  any  question  about 
the  due  execution  and  absolute  delivery  of  the  deed. 
Assuming  the  delivery  to  have  been  absolute,  the 
question  was  whether,  in , accordance  with  settled  legal 
principles,  it  could  be  attended  with  qualifying  parol 
conditions,  and  the  contrary  thereof  was  held.  These 
cases  may,  therefore,  be  dismissed  without  further 
observation.  2.  On  the  other  hand,  Gilbert  v.  North 
American  Fire  Insurance  Co.,  a  rase  cited  with  appro- 
bation in  Cocks  v.  Barker  (49  iT.  T.  107),  is  precisely 
in  point  against  the  proposition  of  the  learned  counsel 
for  the  plaintiff  (see  also  23  Wend.  43 ;  2  Kent  Com. 
477 ;  Addison  on  Cont.  ch.  26,  §  2  ;  1  Ghitty  on  Cont. 
20;  Mactier  7).  Firth,  6  Wend.  103,  112;  PotJder 
on  Obligations,  art.  L  §  1,  p.  105;  §  11,  p.  106; 
art.  11.  p.  110;  BelVs  Comnu  Law  of  {Scotland  [7th 
Ed.,  McLaren,  Book  iii.  part  1,  p.  345 ;  Addison  on 
Cord.  ch.  26,  §  2,  p.  937 ;  Pym  o.  Campbell,  6  El.  &  Bl. 
370 ;  Poor  c.  Fetch,  10  Exch.  613  ;  Davis  t?.  James,  17 
Com.  B.  13,  634  ;  Lindley  t.  Lacey,  17  Coin.  B.  N.  8. 
578 ;  Wallace  v.  Little,  11  Id.  369 ;  Hawkes  v.  Pike, 
105  Mass.  560 ;  4  Kent  Cont.  464,  12  Ed.). 
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11.  If  the  contract  had  been  perfected  as  claimed  by 
the  plaintiff,  the  defect  in  the  plaintiff's  title  would  bi^ 
a  bar  to  his  right  to  enforce  a  si)ecific  performance.  (1.) 
This  relief  is  always  discretionary,  and  will  never  be 
granted  except  it  be  beyond  doubt,  and,  in  the  strictest 
sense  of  the  term,  equitable,  under  all  the  circum- 
stances, that  it  should  be  granted  (1  Story* s  Eq, 
[Redfield's  Ed.  J  §§  742,  740,  758  ;  Fry  on  Specific  Per- 
formance^  ch.  I.).  (2.)  The  seller  must  be  able  to  offer 
the  purchaser  a  spotless  title,  entirely  free  from  blemish 
or  any  defect  that  may  expose  him  to  the  least  incon- 
venience {Chitty  on  Cord.  Am.  Ed.  1,496-7,  and  cases 
dted  in  the  notes.  See  especially,  Garnet  v.  Macon,  2 
Brock.  185, 244 ;  Hendricks  t?.  Gillespie,  35  QratL  193-4). 
Having  regard  to  this  principle,  the  court  will  perceive 
that,  according  to  the  map  of  Holmes  (who,  whatever 
else  may  be  said  of  him,  is  conceded  on  all  hands  to  be 
u  surveyor  of  the  lirst  ability  and  authority),  the  prop- 
erty in  question  is  altogether  on  the  land  conveyed 
to  Mason  by  the  city  as  a  part  of  lot  77  of  the  common 
lands.  It  should  be  borne  in  mind  that  this  lot  No. 
77,  as  described  in  the  deed,  is  two  hundred  and  sixty 
feet  in  width,  and  not  simply  two  hundred  feet,  as 
some  of  the  lots  are  as  described  in  deeds  by  the  city. 
The  court  will  also  see  that  the  titles  to  lots  77  and  8() 
liave  a  common  source,  viz.,  the  city.  But  passing  by 
Holmes's  map  altogether,  and  taking  into  account  only 
the  various  authentic  and  public  maps  prepared  by  au- 
thority, acted  upon  and  confirmed  by  the  suprem-*. 
court,  of  which  maps  one  is  the  map  under  and  accoi-d- 
ing  to  which  Fifty  sixth  ?tre»-t,  (>n  which  thes-i  prri- 
mises  are  located,  was  oi)ened,  and  on  which  thi 
benefits  and  damages  on  the  opening  of  that  street  wer*^ 
determined  and  confirmed  by  the  supreme  court — a 
strip  of  the  premises  in  question,  at  least  eight  feet  in 
width,  running  along  the  whole  length  thereof,  and 
cutting  off  eight  feet  of  the  house,  belongs  to  lot  77 — 
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the  Mason  lot — ^and  not  to. lot  80.  As  to  this  strij)  of 
eight  feet,  all  the  maps  in  all  the  public  offices  ag/ee. 
(See  Holmes's  map,  pp.  136,  140  ;  map  of  Fifty  sixth 
street  opening,  map  of  adjustment  of  boundary  lines  of 
the  common  lands,  Randall's  map,  160;  Ludlam\s 
map),  prima  facie^  therefore,  the  plaintiff  and  those 
under  whom  he  claims  never  had  title  to  the  premises 
which  they  undertook  to  convey.  It  is  hardly  neces- 
sary to  observe  that  the  burden  of  proof  was  upon  the 
plaintiff  to  remove,  if  possible,  this  manifest  defect  in 
his  title  (1  Gr.  Et.  ch.*  VIL). 

By  the  Court. — Speir,  J. — The  defendant  con- 
tends that  a  contract  of  purchase  and  sale  was  never 
consummated  between  the  plaintiff  and  the  defendant, 
and  that,  had  the  contmct  been  perfected  as  claimed  by 
the  plaintiff,  the  defect  in  plaintiff's  title  is  a  bar  to  his 
right  to  enforce  a  specific  performance. 

Where  the  trial  is  without  a  jury  it  is  undoubtedly 
the  duty  of  the  court  to  take  the  responsibility  of  ex- 
amining the  evidence  and  to  determine  the  facts.  Evi- 
dence upon  both  issues  was  properly  introduced  by  the 
parties  and  has  been  carefully  examined.  From  all  the 
testimony,  as  well  as  from  the  conduct  of  the  parties  at 
the  time  the  papers  were  submitted  for  counsel's  peru- 
sal and  approval,  and  when  the  plaintiff  took  into  his 
own  custody  the  duplicate  copy  on  which  the  suit  is 
brought,  it  is  to  my  mind  conclusively  shown  that  the 
plaintiff  never  came  into  the  possession  of  the  contract 
through  a  delivery  thereof  by  the  defendant  or  any  one 
authorized  by  him  to  make  such  delivery. 

No  addition  to  or  variation  from  the  terms  of  a 
written  contract  can  be  made  by  parol ;  but  in  this 
case  the  first  defense  is  that  there  never  was  any  con- 
tract of  purchase  and  sale  consummated.  So  far  as 
necessary,  the  facts  establishing  this  conclusion  will  be 
refened  to  hereafter. 
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The  position  taken  by  thx3  plain  tiffs  coansel  is  that 
a  v.ritten  instrument  purporting  to  be  a  contract  ex- 
ecuted by  the  defendant  under  seal,  in  the  possession 
of  the  plaintiff,  is  not  only  sufficient  but  conclusive  evi- 
dence of  the  existence  of  the  contract  and  evidence  of 
the  delivery  thereof.  » 

The  production  of  a  paper  purporting  to  be  a  con- 
tact by  a  party  with  his  signature  attached,  undoubt- 
edly affords  a  strong  presumption  that  it  is  his  written 
contmct,  and  if  in  fact  he  did  sign  the  paper  animo 
contrahendi^  the  terms  in  it  are  conclusive  and  cannot 
be  varied  by  parol  evidence.  But  here  it  was  conclu- 
sively j)roved  that  after  the  papers  were  signed  by  the 
parties  in  duplicate  and  the  execution  thereof  witnessed 
it  was  inquired  of  the  plaintiff  if  he  had  a  good  title  to 
the  property.  He  said  *'  he  had  bought  it  of  a  referee, 
and  that  was  the  best  kind  of  title."  Upon  the  sugges- 
tion being  made  that  the  papers  had  better  be  taken  to 
defendant's  counsel  for  his  examination  and  approval 
they  were  accordingly,  by  consent  of  both  parties,  sub- 
mitted to  the  counsel,  and  his  approval  was  not  had. 
Whatever  took  place  thereafter  cannot  affect  the  legal 
status  of  the  parties  as  fixed  by  the  controlling  facts. 
There  was  no  formal  delivery,  either  upon  condition  or 
otherwise,  nor  any  intent  that  the  defendant  should 
take  the  contract  as  grantee  of  the  premises  until  the 
examination  and  ajoproval  had  been  procured.  Courts 
and  juries  will  look  upon  defenses  of  this  kind  with 
suspicion  unless  there  be  good  grounds  to  sustain  them, 
but  if  it  be  proved  that  in  fact  the  paper  was  signed 
with  the  exjDress  intention  that  it  should  not  be  a  con- 
tract unless  something  else  be  done,  the  other  paity 
cannot  fix  it  as  a  contract  upon  those  so  signing  it 
(Payne  v.  Campbell,  6  El,  &  B.  379).  Even  though 
the  plaintiff  had  put  the  duplicate  contract,  which  ht* 
had  taken  away  with  him  without  right,  upon  recoi-d, 
it  would  be  only  prima  facie  evidence  of  a  delivery, 
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which  might  be  rebutted  (Jackson  v.  Perkins,  3  Wend. 
308). 

The  defendant's  counsel  urges  that  in  this  regard  a 
broad  distinction  is  to  be  taken  between  the  deliveiy 
of  a  deed  and  an  instrument  in  writing  not  under  seal. 

The  principle  is  elementary,  and  can  best  be  ascer- 
tained by  reference  to  the  early  books.  The  doctrine 
is  clearly  stated  in  1  ^87/.^^.  TaucJi.  59:  "Whei-e  the 
deed  is  delivered  to  a  stranger,  and  apt  words  are  used 
in  the  delivery  thereof,  it  is  of  no  more  force  until  the 
conditions  be  i)erformed  than  if  I  had  laid  it  by  me, 
and  not  delivered  it  at  all,  and  therefore  in  that  case, 
albeit  the  party  get  it  into  his  hands,  before  the  con- 
ditions be  performed,  yet  he  can  make  no  use  of  it  at 
all,  neither  will  it  do  him  any  good"  {Viner  Abr,  tit. 
Faits,  O,  pi.  4,  1 ;  2  Jiolle,  26,  1,  40).  The  principle  is 
laid  down  by  Kent,  Ch.  J.,  in  his  earliest  reported 
cases :  Jackson  v.  Catlin  (2  JoJms.  258) ;  Dunlap  r. 
Jackson  (1  Johns.  Cos.  114),  and  see  Gilbert  v.  North 
American  Fire  Ins.  Co.  (23  Wend.  43) ;  Hindley  v. 
Lucy  {Com.  B.  17  N.  8.  578).  This  application  of  the 
text  cited  from  the  above  writers  is  practically  illus- 
trated by  the  case  at  bar  in  all  its  features. 

The  case  of  Xenos  v.  Wickham  (2  House  of  Lords^ 
L.  R.  17  N.  S.  578)  is  cited  as  an  authority  for  the 
plaintiff.  A  policy  of  insurance  purported  to  be 
"  signed,  sealed  and  delivered,"  by  two  of  the  directors 
of  an  insurance  company  in  the  presence  of  their  sec- 
retary, and  according  to  the  powers  vested  in  the 
directors  by  the  deed  of  settlement  of  the  company, 
was  taken  as  against  the  company  to  be  conclusive  that 
it  was  not  only  signed  and  sealed,  but  also  duly  deliv- 
ered. The  assured,  in  the  case,  had  effected  the  insur- 
ance through  a  broker,  and  the  company  signed  and 
sealed  the  policy  and  kept  the  possession  of  it,  and 
the  court  held  that  it  was  not  necessary  that  the  as- 
sured should  formally  accept  or  take  away  a  policy  in 
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order  to  make  the  delivery  complete.  He  had  a  right 
to  rely  upon  the  policy  in  the  company's  hands  as  a 
deed  for  his  security.  The  broker  desired  that  th-s 
p(jlicy  should  be  canceled,  which  was  done  by  th-^ 
assent  of  the  underwriter,  and  it  was  held  that  this 
could  not  affect  the  assured,  who  had  not,  in  fart. 
<;iven  the  broker  any  authority  to  cancel  the  policy. 
The  decision  below  was  reversed,  and  as  it  appears 
upon  just  grounds;  but  the  decision  contains  the  ex- 
ception, which,  in  my  judgment,  renders  the  case  an 
authority  for  the  defendant.  The  exception  is  em- 
bodied in  the  decision,  which  is:  "A  policy,  signed, 
sealed  and  delivered,  is  complete  and  binding  a^ 
against  the  party  executing  it,  though,  in  fact,  it  re- 
mains in  his  possession,  unless  there  is  some  x><irticular 
act  required  to  be  done  by  the  other  party  to  declare 
his  adoption  of  it." 

The  case  is  not  one  for  a  specific  performance.  The 
relief  calls  to  a  great  extent  for  the  exercise  of  dis- 
cretion, and  will  not  be  granted  where  there  is  a  mate- 
rial variation  between  the  terms  of  a  contract,  as 
alleged  and  as  proven  in  regard  to  the  subject  matter 
of  the  contract  (Philips  v.  Thomson,  2  Johns.  Ch.  418  ; 
Finch  «.  Parker,  49  iV^.  Y.  1).  Besides,  it  appears 
that  it  was  not  in  the  power  of  the  plaintiff  to  convey 
the  premises  to  the  defendant  at  the  time  of  the  com- 
mencement of  the  action,  except  subject  to  an  out- 
standing mortgage. 

Judgment  shoald  be  afBrmed,  with  costs. 

Van  Vorst,  J.,  concurring. — ^The  reasons  assigned 
by  Judge  Freedman  in  his  clear  and  able  opinion  at* 
special  term,  upon  the  facts  found,  justify  the  judg- 
ment rendered  by  him,  and  for  those  reasons,  as  well 
as  those  assigned  by  my  brother  Speib,  the  judgment 
should  be  affirmed. 
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HENRY  McDERMOTT,  Plaintiff,  v.  THE 
LYCOMING  FIRE  INSURANCE  COMPANY, 
Defendant. 

L  Luuranee  Law, 
1.  Conditions  prkcedbnt. 
(a)  Notice  and  proof  9  of  hn, 
1.  The  loss  under  a  policy  was  not  payable  until  sixty  days 
after  due  notice  and  proof  of  the  same  should  have  been 
made  l^  the  assured  and  received  at  the  office  of  the  com- 
pany in  accordance  with  the  terms  and  provisions  of  the 
policy.     By  the  terms  and  provisions  of  the  policy,  persons 
sustaining  loss  or  damage  were  required  to  ^^ forthwith  give 
notice  of  said  loss  to  the  secretary  of  the  company,  and 
ftithin  thirty  day  afUr  mid  Zom''  to  **  render  to  the  secretary 
a  particular  account  of  such  loss,"  containing  certain  speci* 
fied  matters. 

HELD, 

that  the  giving  of  such  notice  and  the  rendering  of  such 
account  were  conditions  precedent. 
(P)  Time,  essence  of  contract, 
1,  The  prescribed  time  within  which  the  account  is  to  be 
rendered  is  of  the  essence  of  the  contract.    A  strict  com- 
pliance is  necessary, 
(a)  Nine  days  after  the  time  is  too  late, 
(f)  Watvbb  of  non-coicpliancb  as  to  timb. 
1.  BetenUon  of  proofs;  statement  at  time  ofsereingthat  they  toould 
not  le  recessed  as  proofs  ;  is  not, 

(a)  Proofs  were  rendered  nine  days  too  late ;  the  agent  of 
the  company  on  whom  they  were  served  (according  to 
the  evidence  most  favorable  to  the  plaintiff)  said  ''they 
would  not  accept  these  as  proofs  of  loss.'^  Four  days 
after  this,  plaintiff^s  attorneys  were  notified  that  the 
proofs  were  too  late.  The  company  retained  the  proofs 
and  did  not  return  or  offer  to  return  them. 

Before  Speib  and  Sanfobd,  J  J. 

Bedded  Notember  4, 1878. 
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Exceptions  ordered  to  be  heard  at  general  term. 

The  action  is  brought  to  recover  the  sum  of  |6,000 
under  a  policy  of  insurance  issued  by  the  defendant  to 
that  amount  upon  the  dwelling  and  boarding-house  of 
the  plaintiff,  and  the  furniture  therein,  and  a  renewal 
of  the  policy  and  its  continuance  in  force  to  July  2, 
1875,  subject  to  all  the  conditions  in  the  original 
I)olicy. 

The  property  insured  was  destroyed  by  fire  on 
December  16,  1874. 

At  the  close  of  the  trial,  upon  motion  of  defendant's 
counsel,  the  court  directed  the  jury  to  find  a  verdict 
for  the  defendant.  The  exceptions  were  directed  to  be 
heard  at  the  general  term  in  the  first  instance. 

The  facts  pertinent  to  the  questions  discussed 
appear  sufficiently  in  the  opinion. 

Edward  S.  Clinch^  attorney,  and  of  counsel,  for 
plaintiff,  urged  : — I.  The  defendant  cannot  avail  itself 
of  any  provision  in  the  policy  not  pleaded  in  its 
answer,  and  this  case  must  be  determined  solely  by  the 
jprovisions  pleaded.  If  there  be  in  the  policy  any  pro- 
vision for  forfeiture  for  non-compliance  with  its  terms, 
that  provision  must  be  disregarded  (McMaster  v.  Ins. 
Co.  of  N.  A.,  65  N.  Y.  233 ;  Bichtmeyer  d.  Remsen, 
38  /d.  206;  N.  Y.  C.  Ins.  Co.  v.  N.  P.  Ins.  Co.,  20 
Barb,  468). 

II.  Contracts  of  insurance  do  not  in  any  respect 
differ  from  other  written  instruments,  but  are  inter- 
preted by  the  same  rules  (Savage  v.  Howard  Ins.  Co., 
62  Jf.  T.  604) ;  and  conditions  precedent  in  them  will 
be  construed  strictly  against  the  insurers,  who  impose 
them  for  their  own  benefit,  where  a  failure  to  comply 
with  such  conditions  is  claimed  to  work  a  forfeiture 
(Walsh  V.  Ins.  Co.,  32  i«^.  7.  427 ;  Hitchcock  v.  North 
Western  Ins.  Co.,  26  Id.  69 ;  White  v.  H.  R.  Ins.  Co,, 
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16  Bim.  Pr.  288).  In  the  absence  of  any  notice  by  the 
defendant  to  the  plaintiff,  that  a  failure  to  comply 
with  the  provisions  of  the  policy  in  respect  to  the  ser- 
vice of  proofs  of  loss  will  work  a  forfeiture,  the  courts 
cannot  under  any  proper  rules  of  construction,  and 
should  not  in  equity,  supply  the  defect,  if  there  be  any, 
and  give  that  effect  to  the  provision  which  the  pro- 
vision itself  does  not  say  it  shall  have  (McMaster  v. 
Ins.  Co.  of  N.  A.,  supra;  Bnmstead  v.  Dividend  Mut. 
Ins.  Co.,  12  N.  y.  81 ;  Bennett  v.  Lycoming  Co.  Mut. 
Ins.  Co.,  67  Id.  274). 

III.  The  language  of  the  provision  pleaded  is 
directory,  and  no  penalty  being  provided  for  a  failure 
to  strictly  comply  with  it,  it  has  not  the  effect  of  a 
mandatory  provision,  or  one  absolutely  essential  to  be 
followed  with  exactness  (Savage  d.  Howard  Ins.  Co., 
supra ;  People  n.  Cook,  8  N.  T.  67,  89). 

IV.  It  is  uniformly  held  that  the  clause  of  a  policy 
requiring  proofs  of  loss,  is  to  be  liberally  construed  in 
favor  of  the  insured  (Cases  cited  under  second  point). 
And  therefore  substantial  compliance  with  such  clause 
is  sufficient  to  charge  the  insurers  (Bennett  v.  Lycom- 
ing Co.  Mut.  Ins.  Co.,  supra;  Bumstead  v.  Dividend 
Mut.  Ins.  Co«,  supra). 

Y.  The  rei>ort  of  the  case  of  Blossom  t.  Lycoming 
Fire  Ins.  Co.  (64  N.  Y.  162),  upon  the  authority  of 
which  the  court  below  directed  a  verdict  for  the 
defendant,  does  not  disclose  the  form  of  the  policy,  or 
whether  the  answer  set  up  as  matters  of  defense  any 
other  provision  of  the  policy  than  that  requiring  proofs 
of  loss  to  be  served  within  thirty  days,  and  there  was 
in  that  case  no  evidence  of  a  waiver  by  the  defendant 
of  this  provision  of  the  i)olicy  (Opinion  of  Allen,  J.) ; 
but  it  did  appear  that  the  proofs  of  loss  were  served 
one  hundred  and  twenty-one  days  after  the  fire,  and 
that  all  the  court  held  was,  that  a  substantial  com- 
pliance with  the  provision  of  the  i>olicy  was  necessary 
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to  enable  the  plaintiff  to  recover,  and  that  there  was  no 
substantial  compliance  by  the  insured. 

yi.  A  substantial  compliance  with  the  terms  of  a 
contract  refers  either  to  the  time  or  to  the  manner  of 
its  performance,  irrespective  of  the  time  of  the  per- 
formance. In  each  case,  unless  time  is  made  especially 
of  the  essence  of  the  contract,  and  non-performance  of 
the  terms  of  the  contract  by  the  one  is  to  the  detri- 
ment of  the  other  party,  a  substantial  compliance  is  all 
that  will  be  required,  and  this  whether  the  condition 
be  precedent  or  subsequent  (Smith  v.  Gugerty,  4  Barb. 
614 ;  2  Parsons  on  Contracts^  461 ;  3  Id.  384 ;  Brashier 
V.  Oratz,  6  Wheai.  533  [Marshall,  Ch.  J.]). 

VII.  Whether  there  was  a  waiver  by  the  defendant 
of  the  provision  of  the  policy  resx)ecting  the  service  of 
proofs  of  loss,  was  a  question  for  the  jury  {Flanders 
on  Ins.  [2nd  Ed.]  576 ;  Franklin  Fire  Ins.  Co.  v.  Ham- 
ill,  6  OiU  [Md.l  87 ;  Underwood  ®.  Farmers'  Joint 
Stock  Ins.  Co.,  57  N.  J.  507).  And  this  question  was 
fairly  raised  by  the  testimony.  The  defendant's  wit- 
ness testified  that  the  proofs  of  loss  have  been  in 
defendant's  continuous  possession  since  they  were  first 
received,  and  that  at  the  time  the  proofs  of  loss  were 
served  on  the  company,  the  person  making  the  service 
(plaintiff's  witness,  Garrett)  was  told  they  were  too 
late.  GFftrrett  testified  that  at  this  time  he  was  told 
that  the  company  would  not  accept  the  papers  as 
proofs  of  loss — ^an  objection  not  to  the  time  of  service, 
but  to  the  form  of  the  papers.  Again,  it  was  not  until 
four  days  after  the  service  of  these  pai)ers  that  the 
defendant's  agents  notified  Mr.  Clinch  that  the  proofs 
were  served  too  late.  If  this  notice  had  been  given 
when  the  proofs  were  served,  there  was  no  necessity 
for  this  letter,  and  the  fact  that  it  was  written  is  evi- 
dence of  the  failure  to  have  given  the  notice  pre* 
viously.    This  testimony  certainly  entitled  the  plaint- 

to  have  the  question  submitted  to  the  jury,  and 
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exception  to  the  court's  refusal  to  submit  it  was  well 
taken. 

VIIL  The  remaining  exceptions  of  the  plaintiff  to 
the  court's  refusal  to  submit  questions  to  the  jury 
should  be  sustained.  The  facts  presented  in  the 
requests  were  material,  and  the  jury  should  have  been 
permitted  to  pass  tipon  them. 

IX.  Slight  evidence  of  waiver  is  sufficient  to  defeat 
a  forfeiture,  and  courts  of  justice  will  not  give  effect  to 
a  forfeiture  unless  compelled  to  do  so  (Ripley  v.  Ins. 
Co.,  17  JSbw.  Pr.  444  j  Hincken  v.  Mut.  Ben.  Life  Ins. 
Co.,  60  i\^.  T.  667;  Walsh  v.  Washington  Ins.  Co., 
supra). 

X.  The  notice  to  Mr.  Clinch  contained  in  the  letter 
of  January  27,  1876,  was  not  a  notice  to  the  plaintiff, 
and  was  inox)erative  so  far  as  it  is  claimed  to  be  a 
notice  to  plaintiff  that  the  proofs  were  too  late.  Mr. 
Clinch  was  employed  simply  to  prepare  and  have  the 
proofs  of  loss  served,  and  was  not  an  agent  or  attorney 
of  the  plaintiff  for  any  other  purpose.  While  it  is 
true  that  to  the  person  making  the  service  the  defend- 
ant would  be  entitled  to  make  any  objections  to  the 
reception  of  the  proofs  of  loss,  with  the  same  effect  as 
if  he  were  the  plaintiff,  it  is  also  true  that  with  the 
service  of  the  proofs  the  agency  or  attorneyship  ended, 
and  that  any  subsequent  communication  with  such 
agent  or  attorney  would  not  be  a  communication  to  the 
plaintiff  {Story  on  Agency^  §  140).  The  following 
casffl  also  were  cited :  Planters'  Mutual  Ins.  Co.  t>. 
Deford,  38  Md.  382;  Wightman  z?.  West.  Mar.  and 
Fire  Ins.  Co.,  8  Roh.  La.  442;  Phillips  n.  Pulman 
Fire  Ins.  Co.,  28  Wis.  472;  Lippold  v.  Continental 
Ins.  Co.,  3  Neb.  391 ;  Egleston  «.  N.  Y.  Life  Ins.  Co., 
U.  S.  Supreme  Court,  .decided  April  29,  1878,  not 
reported. 

Sd/ward  B.  Cowles^  attorney,  and  of  counsel,  for 
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defendant,  urged : — I.  In  order  to  entitle  plaintiff  to 
recover,  he  must  prove  compliance  with  all  the  condi- 
tions on  his  part  to  be  done  and  i)erfonned.  The  con- 
ditions in  the  policy,  as  to  giving  notice  forthwith,  and 
within  thirty  days  serving  particular  account  of  loss, 
are  and  have  been  held  to  be  conditions  precedent. 
One  of  the  earliest  insurance  casein  which  establishes 
this  point  is  that  of  Worsley  v.  Wood  (6  Term  Jiep. 
710).  The  rule  stated  in  this  early  case  is  the  law  of 
to-day  (Inman  v.  Western  Fire  Ins.  Co.,  12  Wend.  452 ; 
Howard  v.  City  Fire  Ins.  Co.,  4  Den.  608 ;  2  Philips  an 
Ins.  653,  655 ;  Flanders  on  Ins.  535,  563,  564,  567,  578, 
'593 ;  2  Am.  Leading  Cases,  920,  924,  925 ;  Ripley  v. 
iEtna  Ins.  Co.,  30  iT.  T.  136  ;  Beatty  v.  Lycoming  Co. 
Mut.  Ins.  Co.,  16  P.  F.  Smith,  9 ;  Bennett  v.  Lycoming 
Co.  Mut.  Ins.  Co.,  67  N.  T.  274 ;  Cornell  v.  Milwaukie 
Mut.  Ins.  Co.,  18  Wis.  257;  Mason  7).  Harvey,  20  Eng. 
Law  &  Eq.  541 ;  Underwood  v.  Farmers'  Joint  Stock 
Ins.  Co.,  57  N.  Y.  500 ;  Blossom  v.  Lycoming  Fire  Ins. 
Co.,  64  Id.  162 ;  3  Kent  Com.  [7th  ed.]  454). 

II.  Plaintiff  offered  no  proof  showing  or  tending  to 
show  that  he  gave  notice  forthwith  to  the  secretary  of 
the  defendant  company,  or  to  the  company  itself,  in 
any  way  save  the  account  of  loss  thirty-nine  days  after 
the  fire.  This  alone  would  precluie  him  from  recover- 
ing (Inman  7).  Western  Fire  Ins.  Co.,  12  Wend.  452, 
460,  461). 

III.  But  more  than  this,  he  has  failed  in  another 
respect  which  is  fatal  and  irremediable.  The  policy- 
calls  for  a  particular  account  of  loss  to  be  served  on  the 
secretary  within  thirty  days  after  the  loss.  The  ac- 
count was  not  served  within  the  thirty  days,  and  he 
therefore  cannot  recover  (Blossom  v.  Lycoming  Fire 
Ins.  Co.,  64  iV.  T.  162 ;  Underwood  t?.  Farmers'  Joint 
Stock  Ins.  Co.,  57  Id.  506  ;  2  Am.  Leading  Cases,  920, 
924,  925;  Beatty  v.  Lycoming  Co.  Mut.  Ins.  Co.,  16 
P.  F.  Smith  [9  Penn.'\  9 ;  Ripley  v.  -ZEtna  Ins.  Co.,  30 
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ilT.  T.  186).  The  only  manner  in  which  this  defect  in 
plaintiff's  case  conld  be  remedied  would  be  by :  1.  Proof 
of  something  which  defendants  said  or  did  before  the 
thirty  days  elapsed,  which  justified  the  plaintiff  in  be- 
lieving that  proofs  of  loss  would  not  be  reqijired,  and 
caused  him  to  omit  serving  the  same  in  time ;  or,  2.  An 
express  waiver  founded  upon  consideration  after  de- 
fault. Neither  of  these  elements  are  found  in  this 
case. 

rV.  The  plaintiff  strives  to  remedy  the  defect  in  his 
case  by  urging  that  he  complied  substantially  with  the 
provisions  of  the  policy  in  that  he  served  a  particular 
account  of  loss  thirty -nine  days  after  the  fire  instead 
of  thirty.  But  the  trial  judge  rightly  gave  effect  to 
the  provisions  of  the  policy,  which  embody  the  con- 
tract of  the  parties.  Departure  from  that  would  lead 
to  the  most  absurd  results.  If  nine  days  too  late  is 
snfiKcient,  ten  must  be  ;  if  ten  days,  then  ten  months, 
and  so  on  to  any  length  of  time.  On  the  principle  con- 
tended for  by  plaintiff  the  court,  instead  of  enforcing 
the  contract  which  the  parties  have  made,  would 
nullify  it  and  provide  a  new  one.  The  plaintiff  has 
misinterpreted  the  doctrine  of  substantial  compliance. 
It  applies  to  matters  of  form,  but  not  to  those  of  time 
(See  cases,  supra). 

By  the  Court. — Speir,  J. ^— Among  the  multitude 
of  provisions  in  and  connected  with  the  policy  in  this 
case,  and  by  which  the  defendants  have  attempted  to 
shield  themselves  from  liability,  the  following  need 
only  be  considered. 

The  i)olicy  provides  that  persons  sustaining  loss  or 
damage  by  &re  shall  forthwith  give  notice  of  said  loss 
to  the  secretary  of  the  company,  and,  within  thirty 
days  after  said  loss,  shall  render  to  the  secretary  a 
particular  account  of  such  loss,  signed  and  sworn  to  by 
them,  stating  any  and  what  other  insurance  has  been 


228  McDERMOTT  «.  LYCOMING  FIRE  INS.  CO. 

Opinion  of  the  Court,  by  Speib,  J. 

made  on  the  same  property,  giving  copies  of  the  writ- 
ten portions,  &c.  &c. 

It  is  claimed  on  the  part  of  the  defendant  that  these 
conditions  as  to  giving  notiQQ  forthvxith  to  defendant's 
secretary  and  serving  within  thirty  days  after  the  fire 
a  particular  account  of  loss,  &c.,  were  not  complied 
with  as  to  time. 

The  defendant  was  a  Pennsylvania  company,  and 
in  July,  1873,  when  the  policy  was  issued.  Chamberlain 
&  Co.  were  its  local  agents  at  New  York,  who  counter- 
signed it.  The  renewal  of  the  policy,  which  was  in 
force  at  the  time  of  the  fire  was  also  countersigned  by 
the  agents  in  New  York.  On  January  23,  1875,  nine 
days  after  the  time  limited  by  the  policy  had  expired, 
Mr.  Clinch,  the  plain tiflPs  attorney,  served  a  particular, 
verified  account  of  loss  on  defendants  at  the  New  York 
agency  of  the  company.  The  defendants'  witness 
testified  when  the  proof  of  loss  was  served  upon  the 
defendants  they  immediately  answered  '^that  the 
proofs  of  loss  were  too  late,  and  that  they  would 
notify  them  in  a  few  days."  The  plaintiflPs  witness 
testified  that  the  defendants  stated  at  the  time  these 
papers  were  served  that  *'  they  would  not  accept  them 
as  proof  of  loss."  On  January  27, 1875,  two  days  after 
the  service,  the  agents  addressed  a  note  to  the  plain- 
tiff s  attorney  stating  ''that  the  papers  purporting  to 
be  proof  of  loss  from  Henry  McDermott,  of  Far  Rock- 
away,  L.  I.,  left  at  their  office  January  23,  1875,  were 
too  late."  The  proofs  of  loss  remained  in  the  continued 
possession  of  the  defendants. 

It  is  not  claimed  that  the  plaintiff  gave  notice  of  the 
loss  by  fire  forthwith  to  the  secretary  of  the  defend- 
ant's company,  as  required  by  the  policy,  or  any  notice 
whatever,  excepting  the  account  of  loss,  which  was 
served  thirty-nine  days  after  the  fire. 

There  can  be  no  question  that  the  notice  of  loss  by 
fire  to  be  forthwith  given  to  the  secretary  of  the  com- 
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pany,  and  tl^e  service  upon  defendant,  within  thirty, 
days  after  the  loss,  of  a  particular  account  verified  by 
the  plaintiff,  of  other  insurance  made  on  the  same  prop- 
erty, are  conditions  precedent.  Whether  the  plaintiff 
has  entered  into  an  improvident  contract  or  otherwise, 
has  nothing  to  do  with  the  case.  It  is  sufficient  that 
the  insurer  and  insured  have  agreed  upon  the  terms  of 
the  contract,  and  its  validity  must  be  upheld  by  force 
of  these  terms  and  conditions.  If  lawful  in  them- 
selves, whether  reasonable  or  unreasonable,  the  parties 
alone  must  determine.  In  this  respect  contracts  of 
insurance,  like  other  written  instruments,  are  con- 
strued to  give  effect  to  the  intention  of  the  parties  as 
indicated  by  the  language  employed  by  them  {Phil,  on 
Ins.  §  122;  Springfield  P.  and  M.  Ins.  Co.,  43  iT.  T. 
394).  When  the  language  used  is  susceptible  of  dif- 
ferent constructions,  it  is  undoubtedly  the  duty  of  the 
conrt  to  'give  to  the  stipulations  a  fair  and  reasonable 
interpretation.  Here  there  is  no  ground  for  a  differ- 
ence of  opinion  as  to  the  positive  purport  and  meaning 
of  these  provisions. 

The  plaintiff  requested  the  court  to  submit  the 
question  to  the  jury  whether  there  was  a  waiver  of 
these  provisions. 

Upon  an  attentive  review  of  the  case  I  can  find  no 
evidence  of  a  waiver  of  these  conditions  by  the  defend- 
ant. It  does  not  appear  that  the  plaintiff  and  defend- 
ant had  any  negotiation  or  communication  whatever 
with  each  other  or  their  agents,  directly  or  indirectly, 
in  relation  to  the  matter,  until  the  expiration  of  thirty- 
nine  days  after  the  fire.  The  defendant  had  not  done 
or  said  anything  before  the  thirty  days  had  elapsed 
which  could  justify  the  plaintiff  in  believing  that  proof 
of  loss  would  not  be  required,  and  thereby  cause  him 
to  omit  serving  the  same  in  time.  In  retaining  the 
account  of  the  proofs  of  loss  there  certainly  was  no 
waiver  of  the  condition.    At  the  time  of  serving  the 
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verified  account  required  by  the  policy  upon  the 
defendant,  the  plaintiff  had  forfeited  his  rights  under 
the  policy.  There  can  be  no  waiver  of  a  condition 
precedent  except  there  be  in  the  case  an  element  of 
estoppel  (Underwood  v.  Farmers'  Joint  Stock  Ins.  Co., 
67  iV^.  Y.  506).  In  Ripley  v.  iStna  Ins.  Co.,  30  N.  T. 
136,  the  rule  is  laid  down  by  Mullen,  J.  He  says : 
"  It  seems  to  me  that  a  waiver,  to  be  operative,  must  be 
supported  by  an  agreement  founded  on  \  valuable 
consideration ;  or,  the  act  relied  on  as  a  waiver  must 
be  such  as  to  estop  a  party  from  insisting  on  perform- 
ance of  the  contract  or  forfeiture  of  condition.'' 

Judgment  should  be  ordered  for  defendant  on  the 
verdict,  with  costs. 


Sanford,  J.,  concurred. 


CHARLES  C.  HARRISON,  et  al.,  Plaintiffs 
AND  Respondents,  v.  WILLIAM  R.  ROSS,  bt 
AL.,  Defendants  and  Appellants. 

L  Bboksb  to  sell  and  fubchass. 
1.  Sold  note. 

(a)    ^*Ck>LLBCT  AT  OUB  OFFICE."      COK8TBUCTION  OF  PHBASB. 

A  sold  note  signed  by  the  brokers  stated  the  parties  on  whose 
account  the  sale  was  made,  and  then  contained  the  foUow- 
ing:  '*  Send  invoice  and  bill  of  lading  to  our  office.  Collect 
at  our  office." 

nELDy 

not  authority  for  payment  hy  the  vendees  to  (he  Irokere. 

Before  Speib  and  Sanfobd,  JJ. 

Decided  Nwember  4, 1878. 
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The  defendants  appealed  from  a  judgment  entered 
upon  a  verdict  of  a  jury  under  the  direction  of  the 
court,  and  from  an  order  denying  a  motion  for  a  new 
trial  upon  the  minutes. 

The  plaintiffs  are  sugar  refiners,  doing  business  in 
Philadelphia.  They  sue  to  recover  a  balance  of 
$2,981.52  and  interest,  for  two  hundred  and  fifty  bar- 
rels of  crushed  sugar,  claimed  to  have  been  sold  by 
them  to  the  defendants,  doing  business  in  Montreal, 
Canada. 

The  answer  alleged,  in  substance,  that  pursuant  to 
an  offer  by  Dayton  &  Co.,  to  procure  and  furnish  to 
them  sugars,  at  certain  prices  specified  by  them,  Day- 
ton &  Co.,  to  be  paid  for  on  delivery,  they  gave  Day- 
ton &  Co.  an  order  to  procure  and  ship  to  them  a  certain 
quantity  of  sugar  at  the  prices  named ;  that  pursuant  to 
said  order  Dayton  &  Co.  did  ship  to  them  two  hundred 
and  fifty  barrels  of  crushed  sugar,  for  which  they,  on 
the  receipt  thereof,  paid  to  Dayton  &  Co.  the  purchase 
price  thereof ;  and  then  proceeded :  "  And  these 
defendants,  upon  information  and  belief,  aver  that  the 
sugars  so  shipped  to  them  by  said  Dayton  &  Co.  are 
the  same  sugars  referred  to  in  said  complaint,  and 
^were  purchased  by  them  from  said  plaintiffs,  and  that 
by  the  terms  of  said  purchase  the  same  were  to  be  paid 
for  to  said  Dayton  &  Co.  at  their  office  in  the  city  of 
New  York,  as  the  agents  of  said  plaintiffs,  within 
thirty  days  after  the  same  were  so  purchased  ;  but 
these  defendants  allege  and  aver  that  at  the  time  they 
received  and  paid  for  said  sugars,  they  had  no  knowl- 
edge that  the  same  had  been  so  purchased  from  said 
plaintiffs,  and  that  they  paid  for  the  same  at  the  office 
of  said  Dayton  &  Co.,  in  the  city  of  New  York,  within 
thirty  days  after  the  same  were  so  purchased  by 
them." 

It  appeared  on  the  trial  that  the  sugar  was  sold 
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through  Dayton  &  Co.,  brokers,  in  the  city  of  New 
York,  and  that  the  contract  of  sale  was  as  follows  : 

"New  York,  April  30,  1875. 

Sold  for  account  of 

Messrs.  Harrison,  Havemeyer  &  Co., 
To  Messrs.  W.  R.  Ross  &  Co., 

260  bbls.  stand,  crushed  sugar, 

at  llJi  4—30  days. 
For  export. 

Mark: 


•a 

o 
o  <» 

(D 

5  is 

g  QQ  V    Montreal. 

^  5  Await  directions. 

A  I     Ship  by 

^  Clyde's  Line  via  Providence, 

and  send  invoice  and  bill  of  lading  to  our  office. 
Collect  at  our  office. 

"DAYTON  &  CO." 

It  also  appeared  that  about  June  9,  1875,  plaintiffs 
wrote  the  defendants  the  following  letter : 

''Franklin  Sugar  Refinery, 
"  IIarrison,  Havemeyer  &  Co., 

"Office,  101  South  Front  Street, 

"  Philadelphia,  June  9,  1876. 
"  Mess.  W.  R.  Ross  &  Co., 

''Montreal,  Canada. 
"  Dear  Sirs : 

"  The  contract  rendered  us  by  Mess.  Dayton  &  Co. 
calls  for  a  settlement  of  our  bills  in  30  days,  at  their 
office  in  New  York. 

"  We  have  not  as  yet  been  paid  for  your  bill  6  May. 
Will  you  please  put  Mess.  Dayton  &  Co.  in  funds — if 
you  have  not  already  done  so — and  instruct  them  to 
accept  our  draft  for  amount  now  overdue  1 

"  Yours  truly, 
"HARRISON,  HAVEMEYER  &  CO. 
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There  was  a  great  deal  of  other  testimony,  which  is 
not  material,  as  it  has  no  bearing  on  the  propositions 
contained  in  the  head-note. 

Johnson  &  Cantine^  attorneys,  and  F.  G\  Caviine^ 
of  counsel,  for  appellants : — I.  The  evidence  at  the 
trial  justifies  the  theory  that  the  defendants  dealt  with 
Dayton  &  Co.  as  principals ;  that  the  latter  were  per- 
mitted by  the  plaintiffs,  either  designedly  or  through 
their  negligence,  to  sell  the  sugar  in  question  as  their 
own  and  to  collect  the  price  from  the  defendants ;  and 
that  the  defendants,  having  paid  Dayton  &  Co.  for  the 
sugar,  discharged  their  liability  therefor. 

n.  The  expression  in  the  sale  note,  ' '  collect  at  our 
office,"  can  only  be  interpreted  to  mean  that  the  price 
of  the  sugar  should  be  collected  by  Dayton  &  Co.  at 
their  office  in  New  York,  and  not  by  the  plaintiffs  in 
Philadelphia.  It  is  analogous  to  the  case  of  a  note 
payable  at  bank.  The  plaintiffs  themselves  so  inter- 
preted it.  It  is  also  manifest  from  the  tenor  of  Mr. 
Frazier's  -testimony,  and  of  the  plaintiffs'  letters  to 
Dayton  &  Co.,  that  they  never  expected  to  collect  the 
moneys  due  for  their  sugar,  sold  by  Dayton  &  Co., 
themselves. 

ni.  The  theory,  upon  which  the  plaintiffs  ap- 
parently proceeded  at  the  trial,  that  Dayton  &  Co. 
were  the  agents  solely  of  the  defendants,  was  wholly 
unwarranted  by  the  testimony. 

IV.  The  defendants  have  paid  for  the  sugar,  not 
only  in  accordance  with  the  contract  of  sale,  but  in , 
compliance  with  the  wishes  and  instructions  of  the 
plaintiffs  expressed  in  the  letter  of  June  9 ;  and  to 
require  them  to  pay  it  again  is  repugnant  alike  to  just- 
ice and  to  the  law  of  the  case.  If  any  mistake  has 
occurred,  it  is  not  the  fault  of  the  defendants,  who 
performed  their  whole  duty  in  the  premises,  but  the 
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result  of  the  plaintiffs'  negligence  in  omitting  to  notify 
them  in  season  not  to  pay  Dayton  &  Co. 

Mann  &  Parsons^  attorneys,  and  John  E,  Parsons^ 
of  counsel;  for  respondents : — I.  The  sugar  was  sold  by 
the  plaintiffs  to  the  defendants.  Dayton  &  Co.  were 
employed  by  the  defendants  to  purchase  the  sugar. 
They  merely  acted  as  brokers  in  the  transaction. 

II.  Before  the  defendants  placed  any  funds  in  Day- 
ton &  Co.' 8  hands  they  knew  that  the  plaintiffs  were 
the  sellers  of  the  sugar.  This  is  quite  immateriaL 
They  knew  that  somebody  was  the  seller  of  the  sugar ; 
that  they  were  the  purchasers ;  and  that  they  could 
only  discharge  themselves  by  payment.  In  point  of 
fact,  however,  they  did  know  that  the  sugars  were 
purchased  from  the  plaintiffs  before  sending  any  money 
to  Dayton  &  Co. 

III.  The  remittances  by  the  defendants  to  Dayton 
&  Co.  were  not  intended  to  be  on  account  of  the 
plaintiffs'  bill. 

IV.  The  only  question  in  the  case  is  whether  the 
provision  of  the  contract,  "send  invoice  and  bill  of 
lading  to  our  office,  collect  at  our  office,"  had  the  effect 
of  making  the  plaintiffs  chargeable  for  money  received 
by  Dayton  &  Co.  from  the  defendants.  This  cannot  be 
successfully  maintained.  1.  The  invoice  referred  to 
was  the  bill  of  the  plaintiffs.  According  to  the  con- 
tract it  was  a  bill  against  the  defendants.  The  pro- 
vision that  it  should  be  sent  to  Dayton  &  Co.'s  office 
meant  simply  that  the  plaintiffs  were  to  send  there  for 
payment  of  the  bill.  The  bill  of  lading  was  to  be  sent 
there.  That  is,  the  sugar  was  to  be  delivered  to  the 
defendants  at  the  office  of  Dayton  &  Co.  Sending  the 
bill  there  did  not  constitute  payment.  2.  A  person 
residing  in  Boston  buys  of  Messrs.  Tiffany  &r  Co.  a  bill 
of  jewelry,  and  directs  his  bill  to  be  sent  to  his  New 
York  agent.  Does  that  constitute  payment  of  the  bill  ? 
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Do  Messrs.  Tiffany  &  Co.  thereby  accept  the  responsi- 
bility of  the  agent  ?  In  such  a  case  the  agent  does  not 
even  assume  the  responsibility  of  payment.  Neither 
did  Dayton  &  Co.  do  so  in  this  case.  8.  And  so,  again, 
though  the  contract  contains  the  expression,  ^^  collect 
at  our  office,"  the  deposit  by  the  defendants  of  money 
there  did  not  pay  the  bill.  "  Collect "  means  "  obtain 
the  money,"  '*  receive  the  money."  The  plaintiffs 
were  to  collect.  They  were  to  receive  the  money. 
Unless  they  did  so  receive  it,  it  was  not  collected  by 
them.  A  promissory  note  is  very  frequently  made 
payable  at  the  bank  in  which  the  maker  keeps  his 
account.  Even  that  does  not  constitute  payment  (Hill 
T.  Place,  5  Abb.  Pr.  If.  S.  18,  special  term,  affirmed  by 
general  term).  No  question  of  negligence  is  involved. 
The  plaintiffs  pressed  Dayton  &  Co.  They  failed.  4. 
It  was  a  matter  of  indifference  to  the  plaintiffs  where 
the  bill  was  to  be  paid  ;  that  which  was  essential  was, 
that  it  should  be  paid.  They  acquiesced,  therefore,  in 
the  provision  of  the  contract  that  the  bill  should  be 
collected  at  Dayton  &  Co.'s  office.  This  assumed  that 
the  defendants  would  see  that  the  bill  was  paid  there, 
and  they  were  required  to  do  so.  In  accordance  with 
this  construction  of  the  contract  the  plaintiffs,  on  June 
9,  1875,  wrote  to  the  defendants,  informing  them  that 
the  bill  had  not  been  paid,  though  they  had  drawn 
upon  Dayton  &  Co.  for  payment,  and  requesting  the 
defendants  to  put  Dayton  &  Co.  in  funds,  and  to  in- 
struct them  to  accept  the  draft ;  in  other  words,  to 
instruct  them  to  pay  the  bill.  If  Dayton  &  Co.  had 
accepted  such  a  draft,  that  would  not  constitute  jysLj- 
inent  unless  it  was  specifically  so  agreed  (Claflin  v. 
Ostrom,  54  IT.  T.  581 ;  Roberts  v.  Fischer,  43  Id.  159). 
B.  The  defendants  may  maintain  that  this  letter 
authorized  the  remittance  of  funds  by  the  defendants 
to  Dayton  &  Co.  on  the  plaintiffs'  account.  This  is  not 
so  :  First,  because  the  letter  follows  the  provisions  of 
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the  contract,  which  requires  the  defendants  to  put 
Dayton  &  Co.  in  funds,  and  to  see  that  they  pay  the 
plaintiffs'  bill :  and,  Second,  because  no  money  was 
remitted  to  Dayton  &  Co.  by  the  defendants  upon  or 
after  the  receipt  of  this  letter. 

By  the  Court. — Speir,  J. — [After  reviewing  the 
evidence  and  arriving  at  the  conclusion  .that  upon  the 
undisputed  evidence  and  facts  the  sale  was  made 
through  Dayton  &  Co.,  who  acted  as  brokers  for  both 
seller  and  buyer,  that  defendants  had  knowledge  before 
they  placed  any  funds  in  the  hands  of  Dayton  &  Co., 
that  the  plaintiffs  were  the  sellers  of  the  sugar ;  that 
the  remittance  to  Dayton  &  Co.  was  not  intended  to  be 
on  account  of  plaintiff's  bill ;  and  that  plaintiffs,  in 
fact,  received  but  $1,000  from  defendants,  for  which, 
due  credit  was  given,  proceeds  :]  The  only  question  in 
the  case  is  whether  the  provision  of  the  contract — 
"send  invoice  and  bill  of  lading  to  our  office,  col- 
lect at  our  office," — had  the  effect  of  charging  the 
plaintiffs  for  money  received  by  Dayton  &  Co.  from 
the  defendants.  The  invoice  mentioned  here  is  the 
plaintiffs'  bill  sent  to  the  defendants  with  the  ship- 
ment of  the  sugar.  The  contract  informs  the  defend- 
ants that  the  sale  was  made  on  account  of  the  plaintiffs 
to  them,  and  the  bill  is  made  against  them  and  calls 
for  payment.  The  defendants  were  not  authorized  to 
pay  to  Dayton  &  Co.,  although  payment  was  to  be 
made  at  their  office.  The  general  rule  is,  that  a  broker 
employed  to  buy  or  sell,  has  no  authority  to  receive 
payment.  The  exception  to  the  rule  prevails  where 
the  broker  is  clothed  with  the  indicia  of  authority  to 
receive  payment,  especially  where  the  principal  is  not 
disclosed  {Russell  on  Fac.  and  Brokers^  48  Law  Lib. 
68-110 ;  Cassel  d.  Thornton,  3  Car.  &  P.  352  ;  Higgins 
V.  Moore,  34  N.  T.  417).  The  defendants  were  apprised 
by  the  contract  and  the  bill  received  from  the  plaint- 
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iffs,  that  the  goods  were  bought  from  the  plaintiffs,  and 
payment  was  due  to  them,  to  be  made  at  the  office  of 
the  brokers.  The  main  defense  relied  on  was :  that 
at  the  time  the  sugars  were  received  and  paid  for  they 
had  no  knowledge  that  the  same  had  been  purchased 
from  the  plaintiffs.  The  contrary  was  affirmatively 
proved  by  the  testimony  of  one  of  the  defendants,  and 
what  is  still  more  conclusive,  the  payments  made  to 
Dayton  &  Co.  were  made  before  the  time  of  payment 
had  expired,  and  were  made  on  an  arrangement  with 
them  by  which  a  currency  price  had  been  converted 
into  a  gold  price,  and  after  the  receipt  of  the  plaintiffs' 
bill  by  the  defendants. 

The  judgment  and  order  should  be  affirmed  with 
costs. 


Sanford,  J.,  concurred. 


OTTO  KROMER.  Plaintiff  and  Respondent,  v. 
ANTON  HEIM,  Defendant  and  Appellant. 

L  Estoppel.  .    ' 

1.  Excess  of  ikyoick  fbice  of  goods  oyer  coittract  price. 
(a)  Where  an  agreement  calls  for  the  deliYery  l^y  a  debtor  to  his 
creditor  of  goods  at  certain  prices  in  payment  of  the  debt,  and 
the  goods  are  delivered  with  bills  having  the  prices  annexed, 
and  the  creditor  does  not  return  the  goods,  an  objection  that 
the  prices  contained  in  the  bills  were  in  excess  of  those  stipu- 
lated for,  comes  too  late,  and  the  delivery  of  the  goods  must  be 
taken  as  payment,  to  the  extent  of  the  prices  contained  in  the 
bills. 
n.  Accord  and  satirfaction. 

1.  Stipulation  to  settle  judgment. 
(a)  When  it  and  the  acts  done  under  it  wiU  not  stutain  a  plea  of  ac- 
cord and  satisfaction, 
1.  A  plaintiffs  attorney  made  a  stipulation,  signed  by  him 
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alone,  whereby  he  agreed  to  accept  in  settlement  of  a 
judgment  held  by  his  client,  goods  to  a  certain  amount,  to 
be  delivered  by  the  judgment  debtor  to  the  judgment  cred- 
itor or  on  his  order,  and  upon  delivery  of  goods  to  the  speci- 
fied amount,  then  to  take  for  the  balance  of  the  judgment 
an  assignment  by  the  judgment  debtor  of  his  interest  in  a 
certain  patent  and  the  assets  of  such  patent  business ;  the 
judgment  debtor,  after  having  delivered  goods  to  the  speci- 
fied amount,  tendered  an  assignment  of  the  patent  and  of 
the  assets  of  the  business,  tohieh  the  judgment  creditor  refuud 
toaeoqfL 

HELD, 

not  an  accord  and  satisfaction  of  the  judgment. 
(b)  What  toauld  siuitain  the  plea. 
If  in  above  put  case  the  judgment  creditor  had  accepted  the  as- 
signment, there  would  have  been  an  accord  and  satisfaction, 
nL  8t(b8tUtUed  agreement. 

1.   RB4iUIStTS  TO  CONSTITUTB. 

(a)  That  creditor  has  a  right  of  action  on  it. 
1.  Applieatiofi. 
(a)  In  above  put  case  the  stipulation  was  held  not  to  be  a 
substituted  agreement,  because  the  defendant  being  under 
no  obligation  to  do  anything  whatever  under  it,  there  was 
no  consideration  for  it  and  the  plaintiff  had  no  right  of 
action  on  it. 

Before  Speir  and  Sanford,  J  J. 

Decided  November  4, 1878. 

This  is  an  appeal  from  an  order  of  the  special  term 
denying  an  application  of  the  defendant  to  set  aside  an 
execution  and  to  compel  satisfaction  of  a  judgment. 

The  motion  rose  under  the  following  stipulation. 

"New  York  Superior  Court." 

Judgment 

$4,aS4.08,  en- 
tered June  24, 
1876. 


Otto  Kromer 

against 
Anton  Heim. 


^j 


"Plaintiff  will  accept  in  settlement  of  the  above 


r 
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judgment  $3,000,  and  an  assignment  of  defendant's 
interest  in  Kromer  &  Ohlemacher  belt  clasp  improve- 
ment jmtent,  and  assets  of  said  patent  business,  if  paid 
within  one  year  in  cash ;  or  if  defendant  pays  $250  in 
cash  at  the  date  hereof,  and  $250  cash  within  thirty 
days  from  date  hereof,  and  $260  in  belting  within  thirty 
days.' 

'^$500  in  merchandise  in  four  months. 

'^$240  in^ash  in  six  months. 

"$250  in  merchandise  in  eight  months. 

"$500  in  merchandise  in  twelve  months, 
and  $500  in  merchandise  every  four  months,  until  the 
said  judgment  is  paid.  Interest  to  be  charged  to  the 
amount  of  the  judgment  unpaid,  and  when  said  judg- 
ment shall  all  be  paid,  except  the  amount  of  one  thou- 
sand dollars  remaining  unpaid,  plaintiff  will  accept  a 
transfer  of  defendant's  interest  in  said  belt  clasp  patent 
and  assets,  and  allow  said  $1,000  therefor. 

.  "The  belting  and  merchandise  must  be  furnished 
by  the  defendant  on  as  favorable  terms  as  would  be 
allowed  by  J.  B.  Hoyt  &  Co.,  or  New  York  rate  for 
cash  sales,  and  of  a  good  merchantable  quality,  and 
such  belting  shall  be  shipped  by  defendant  to  such  par- 
ties as  the  plaintiff  may  direct,  and  the  freight  paid  in 
advance  sand  charged  to  the  account,  and  the  amount 
I)aid  for  freight  shall  be  deducted  out  of  the  next  in- 
stallment or  payment  by  defendant  to  plaintiff. 

"No  goods  to  be  shipped  by  defendant  without 
orders  from  plaintiff. 

"In  case  of  defendant's  insolvency  or  failure  to 
comply  with  the  foregoing,  plaintiff  will  not  be  bound 
to  allow  $1,000  for  said  belt  clasp  patent,  and  this  stip- 
ulation is  terminated.  If  defendant  complies  with  the 
foregoing  stipulation,  I  will  not  docket  the  judgment 
or  issue  execution  thereon,  and  until  defendant  makes 
or  shall  be  in  default  in  one  of  said  payments  for  ten 
days,  all  proceedings  on  said  judgment  shall  be  and 
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the  same  are  hereby  stayed,  and  upon  the  performance 
hereof  by  the  defendant,  said  judgment  shall  be  satis- 
fied and  discharged  by  the  plaintiff. 

''  New  York,  July  26,  1876. 

"  J.  W.  PEETER,  Att'y  for  Otto  Kromer,  Pl'ff.' 

Defendant  alleges  that  he  delivered  such  merchan- 
dise, pursuant  to  the  terms  of  the  stipulation,  as  to  leave 
remaining  unpaid  on  the  judgment  only  $1,000,  and 
that  he  thereupon  tendered  to  the  plaintiff  a  transfer 
of  his  interest  in  the  belt  clasp  patent  and  assets ; 
which  plaintiff  refused  to  accept. 

Plaintiff  claimeJi  that  he  was  not  bound  to  accept 
the  assignment:  1.  Because  defendant  shipped  the 
goods  to  him  at  prices  in  excess  of  those  fixed  by  the 
stipulation,  the  overcharge  thereby  created  being 
$577.08.  2.  Because  there  is  nothing  in  the  stipula- 
tion which  renders  it  obligatory  on  him  to  accept  the 
assignment. 

The  motion  was  referred,  and  the  referee  denied  it. 

The  report  of  the  referee  was  confirmed  at  the 
si)ecial  term,  and  thereupon  the  order  was  made  from 
which  this  appeal  is  taken. 

Z>.  M.  Porter,  attorney,  and  of  counsel,  for  appel- 
lant : — I.  An  accord  and  satisfaction  was  established. 
1.  The  stipulation  was  good  as  an  accord.  The  plain- 
tiff relies  upon  the  cases  of  Noe  v.  Christie  (51  iT.  71 
270),  and  Tilton  v.  Alcott  (16  Barb.  598),  but  they  are 
distinguishable  from  this  case.  There  is  an  element  in 
this  case  which  was  not  in  those.  Here  the  property 
was  to  be  manufactured,  and  was  to  be  delivered  in 
quantities  to  suit,  and  in  such  quantities  as  the  plaintiff 
might  direct,  except  the  belt  clasps,  which  the  plain- 
tiff already  had,  and  the  patent,  of  which  he  was  joint 
owner.  The  agreement  to  manufacture  and  deliver  is 
a  consideration  more  beneficial  to  the  plaintiff  than  an 
agreement  to  pay  the  judgment  in  full  in  cash.    The 
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case  at  bar  therefore  falls  with  the  cases  of  Coit  v.  Hous- 
ton, 3  Johns.  Cas.  243 ;  Payne  v.  Barnet,  2  Marsh. 
312 ;  Watkinson  v.  Inglesby,  5  Johns.  386 ;  Billings 
7).  Vanderbeck,  23  Barb.  546 ;  Steinman  v.  Magnus,  2 
Camp.  124 ;  1  Bast,  390 ;  Bradley  v.  Gregory,  2  Oamp. 
383 ;  Wood  v.  Roberts,  2  Star/c.  417 ;  Boothby  v.  Sow- 
den,  3  Camp.  175  ;  Howard  v.  Norton,  65  Barb.  161 ; 
Philips  V.  Bergen,  2  Id.  608 ;  Good  v.  Sherman,  2  -S.  <fe 
Ad.  328 ;  Pinnell's  Case,  5  Hep.  117 ;  Andrew  v. 
Boughey,  I>i/ery  756 ;  Corwin  v.  Clark,  3  JSxch.  375 ; 
Ijynn  v.  Bruce,  2  IT.  Bl.  317 ;  Lyth  v.  Ault,  7  Exch. 
664;  Jones  v.  BuUett,  2  Liit.  49;  Blinn  v.  Ches- 
ter, 5  Day^  359 ;  2  Parsons  on  Contracts^  6th  Ed. 
619,  note  z,  and  authorities  there  cited;  Andrew  v. 
Boughey,  Dyer^  75  a ;  Pinnell's  Case,  5  Rep.  117 ; 
Sibree  v.  Tripp,  5  if.  <6  TT.  23,  35  ;  Brooks  v.  White, 

2  J/"<?^.  285,  286 ;  Jones  v.  BuUett,  2  Litt.  49  ;  Douglas 
7y.  White,  3  Barb.  Gh.  621 ;  Blinn  d.  Chester,  5  Day^ 
359  ;  Eaton  v.  Lincoln,  13  Mass.  424  ;  Smith  'o.  Brown, 

3  HawkSy  680 ;  Mnsgrave  n.  Gibbs,  1  Dal.  216 ; 
CoTnyn!  s  Dig.  Accord,  B ;  Brooks  n.  White,  2  Met. 
283  ;  Henderson  v.  Moore,  5  Cranch^  11 ;  Northington 
t).  Higby,  3  Bing.  &  C.  454 ;  Sibree  v.  Tripp,  15  J/.  <fe 

TT.  23;  Jones  v.  Perkins,  S9  Miss.  (7  Gush.)  139; 
Christie  n.  Craige,  20  Penn.  430 ;  Grocers'  Bank  of 
ISew  York  7).  Pitch,  1  Thomp.  &  G.  651,  654,  affirmed 
in  68  N.  T.  623.  The  referee  and  the  court  below  fell 
into  an  error,  because  they  did  not  make  the  distinc- 
tion that  the  agreement  to  manufacture  the  goods, — 
tliat  is,  to  manufacture  goods  at  a  fixed  price,  and  the 
services  of  the  defendant  Heim,  in  manufacturing  and 
delivering  them, — constituted  a  new  consideration.  The 
agreement  is  enforceable  as  an  equitable  satisfaction 
(Scott  V.  Prink,  53  Barb.  533,  543 ;  Kelly  v.  Dee,  2 
Thomp.  &  G.  286). 

n.  There  were  other  features  of  the  accord.    Plain- 
tiff I'eceived  the  goods,  and  take  his  conduct,  and  his 
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receipt  of  the  invoices  with  each  delivery,  and  the 
court  must  be  convinced  that  the  allegation  of  over- 
charge is  entirely  insincere,  and  was  an  afterthought 
to  furnish  him  a  pretense  or  plausible  but  unfounded 
excuse  for  refusing  to  satisfy  the  judgment.  Even  if 
there  had  been  an  overcharge,  it  would  have  no  legal 
effect,  because  plaintiff  has  received  the  goods  and  has 
his  pay  for  them.  Kromer  waived  a  tender  by  refusal 
to  receive  the  belt  clasps  and  an  assignment  of  the 
patent  (Holmes  v.  Holmes,  5  Seld.  625 ;  Reay  9. 
White,  3  Ti/rwh.  596 ;  S.  C,  1  C.  <fe  -Sf-  748).  The  plain- 
tiff  and  his  agent  admit  that  the  patent  and  assets  are 
worthless;  therefore  the  judgment  is  satisfied  inde- 
pendently of  the  patent,  and  the  agreement  has  been 
fully  performed  (See  authorities  and  note  to  Cumber 
t?.  Wane,  1  Smithes  Leading  Cases^  7th  Ed.  p.  698, 
citing  Sibree  d.  Tripp,  15  M.  <6  W.  23).  The  maxim, 
''  JVe  minimis  curat  Zaa?,"  applies. 

III.  It  is  insisted  that  the  proposal  signed  by  the 
plaintiff  through  his  attorney,  containing  a  writteu 
statement  of  the  terms  of  a  proposed  purchase  of  per- 
sonal property,  which  property  has  been  delivered  to, 
and  possession  of  it  has  been  taken  by  the  plaintiff,  is 
an  acceptance  of,  and  acquiescence  in  the  terms  of  t^e 
proposal  of  the  plaintiff  to  receive  it,  and  that  would 
be  especially  the  case  where  both  parties  have  writteoi 
letters  ordering  compliance  therewith  and  the  accept- 
ance of  goods  in  i)erf  ormance  of  the  contract  pursuant 
to  such  orders  under  the  contract,  make  it  a  valid  con- 
tract (Dent  V.  North  American  Steamship  Co.,  49  Jff.  Y. 
390 ;  Osbom  7).  Gkintz,  60  Id.  540  ;  Gteylor  Manufactur- 
ing Co.  D.  Allen,  63  Id.  615 ;  Fellows  7).  Strong,  24 
Wend.  278) 

IV.  Kromer's  agreement  is  a  release  (Willis  t>. 
De  Castro,  4  C.  B.  N.  &  211 ;  Hodges  v.  Smith,  1 
Te7*m  Hep.  446 ;  Greenbaugh  v.  McClelland,  30  j&.  •/". 
Q.  B.  15  ;  Smith  «.  Mapleback,  8  Term  Hep.). 
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V.  If  Kromer's  position  is  correct,  that  the  belt 
clasps  and  pateHts  are  worthless,  i.  ^.,  worth  nothing, 
then  the  judgment  is  fnlly  paid,  as  he  made  a  contract 
for  and  w^n  a  good  consideration.  Heim  accepted  it, 
and  it  is  Talid  as  a  contract  (Story  t>.  Salomon,  Ct. 
App.  MSS.),  and  he  j)erformed  it,  and  the  judgment  is 
paid.  Otherwise,  Heim  has  paid  all  that  he  is  to  pay 
before  Kromer  agreed  to  buy  the  belt  clasps  and  patent 
for  $1,G00,  in  full  satisfaction  of  the  balance  of  the 
jiidgment.  Until  all  except  the  $1,000  was  paid  the 
agreement  was  a  dependent  one,  and  as  soon  as  all 
except  $1,000  was  paid,  it  became  and  was  a  sub- 
stituted agreement,  and  either  party  could  sue  to 
enforce  it,  and  it  operated  as  a  good  executed  accord 
and  satisfaction, — i.  ^.,  Kromer  had  an  absolute  right  to 
the  belt  clasps  and  patent,  and  Heim  to  a  satisfaction 
(Good  t.  Cheeseman,  2  Barn,  &  A.  335 ;  Bailey  v. 
Homan,  8  Bing.  N.  O.  915;  Evans  v.  Powis,  1  Uxch. 
601 ;  Curlewis  i.  Clark,  8  Id.  375  ;  Glockton  7>,  Hall, 
16  Q.  B.  1039,  cited  in  Smilh  L.  Oas.  7th  Ed.  601  n). 

J.  W.  Feeter^  attorney,  and  of  counsel  for  respond- 
ent, urged : — ^I.  The  stipulation  signed  by  plaintiffs 
attorney  alone,  on  July  26,  1876,  is  no  contract — ^is  no 
agreement,  (a)  It  is  void  for  want  of  consideration  (1 
Pars,  on  Oon.  427).  (6)  It  is  void  for  want  of  mutu- 
ality. No  action  for  a  breach  of  that  document  could 
be  sustained  by  either  party.  The  promise  of  each 
must  be  concurrent  and  obligatory  at  the  same  time  to 
render  dither  binding,  and  should  be  so  stated  in  the 
declaration.  It  is  nudum  pactum  (Utica  &  Syra- 
cuse R.  R.  Co.  V.  Brinckerhoff,  21  Wend,  139,  by 
Nelson,  J. ;  De  Zeny  «.  Bailey,  9  Id.  336,  by  Nel- 
son, J.).  That  document  is  merely  a  privilege 
given  to  defendant  wholly  without  consideration,  giv- 
ing defendant  time  to  pay  the  judgment,  and  to  pay 
the  principal  portion  thereof  in  merchandise  ;    and 
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when  reduced  to  $1,000  to  throw  that  oflf,  and  take 
said  assignment,  which  privilege  was  terminable  at 
will  by  plaintiff.  Defendant  never  executed  or  signed 
the  document ;  was  never  bound  to  perform  it ;  never 
agreed  to  dp  anything  under  it.  As  defendant  was  not 
bound,  plaintiff  was  not  (21  Wend.  139,  above  cited), 
further  than—plaintiff  not  having  returned  the  goods 
which  he  allowed  defendant  to  deliver,  plaintiff  is 
bound  to  credit  defendant  with  the  amount  at  prices 
defendant  charged,  although  said  prices  were  in  excess 
of  J.  B.  Hoyt's,  or  New  York  rates  at  cash  sales,  on 
the  judgment.  When  satisfied  that  defendant  is  not 
acting  in  good  faith,  and  has  charged  from  fifteen  to 
twenty  per  cent,  more  more  than  New  York  rates  for 
cash  sales,  plaintiff  is  under  no  obligation  to  submit  to 
the  fraud  of  allowing  defendant  $577.78  more  than  the 
$1,000  he  ijromised  to  throw  off. 

II.  The  defendant  is  bound  only  to  pay  the  judg- 
ment entered  by  plaintiff  in  full,  in  money,  $4,334.08. 
The  court  adjudicated  that,  June  24,  1876.  (a)  Plain- 
tiff had  waited  six  years,  since  1870,  to  get  that  j'udg- 
ment,  and  wanted  no  new,  or  other  obligation  from 
defendant, — and  took  none,  and  made  none.  (6) 
Release  not  under  seal,  and  without  consideration,  is 
void  (2  Johns.  438 ;  2  Cow.  122  ;  Seymour  v.  Minturn, 
17  Johns.  169 ;  Mitchel  v.  Hawley,  4  Den.  414).  (c) 
The  document  is  merely  a  privilege  in  which  plaintiff 
promised,  on  certain  conditions  and  without  considera- 
tion, to  take  a  less  sum  than  the  amount  due  to  him. 
Plaintiff  has  not  accepted  the  performance.  Plaintiff 
has  distinctly  refused  to  accept  defendant's  pretended 
performance. 

III.  Said  document  being  no  contract,  the  transac- 
tion or  case  does  not  constitute  an  accord  and  satisfac- 
tion, (a)  Payment  of  a  less  sum  than  that  due  does 
not  operate  as  an  accord  and  satisfaction  (2  Johns. 
448 ;  Seymour  v.  Minturn,  17  Id.  169).    (J)  Perform- 
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ance  has  not  been  accepted  by  plaintiff  as  accord  and 
satisfaction.  Tender  of  performance  is  not  sufficient ; 
there  is  no  accord  unless  performance  is  accepted 
(Tilton  V.  Alcott,  16  Barb.  698,  and  many  cases  cited). 
{c)  Plea  of  accord  and  satisfaction  is  not  supported  by 
proof  of  a  tender  made  to  plaintiff's  attorney,  who  de- 
clined to  accept  it  as  satisfaction,  for  one  of  the 
essentials,  acceptance,  is  wanting  (Noe  v.  Christie,  51 
J\r.  F.  270 ;  Hammond  v.  Christie,  5  Hobt,  160 ;  Burge 
D.  Koop,  Id.  1 ;  Gteary  v.  Page,  9  JBosw.  300 ;  Mitchel  v. 
Hawley,  4  Den.  414). 

By  the  Court. — Speib,  J.— By  the  terms  of  the 
stipulation  the  price  of  the  merchandise  to  be  deliv- 
ered was  provided  for.  It  was  delivered  at  certain  in- 
tervals of  time,  with  the  prices  named  and  fixed  at  the 
several  times  of  delivery.  The  plaintiff  raises  the 
objection  that  some  of  the  merchandise  had  been  in- 
voiced to  him  at  too  high  prices ;  that  it  was  provided 
in  the  stipulation  that  the  merchandise  ordered  by 
plaintiff  must  be  furnished  by  the  defendant,  on  as 
favorable  terms  as  would  be  allowed  by  New  York 
firms  at  New  York  rates  for  cash  sales,  and  of  good 
quality;  that  the  overcharges  in  defendant's  bill 
amount  to  1577.08.  The  objection  comes  too  late.  All 
the  merchandise  had  been  delivered  with  the  bills  and 
prices  annexed,  and  the  goods  delivered  were  not  re- 
turned. 

When  the  amount  due  under  the  stipulation  had 
been  reduced  to  $967.68,  the  defendant  made  and  ten- 
dered to  the  plaintiff  an  assignment  of  the  patent,  and 
of  the  assets  of  the  business,  which  the  plaintiff  de- 
clined to  accept.  Had  he  accepted  the  assignment, 
such  acceptance,  with  the  previous  ca6h  payments  and 
payments  in  merchandise  under  the  stipulation,  would 
have  been  a  full  and  complete  accord,  payment  and 
satisfaction  of  said  judgment. 
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The  diffieutty  in  rastaining:  de£eiidaiit'9  motios  to 
set  aside  the  execution,  and  to  compel  a  satisfactioD  of 
the  judgment,  is  that  no  consideration  appears  in  the 
stipulation.  It  is  a  mere  privilege,  for  which  the  der 
fendant  paid  nothing,  and  came  under  no  obligation  to 
do  anything  whatever.  It  was  entirely  optional  with 
him  whether  he  would  ^vail  himself  of  making  any  of 
the  payments,  or  executing  the  assignment.  The 
judgment  was  good  in  the  hands  of  the  plaintiff,  and 
could  be  presently  executed.  He  gave  time  to  the 
defendant  by  paying  down  $250  in  cash^  and  at  inter- 
vals in  cash  and  merchandise,  until  the  whole  sum 
should  be  reduced  to  $1,000.  It  waSy  in  fact,  reduced 
by  the  payments' to  the  sum  of  $967.08,  and  an  assign- 
nient  of  the  patent,  &c*,  was  tendered,  but  not  ac- 
cepted. 

It  is  well  settled  that  an  accord,  executory,  with  ten- 
der of  i)erformance,  is  no  bar  to  an  action.  There  are 
no  facts  to  show  that  there  was  an  accord  and  satisfac- 
tion of  the  plaintiff's  judgment,  and  as  the  whole  de- 
fense rested  upon  that,  it  was  incumbent  on  the 
defendant  to  establish  it  (Brooklyn  Bank  v.  De 
Grauw,  23  Wend.  342  ;  Noe  v.  Christie,  51  iT.  T.  270). 
In  this  last  case  it  was  held  that  a  tender  was  not 
equivalent  to  execution.  The  plaintiff  agreed  to  accept 
and  did  accept  some  cash  and  some  merchandise  in 
lieu  of  cash,  and  so  far  the  accord  was  executed,  bat 
the  tender  of  the  assignment  of  the  patent  and  assets 
is  not  equivalent  to  execution^  it  not  having  been  ac- 
cepted. 

The  defendant' s  counsel  relies  upon  a  class  of  cases 
where  the  courts  have  regarded  the  new  agreement  not 
as  an  accord  but  as  a  substituted  agreement,  and  have 
held  it  to  be  a  good  defense  though  not  performed  ait 
the  time  of  the  suit. 

Among  other  cases  he  relies  ui>on  the  case  of  €Kx)d 
7).  Cheeseman  (2  B.  &  AdoL  385).    Evea  this  case  has 
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been  sabseqoentlyheld  as  not  affecting  the  rule  that  an 
accord  executory  must  be  executed,  to  constitute  a  de- 
fense (See  decision  of  Tindal,  Ch.  J.,  in  Bailey  v. 
Homan,  3  Bing.  If.  C.  915).  It  would  seem  that  even 
in  such  cases  the  new  agi*eement  will  not  be  held  to 
have  been  substituted  nnless  the  creditor  has  an  im- 
mediate  right  of  action  upon  it.  The  plaintiff  here  had 
no  such  right  arising  out  of  any  direct  or  implied 
promise  of  the  defendant ;  nor  was  there  any  concur- 
rent promise  which  would  be  binding  upon  either. 

The  order  appealed  from  should  be  affirmed  with 
costs. 


Sai^foiu),  J.,  concurred. 


SHEPHERD  P.  KNAPP,  Beceiveb,  &o.,  of  the 
Bowling  Green  Savings  Bank,  Plaintiff 
AND  Respondent,  v.  WALTER  ROCHE,  De- 

FENDANT  AND  APPELLANT. 

I,  Corpcratian,  aamngM  hank, 

1.  Pbohibition  m  chartbb  against  investing  money  deposited, 
except  upon  certain  specified  securities,  and  against  the  presi- 
dent, vice-president,  any  trustees,  oflicers  or  servants  directly 
or  indirectly  borrowing  the  funds  of  the  corporation,  its  de- 
posits, or  in  any  manner  using  the  same  or  any  part  thereof, 
except  to  pay  necessary  current  expenses  under  the  direction  of 
board  of  trustees, 
(a)  ACTIONS  BASED  ON  THE   STATUTE  FOR  THE 
RECOVERY  OF   MONEY  INVESTED   OR   USED  IN 
VIOLATION  OF  THE  PROHIBITION. 
1.  Constitutive  facts  of. 
(a)  WJiat  are:  that  there  was  a  violation;  that  de- 
fendant is  one  of  the  parties  falling  within  the 
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purview  of  the  prohibition ;  and  that  he  authorized, 
or' was  a  party  to,  the  violation. 
(b)  What  are  not:  that  the  money  invested  or  used 
has  not  been  repaid ;  that  a  demand  has  been  made 
on  the  borrower;  that  the  money  has  been  lost, 
either  through  the  inadequacy  of  the  security  or  the 
insolvency  of  the  borrower  or  otherwise. 

(b)  VIOLATION   OF   PROfflBITlON,    WHAT   C0N8TI. 
TUTES. 

1.  I^oaning  money  on  promissory  notes,  cashing  checks, 
or  permitting  a  depositor  to  overdraw  his  account. 

(c)  RATIFICATION  OF. 

1.  WJiat  not  sufficient  to  raise  a  liability  €U  to  one  not  origir 
naUy  a  party  to  the  violation, 
(a)  In  reply  to  a  statement  made  by  the  bookkeeper  to 
defendant  **that  the  bank  had  to  make  up  its  bank 
account  and  those  checks"  (referring  to  checks 
given  for  an  unauthorized  loan  to  C),  **  must  be 
got  out  of  the  way/*  *'  and  he  would  make  it  a  call 
loan  to  the  defendant  (the  vice-president  and  a  trus- 
tee), the  defendant  said  **Do  whatever  you  please. 
Charge  it  to  C' 

HELD, 

not  a  ratification  whereby  the  defendant  could  be 
made  liable  on  account  of  the  loan. 

Before  Speir,  Sanford  and  Freedman,  JJ. 

Decided  November  4, 1878. 

This  is  an  appeal  from  a  judgment  against  the  de- 
fendant entered  upon  the  verdict  of  a  jury,  and  from 
an  order  denying  a  motion  for  a  new  trial  made  upon 
the  judge's  minutes. 

The  action  was  brought  to  recover  the  amount  of 
certain  moneys  of  the  insolvent  Bowling  Green  Savings 
Bank,  which  the  defendant,  acting  as  one  of  its  officers 
and  trustees,  had  invested,  loaned  and  used  in  violation 
of  the  express  provisions  of  it^  act  of  incorporation, 
and  which  had  never  been  repaid  or  collected. 

There  was  no  allegation  in  the  complaint,  and  no 
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proof  on  the  trial,  that  any  demand  was  ever  made 
either  upon  the  railroad  company  or  Colbum  (in  the 
opinion  referred  to),  or  that  they  refused  or  were  unable 
to  pay,  or  that  the  alleged  loans  or  overdrafts  had  not 
been  repaid  and  were  uncollected. 

The  facts  pertaining  to  the  questions  discussed  suf- 
ficiently appear  in  the  opinion. 

John  T.  McOowan^  attorney,  and  of  counsel  for 
appellant,  among  other  things  urged : — ^I.  While  there 
can  be  no  doubt  that  an  action  may  be  sustained  against 
an  officer  of  a  bank  for  making  loans  of  its  funds  in  a 
manner  not  authorized  by  law,  yet  such  an  action  can 
be  maintained  only  by  strict  proof  that  the  corporate 
funds  or  property  have  been  lost  and  wasted,  and  the 
corporation  has  suffered  actual  loss.  Though  the  pro- 
hibition in  the  act  of  incorporation  may  be  held  to 
confer  a  remedy  by  action  in  favor  of  the  party  injured, 
yet  it  is  no  greater  in  extent  than  that  which  would 
exist  in  the  absence  of  the  prohibitory  clause  {Potter 
on  Stat.  160 ;  Almy  v.  Harris,  5  Johns.  175).  At  com- 
mon law,  no  action  would  be  maintainable  in  the 
absence  of  proof  of  loss  arising  from  the  wrongful  act 
{Angell  &  Ames  on  Corp.  §§  312,  314). 

II.  In  the  present  case,  there  was  no  evidence  what- 
ever of  the  taking  or  loaning  of  any  money,  or  indeed 
of  any  tangible  thing,  and  therefore  no  support  for  any 
part  of  the  plaintiflPs  claim.  1.  There  was  no  evidence 
whatever  that  the  defendant  ever  had  in  his  possession, 
actual  or  constructive,  any  money  belonging  to  the 
Bowling  Green  Savings  Bank.  2.  The  evidence  proved, 
and  only  proved,  that  the  secretary  of  the  bank,  who 
had  supervision  of  the  business  of  the  bank,  and  charge 
and  control  of  the  receiving  and  paying  teller  thereof, 
had  permitted  the  Avenue  C  Railroad  Company  and 
Daniel  K.  Colbum,  two  of  its  depositors  and  dealers,  to 
overdraw  their  accounts  with  the  bank,  and  thereafter, 
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at  various  timeS)  credits  were  given  to  both  on  the 
books  of  the  bank  against  which  they  drew  their 
checks,  respectively.  The  transaction  consisted  in  the 
making  of  entries  in  the  books  of  the  bank  giving  a 
credit  to  each  of  the  dealers  above  named,  and  they 
were  thereby  an thorized  to  draw  against  the  amounts  to 
their  credit  respectively  in  the  bank.  3.  True,  the  ef- 
fect of  these  transactions  was  to  cause  the  Bowling 
Green  Savings  Bank  to  pay  the  checks  of  the  railroad 
company  and  Colbnm,  drawn  against  their  respective 
accounts  in  said  bank,  but  the  testimony  nowhere 
shows  that  the  overdrafts,  if  any,  were  not  paid  to  the 
bank  before  the  appointment  of  .the  plaintiff  as  re^ 
ceiver,  or  to  the  plaintiff  subsequent  to  his  appoint- 
ment. 4  There  is  no  allegation  or  proof  that  any 
demand  was  ever  made  either  upon  the  railroad  com- 
jjany  or  Colbum ;  that  they  refused  or  were  unable  to 
pay,  or  that  the  alleged  loans  or  overdrafts  have  not 
been  repaid,  and  were  uncollected.  5.  Conceding  that 
the  alleged  loans  or  overdrafts  were  made  in  violation 
of  the  restrictive  clause  in  section  4  of  the  act,  in 
neither  that  nor  section  6  is  any  pecuniary  liability 
imposed  on  the  offending  trustee  or  trustees. 

Devlin^  MiUer  <ft  TVttZZ,  attorneys,  and  John  S. 
Devlin^  of  counsel,  for  respondent. 


By  the  Cottbt. — Speib,  J. — Section  6  of  the  act 
si)ecifically  defines  the  business  and  object  of  this 
savings  bank,  which  are  to  receive  deposits  of  moneys, 
and  to  invest  them  or  loan  the  same  on  certain  speci- 
fied State,  United  States,  city  or  county  securities  of 
this  State,  or  in  such  other  manner  as  is  authorized  by 
the  act  of  incorporation,  for  the  use,  interest  and  ad- 
vantage of  the  depositors.  It  also  provides  that  no 
president,  vice-president,  trustee,  officer  or  servant  of 
the  corporation,  shall  directly  or  indirectly  borrow  its 
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iands  or  its  deposits,  or  in  any  manner  use  the  same, 
"except  to  pay  necessary  expenses.'^  It  further  pro- 
vides ^^tbat  no  money  deposited  in  the  said  sayings  in- 
stitution  shall  be  invested  except  in  the  securities  and 
stacks  mentioned  iu  the  section,  or  on  bcmds  and  mort- 
gages of  unincumbered  real  estate,  worth  at  least 
douUe  the  amount  of  theloans  to  be  secured  thereby." 

It  clearly  appears  that  the  defendant  loaned,  by 
way  of  temporary  investments,  the  funds  of  the  bank 
to  the  Avenue  O  Eailroad  Company,  and  to  one  Col- 
bom,  partly  upon  promissory  notes,  and  partly  with- 
out any  evidence  of  debt  whatever,  but  in  no  instance 
upon  any  of  the  securities,  stocks,  bonds  or  mortgages 
permitted  by  the  act  of  incorporation.  The  testimony 
is  uncontradicted  that  Smith,  the  president,  the  de* 
fendant,  the  vice-president,  and  the  bookkeeper, 
Selmes,  had  a  full  and  clear  understanding  during  the 
whole  time  that  these  overdrafts  and  loans  to  the 
Avenue  C  Bailroad  Company  were  to  be  protected  and 
taken  care  of  at  all  events.  I  am  unable  to  see  that,  so 
&r  as  the  verdict  includes  the  balance  of  these  over- 
diaf  ts  and  loans  to  this  railroad  company,  that  any 
exception  can  be  taken  to  it  The  evidence  in  the  case 
folly  sustains  the  findings  of  the  jury  in  this  par- 
ticular. 

The  case  discloses  that  there  was  an  account  kept 
by  Mr.  Selmes,  the  bookkeeper,  of  the  loans  made 
to  Colbum,  and  that  the  whole  sum  amounted  to 
$99,860.74,  and  that  there  was  paid  on  account  thereof, 
which  had  been  credited  to  Colbum,  an  amount  leaving 
a  balance,  as  doe  from  Mm,  the  sum  of  $15,570.28.  I 
am  of  opinion  that  the  whole  of  this  sum  cannot  be 
charged  to  the  defendant.  In  other  words,  the  sum  of 
$SyfiOO,  included  in  this  balance^  was  borrowed  by  Col- 
bom  from  Selmes,  the  bookkeeper,  on  three  several 
distinct  checks  drawn  by  friends  of  Colbum,  payable 
to  Ids  otdevj  and  indorsed  by  him  about  June  21,  1870^ 
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without  the  knowledge  of  the  defendant,  and  when  he 
was  on  his  way  to  Europe.  The  checks  were  cashed 
by  Selmes,  after  advising  with  Smith,  the  president, 
with  the  money  of  the  savings  bank,  and  were  put  into 
the  drawer  and  counted  as  cash.  These  checks 
remained  in  the  drawer  for  about  six  months,  con- 
tinued to  be  counted  as  cash,  and  when  it  became 
necessary  for  an  account  to  be  made  up  at  the  end  of 
the  year  to  show  to  the  superintendent,  it  was  deemed 
important  to  get  these  checks  out  of  the  way,  as  it 
would  not  answer  to  call  them  money,  especially  as  the 
president  and  the  bookkeeper  had  tried  their  best  to 
collect  them  from  Colburn  and  had  failed.  It  was  then 
determined  to  make  this  a  call  loan,  and  put  it  into 
defendant's  account,  which  was  done  on  December  31, 
1870.  The  only  proof  that  the  defendant  had  any- 
thing to  do  with  the  loan  to  Colburn  relied  upon  by 
the  plaintiff's  counsel,  and  which  is  all  that  appears  in 
the  case,  relates  to  a  conversation  between  Selmes  and 
defendant,  as  testified  to  by  the  former.  He  says  he 
told  defendant — ^as  I  understand  his  testimony — that 
the  bank  had  to  make  up  its  bank  account,  and  those 
checks  must  be  got  out  of  the  way,  and  he  had,  or 
would  make  it  a  call  loan  by  defendant.  The  reply 
was,  "Do  whatever  you  please.  Charge  it  to  Col- 
burn." This  was  not  a  ratification  of  the  original  loan, 
which  was  made  by  the  witness  Selmes,  and  for  which 
the  defendant  could  be  made  liable.  Selmes  does  not 
appear  to  have  had  any  authority  from  Roche  to  loan 
the  money  and  count  the  security  which  he  took  as 
cash  in  his  money  drawer.  Ratification  is  the  subse- 
quent adoption  of  certain  acts,  which  is  equivalent  to  a 
prior  authority.  The  witness  Selmes  had  been  before 
particularly  examined  by  plaintiff's  counsel  as  to  what 
he  knew  about  the  loans  to  Colburn,  and  his  answer 
was,  "He,  defendant,  spoke  to  me  about  all  these, 
except  this  $6,600.     That  has  to  be  explained,  you 


McMASTER  v.  EOHCTER.  2S3 

Statement  of  the  Case. 

know."  It  is  also  to  be  remembered  that  this  witness 
stated  '^that,  after  the  overdrafts  had  been  accumulat- 
ing, Mr.  Smith,  Mr.  Roche  and  myself,  had  a  perfect 
understanding  all  the  time  as  to  these  overdrafts  and 
loans  to  the  Avenue  C  Railroad  Company,  that  they 
were  to  be  taken  care  of  and  protected — that  was  the 
first  thing  to  be  done,  and  we  were  to  make  the  explan- 
ations afterwards."  This  arrangement  was  not  ex- 
tended to  the  Colbnm  loans. 

The  judgment  and  order  must  be  reversed  and  a 
new  trial  had,  with  costs  to  appellant  to  abide  the 
event,  unless  the  plaintifl  deduct  from  the  verdict  the 
sum  of  $5,500,  with  interest  from  December  31,  1870, 
in  which  case  the  judgment  ^nd  order  must  be  affirmed 
without  costs  on  this  appeal 

Freedman,  J.,  concurred. 


DAVID  McMASTER,  Plaintiff  akb  Respondent, 
v.  MARCUS  KOHNER,  Defendant  and  Ap- 
pellant. 

!•  Modification,  when  considebation  fob  kboebsabt. 
(a)  Bent,  reduction  of, 
L*  An  agreement  to  reduce  the  rent  reserved  by  a  lease  for  the 
balance  of  the  demised  term  thereafter  to  ensue  requires  a 
new  consideration. 

Before  Speib  aud  Fbsedman,  JJ. 

Bedded  Nowmber  4, 1878. 

The  facts  sufficiently  appear  in  the  opinion. 
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J.  H.  Southworth^  attorney,  and  H.  O.  Soidhworth^ 
of  counsel,  for  appellant. — The  decision  at  the  trial  was 
erroneous.  1.  A  contract  in  writing  may  be  varied  by 
parol,  the  original  contract  furnishing  sufficient  con- 
sideration for  the  modification  (38  N.  Y.  225,  227, 
Hunt,  Ch.  J.;  20  Barh.  42).  Original  contract  in 
writing,  modified  by  parol  afterward.  ''Held  also  it 
was  competent  for  the  parties  by  a  subsequent  parol 
contract,  to  extend  the  time  for  the  i)erformanoe  of  the 
original  agreement,  and  this  without  any  new  consid- 
eration." The  time  for  performance  in  this  last  case 
was  enlarged  by  parol,  and  held  well  (2fO  Barb.  64. 
See  5  Cow.  506 ;  8  JoJms.  628 ;  1  Barf).  327 ;  15  JoJvm, 
200 ;  7  Cow.  48,  60 ;  12  Barb.  866).  The  case  in  88  IST. 
T.  would  seem  to  be  decisive  of  the  one  at  bar  in  de* 
fendant's  favor. 

W.  McDermott^  attorney,  and  of  counsel  for  res- 
pondent.— A  promise  by  parol  made  subsequently  to 
the  execution  of  the  lease,  needs  a  new  and  sufficient 
consideration  to  uphold  it  (Walker  v.  Gilbert,  2  Robt. 
214.  See  also  Van  Allen  is.  Jones,  10  Bosw.  369 ;  Coe 
t.  Harly,  Daily  Register^  March  4,  1878,  Ct.  of  App.). 

By  theCoxtbt.— Speir,  J. — ^The  action  was  brought 
to  recover  a  balance  of  $764.88  due  to  the  plaintiff  for 
rent  on  a  lease  dat^d  October  19,  1874.  By  the  terms 
of  the  lease  the  defendant  was  to  pay  the  sum  of 
$1,650  per  annum,  payable  monthly  in  advance,  for 
two  years  and  six  months  from  November  1,  1874. 

The  defendant  gave  evidence  tending  to  ahow  that 
when  the  lease  was  running,  and  after  the  January 
term  of  1876  had  commenced,  the  plaintiff  agreed  to 
accept  $100  per  month  thereafter,  and  that  defendant 
paid  such  sum  until  June,  1876,  whan  plaintiff  agreed 
to  accept  for  the  balance  of  said  term  $80  per  month 
rent  until  the  end  of  the  term,  and  that  defendant 
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directed  a  man  who  boarded  with  him  to  paj  plaintiff 
that  amount,  which  he  did  pay  until  the  termination 
of  the  lease.  The  court  ordered  a  verdict  for  the 
plaintiff — for  the  reason  that  the  agreement  claimed  by 
the  defendant  was  without  consideration  and  void. 
This  is  too  plain  for  discussion. 

The  judgment  must  be  affirmed  with  costs. 

Fbeedhan,  J.,  concurred. 


JACOB  W.  PEETER,  Plaintiff  akd  RESPokDEinr, 
V.  AfARGARET  WEBER,  Exbcutob,  &o.,  Db- 

FKNDAITT  AND  APPELLANT. 

I.   CoimiACTB. 

1.  Pramw9ory  note, 

(a)   CcnffBIDBRATIOK,  WHAT  SUFPICZBXT. 

The  9etUement  of  a  litigation  is  a  sufficient  consideration  for 
notes  given  in  pursuance  of,  and  to  efiect,  the  settlement. 
XL  SMement. 
1.  Estoppel  bt. 
When  parties  to  a  Ktigation  come  to  a  settlement  thereof,  and  one, 
pursuant  to  the  settlement,  and  to  curry  it  into  effect,  gives  to 
the  other  his  promissory  notes  (such  other  complying  witli 
the  terms  of  settlement  on  his  part)^  he  cannot,  in  an  action 
on  the  notes,  set  up  that  his  adversary  in  the  litigation  so  set- 
tled had  no  legal  cause  of  action  against  him,  without  showing 
fraudulent  concealment  of  material  facts  which  were  not  within 
his  knowledge  when  he  gave  the  notes. 

(a)  EgpeeiaUp  is  this  the  case  where  the  defendant  in  an  action 
on  the  notes  himself  proves  Ihe  settlement  and  compro- 
mise; 

Before  Speir  and  Freedman,  JJ. 
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The  defendant  appeals  from  a  judgment  in  favor  of 
the  plaintiff  on  a  verdict  rendered  by  the  jury,  under 
the  direction  of  the  court,  for  $2,416.94,  entered  De- 
cember 12,  1877,  being  the  amount  of  four  promissory 
notes,  with  interest,  dated  September  2,  1874,  for  $500 
each. 

It  appeared  that  Mrs.  Mary  A.  L.  Weber,  the  widow 
and  executrix  of  Albert  Weber,  had  in  the  lifetime  of 
Charles  F.  Weber  commenced  an  action  against  him  for 
the  recovery  of  certain  goods,  chattels,  and  credits, 
claimed  to  belong  to  the  estate  of  Albert  Weber,  and 
had  also  taken  certain  proceedings  before  the  surro- 
gate. The  suit  and  proceeding  were  settled  between 
the  parties.  The  terms  were  that  Charles  F.  Weber 
should  give  to  Mary  A.  L.  Weber  '  the  promissory 
notes  in  question,  and  Mary  A.  L.  Weber  should  assign 
all  claim  to  the  estate  of  Albert  Weber,  deceased,  her 
husband,  to  Margaret  Weber,  wife  of  Charles  F.  Weber, 
and  discontinue  the  above  mentioned  suits,  and  stipu- 
late that  she  would  bring  no  other  for  the  same  cause 
of  action  or  any  part  thereof,  or  for  any  goods,  chat- 
tels, money,  or  credit  claimed  to  have  been  taken  by 
the  defendant  therein,  and  that  she  should  suiTender 
to  Charles  F,  Weber,  all  the  books,  papers,  receipts, 
vouchers,  or  memoranda  in  her  possession  belonging, 
or  at  any  time  in  the  possession  of  Albert  Weber, 
deceased,  or  that  came  into  her  possession  as  execu- 
trix, or  that  have  been  in  her  possession  at  any  time 
since  the  decease  of  Albert  Weber. 

Each  party  fulfilled  the  terms  to  be  i)erformed  by 
them  respectively. 

Thereafter  Charles  F.  Weber  died,  and  letters 
testamentary  were  issued  to  defendant  as  executrix  of 
his  will. 

The  notes  were  assigned  to  the  plaintiff. 

Defendant's  counsel  admitted  all  the  material  alle« 
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gations  in  the  complaint,  but  insisted  that  there  was 
no  consideration  for  the  notes,  because  the  estate  of 
Charles  F.  Weber  had  no  cause  of  action  whereon  to 
found  the  action  and  proceedings  coraproniised,  and 
that  Mary  A.  L.  Weber  was  chargeable  with  knowl- 
edge of  it. 

There  was  no  re-assignment  or  offer  to  re-assign 
that  which  had  been  assigned  to  Margaret,  nor  any 
offer  to  annul  the  stipulation  for  the  discontinuance  of 
the  aforesaid  action,  nor  any  return,  or  offer  to  return 
the  articles,  &c.,  which  had  been  surrendered  to 
Charles  F.  Weber. 

The  defendant  held  the  affirmative  of  the  issues  on 
the  trial. 

Sigismvfnd  Kavfmann^  attorney,  and  Leiois  San- 
ders j  of  counsel,  for  appellant,  among  other  pointer 
urged  : — I.  To  justify  the  direction  of  verdict  in  favor 
of  either  party  the  evidence  must  hot  only  be  undis- 
puted, but  there  must  be  no  evidence  in  the  case  which 
would  warrant  a  jury  in  drawing  contrary  inferences. 
If  there  are  any  inferences  to  be  drawn,  the  case  must 
be  left  to  the  jury.  "The  evidence  tended  to  main- 
tain the  issue  which  the  jury  were  to  try ;  whether 
weak  or  strong,  it  was  their  right  to  pass  upon  it'* 
(Hickman  v.  Jones,  9  Wall.  201 ;  Barney  v.  Schmeider, 
Id.).  "Nor  is  it  always  enough  that  the  evidence 
be  undisputed,  if  it  be  of  a  circumstantial  character, 
for  then  there  is  often  a  conclusion  to  be  drawn  by 
the  jury"  (Rich  v.  Rich,17Tr<?n.676).  When  a  ques- 
tion  of  fraud  arises  on  the  trial,  the  court  cannot  with- 
hold such  question  from  the  jury  (Upton  t.  Bedlow, 
42  How.  121).  It  was  for  them  (the  jury)  to  draw  in- 
ferences from  the  conduct  of  the  parties,  and  upon 
an  examination  of  all  the  facts  to  declare  what  that 
oondnct  was  designed  to  express  (Lockwood  v.  Thorn, 
18  iT.  7:291). 

Vol.  Xn.— 17 
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II.  The  answer  denies  that  there  was  any  considera- 
tion whatsoever  paid  for  the  notes.  The  notes  were 
given  in  compromise  of  a  snit  in  the  superior  court 
and  surrogate's  proceedings  ;  the  court  declined  to  try 
the  question  whether  or  not  these  claims  were  bona 
fide  or  not,  and  excluded  nearly  all  the  evidence 
oflFered  to  show  the  claims  to  be  totally  unfounded. 
Upon  all  the  authorities  this  was  clearly  error.  If  the 
estate  of  Albert  Weber  had  no  claim  against  his  father, 
Charles  P.  Weber,  then  a  bringing  of  a  suit  did  not 
make  it  any  better;  it  made  it  worse,  being  in  the 
nature  of  a  blackmail  claim,  and  its  discontinuance 
would  not  be  any  consideration  ;  as  plaintiff,  by  discon- 
tinuing a  suit  without  any  foundation,  got  rid  of  the 
certainty  of  paying  costs.  This  point  was  directly 
raised  and  decided  by  Tindal,  C.  J.,  and  Ceesswell, 
J.,  in  Wade  v.  Simeon  (3  D.  <6  L.  696),  where  the 
declaration  stated  that  the  sums  sued  for  had  been 
promised  by  defendant  during  the  pendency  of  a 
former  suit,  and  in  consideration  of  its  being  discon- 
tinued, which  was  done.  The  defense  was  that  the 
plaintiff  never  had  any  cause  of  action,  and  that  he 
knew  it.  To  which  defense  plaintiff  demurred.  The 
demurrer  was  sustained  (See  also  Cook  v.  Wright,  1 
B.  &  S.  639,  670 ;  Tooley  v.  Windham,  Cro.  Eliz.  206). 
Longridge  v.  Danville  (6  Barn.  <fe  Aid.  122),  suit  on 
compromise  of  claim  for  damages  against  the  owners 
of  the  ship  Carolina.  "Bayley,  J.  If  it  had  ap- 
peared in  this  case  that  the  owners  of  the  Carolina 
could  not  have  been  liable  at  all,  I  agree  that  the  con- 
sideration for  the  promise  would  have  failed.'' 


J.  W.  FeeteTy  attorney,  and  of  counsel,  for  respond- 
ent, urged : — I.  The  notes  in  this  action,  having  been 
given  in  settlement  of  foirmer  actions,  are  founded  on 
good  consideration,  and  the  court  will  not  look  behind 
the  compromise, — it  is  not  competent  to  show  that  the 
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first  suit  could  not  have  been  maintained  (Bronson,  J., 
Stewart  v.  Ahrenfeldt,  4  Denio^  189 ;  Fanners'  Bank 
of  Amsterdam  t).  Blair,  44  Barb.  641 ;  Russell  v.  Cook, 
3  Hill,  504  ;  Seaman  v.  Seaman,  12  Wend.  381). 

n.  The  notes  in  suit  given  by  defendant's  testator 
to  Mary  A.  L.  Weber,  and  the  consent  given  by  Mary 
to  discontinue  the  actions  brought  by  her  against  said 
Charles  P.  Weber,  and  the  assignment  by  Mary  to  de- 
fendant of  her  interest  in  the  estate  of  Albert,  and  the 
general  release  to  Charles  P.  Weber,  each  was  the  con- 
sideration for  the  other,  and  constitute  a  written  agree- 
ment. The  defendant  is  estopped  from  avoiding  said 
agreement,  or  the  payment  of  said  notes,  without  having 
restored  or  having  offered  to  restore  to  plaititifl's  as- 
signor or  plaintiff  whatever  the  defendant  or  her  testa- 
tor received  for  said  notes  (Ely  v.  Kilbum,  6  Den.  614 : 
2  Abb.  Dig.  270,  §  1396 ;  Mumford  v.  Am.  life  Ins. 
Co.,  4  N.  T.  482,  483 ;  Hogan  ^.  Weyer,  6  HiU, 
389 ;  6  Barb.  319  ;  13  Id.  641 ;  2  Story  Eq.  §§  693,  694  ; 
WxUarWs  EquUy  (Potter's  ed.)  303). 

By  the  Court. — Speir,  J.— The  main  defense  inter- 
posed on  the  trial  was  that  the  notes  were  given  and 
executed  without  any  consideration.  It  appears  that 
a  suit  was  pending  in  this  court,  brought  by  Mary  A. 
li.  Weber,  executrix  of  Albert  Weber,  deceased,  against 
Charles  P.  Weber,  the  maker  of  the  notes,  for  the 
recovery  of  certain  goods,  chattels  and  money  sup- 
posed to  belong  to  the  estate  of  Albert  Weber,  deceased. 
That  at  the  same  time,  certain  proceedings  were  pend- 
ing in  the  surrogate'^s  court  in  the  matter  of  the  estate 
of  Albert  Weber,  deceased,  in  which  she  as  executrix 
and  legatee  claimed  as  owner  all  the  estate  and  assets 
belonging  to  him  in  his  lifetime.  These  proceedings 
in  the  surrogate's  court  and  the  suit  in  the  superior 
court  were  compromised  and  discontinued  on  Septem- 
ber 2,  and  the  notes  in  suit  are  of  the  same  date  and 
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were  given  in  consideration  of  the  settlement  of  %Y^ 
suit  and  the  proceedings  in  the  two  conrts.  The  de- 
fendant's connsel  furnished  the  evidence  on  the  trial 
of  the  discontinuance  and  settlement  in  both  cases.  He 
then  offered  to  show  that  Mary  A.  L,  Weber,  executrix, 
&c.,  had  no  legal  cause  of  action  against  Gharlea  F. 
Weber,  the  defendant  in  said  suit  or  proceedings.  Th^ 
learned  jndge,  very  properly,  we  think,  declined  to  try 
that  issne.  The  settlement  and  compromise  rested 
npon  a  good  consideration.  The  counsel  did  not  offer 
proof  of  any  fraudulent  concealment  of  material  facts^ 
which  were  not  within  the  knowledge  of  his  client,  who 
made  the  notes  ;  he  was  not  therefore  in  a  position  to 
defeat  a  recovery  upon  his  promise  to  pay  thenu  Th^ 
defendant  having  himself  furnished  the  evidence  of  set- 
tlement and  compro^iise  was  estopped  from  setting  up 
that  the  proceedings  in  the  courts  had  no  f oundatiop 
in  law. 

The  claim  that  Charles  F.  Weber  was  under  duress 
at  the  time  he  executed  the  notes  and  delivt^red  them 
to  Mary  A.  L.  Weber,  was  clearly  shown  to  be  destitute 
of  any  foundation  by  defendant's  own  witness.  Fur- 
ther notice  of  the  point  is  unnecessary. 

The  judgment  must  be  affirmed  with  costs. 

Fbeedman,  J.,  concurred. 


MORRIS  K.  JESSUP,  and  others.  Plaintiffs,  v. 
ANDREW  CARNEGIE,  and  othbbs,  Defend- 
ants. 

L  Corporation. 
1.  Pr&<requmte8  ta  a  Ugai  corporate  etiUenee, 

(a)  NON-COHFLIAirGB  WITH)  EBTBCT  OF. 

1.  See  FARi3¥aB8HiF,  ir^fra^ 
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2.  De/aeto  by  user. 

(a)  DOCTBINE8  RBLATIKO  TO,  ymSSl  If  or  APPIilCABLB. 

1.  Not  Bp|)licabl6  whero  a  corporation  is  Bought  to  be  formed 
tmder  the  prOTisions  of  a  gentral  law. 
8.  lotoa,  earparatioru  in  State  of, 
(a)  General  statutes  existing  in  1871,  relating  to  the  formation  of 
corporations  other  than  railroad  corporation. 
1.  PBB-ftEqxTisrrKs  to  a  lbgal  cohporatb  sxistickcb. 
1.  Recording  of  articles  of  incorporation  in  the  office  of 
the  recorder  of  deeds  of  the  county  where  the  principal 
place  of  business  is  to  be,  in  a  proper  book  kept  therefor, 
and  within  three  months  after  such  recording,  filing  in 
the  office  of  the  secretary  of  state  a  copy  of  the  articles, 
and  publishing  a  certain  prescribed  notice    for  four 
weeks  in  succession  in  some  newspaper  as  convenient  as 
practicable  to  the  principal  place  of  buMness. 

tL  6tAttJtlS8. — OOKBTRUOtlOlr  OS*. 

1.  MANDATORY,  WHAT  ARE. 
1.  Negatwe  en^^ftessiofU  will  bnpress  a  mandatory  ehamcter  on  a 

statute. 
d.  TmpoiUi&n  qf  a  duty  and  giring  the  means  o^  performing  it  will 
have  a  like  effect. 
HL  Partivebbhif  bbsulting  bt  opbbatiok  op  law. 

1.  CoBFOBATiON. — Body  assuming  to  be  without  legal  corporate 
existence,  as^oeiaUs  in  formxng^  and  doekhoJden  in^  the  proposed 
company  are  lidtHe  as  copartners  upon  contracts  made  in  the  name 
adopted  as  its  corporate  name. 

1.  This  although  the  parties  dealing  with  the  proposed  com- 
pany believed  it  to  be  a  corporation,  and  dealt  with  it  aa 
such. 

2.  This  although  the  associates  and  stockholders  did  not  intend 
to  become  copartners  and  liable  as  such. 

IV.  ComTT  OP  States. 
1.  Statute  law  of  one  State  to  be  applied  in  another, 
(a)  Existing  law  at  the  time  of  contract  made  to  le  applied. 
The  rights,  liabilities,  and  obligations  of  parties  to  a  contract 
made  and  to  be  performed  in  this  State,  the  parties  on  one 
side  being  all  citizens  of  New  Tork^  and  on  the  other  not 
citizens  of  Iowa,  so  far  as  affected  by  the  statute  laws  of 
Iowa,  must  be  determined  according  to  the  interpretation  and 
construction  of  the  statute  as  expounded  by  the  courts  of 
Iowa  at  the  time  of  the  making  of  the  contract, 
(a)  This  although  the  then  exposition  has  been  by  subsequent 
decision  reversed, 

y.  00JtBTlTUTIO»AL  LAW. 
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1.  Impairing  obligation  of  eontracU. 
(a)  By  judicial  decisions,  cannot  be. 
1.  Can  no  more  be  impaired  by  subsequent  judicial  decisions 
on  the  construction  of  a  statute,  than  by  subsequent  legis- 
lation. 

(b)  BeMBDT,  impairing  of  when  IMFAIBS  the  OBLIGATIOir. 

1.  A  statute  which  so  affects  the  remedy  existing  at  the  time 
the  contract  was  entered  into  as  to  nibHantiaUy  impair  and 
lessen  the  value  of  the  contract  impairs  the  obligation  of  the 
contract,  and  is  forbidden  by  the  constitution,  and  is  there- 
fore void. 
VI.  Application  op  above  principles. 

1.  The  Davenport  Baihoay  Construction  Company. 

HELD, 

that  as  to  the  plaintiffs  in  this  action  it  must  be  held : 

1.  That  it  is  not  a  railroad  corporation. 

2.  That  it  has  not  complied  with  the  pre-requisites  to  a  legal 
corporate  existence. 

8.  That  the  associates  in  its  formation,  and  those  who  became 
interested  therein,  are  liable  as  copartners  upon  obligations 
made  in  the  name  adopted  for  the  proposed  corporation. 

Before  Speib  and  Freedman,  JJ. 

Decided  November  4,  1878. 

This  action  was  bronght  against  the  defendants  as 
copartners  on  a  number  of  promissory  notes  made 
nnder  the  name  and  designation  of  "  The  Davenport 
Eailway  Construction  Company." 

In  addition  to  the  statutory  provisions  referred  to 
in  the  opinion,  there  were  read  in  evidence  various 
provisions  of  the  statutes  of  Iowa,  respecting  remedies 
against  corporations  and  stockholders  referred  to  in 
the  points. 

The  cause  was  tried  before  the  court  and  a  jury,  and 
a  verdict  for  plaintiff  was  directed. 

The  exceptions  were  ordered  to  be  heard  at  the 
general  term  in  the  first  instance. 
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Lewis  Sanders^  attorney,  and  of  counsel  for  de- 
fendants, Carnegie,  Smith,  McCandless  and  Pres- 
ton.— I.  a.  Stockholder  not  liable  under  Iowa  statute. 
The  precise  question  which  is  attempted  to  be  raised 
here  has  been  definitively  decided  twice  by  the  highest 
court  of  Iowa  (First  National  Bank  v.  Da  vies,  43  lowa^ 
435),  where  the  court  held  that  a  faUure  to  file  a  copy 
of  the  articles  of  incorporation  in  the  secretary  of 
state's  office  was  not  a  failure  to  comply  substanti- 
ally with  requisitions  of  publicity  and  organization, 
required  by  the  statute,  h.  The  decision  by  the  court 
of  last  resort  of  a  State  upon  the  statutes  of  its  own 
State  is  conclusive  on  the  courts  of  other  States.  It 
becomes  a  part  of  the  statute  law  (Elmendorf  v.  Taylor, 
10  Wheat  169,  160;  Shelby  v.  Guy,  11  Id.  367; 
Arguello  v.  U.  S.,  18  How.  Pr.  639  ;  Suydam  v.  Wil- 
liamson, 24  How.  U.  8.  427 ;  Hoyt  v.  Thompson,  3 
Sandf.  421 ;  Hoyt  v.  Sheldon,  3  Bosw.  302). 

n.  1.  Failure  to  file  articles  in  secretary  of 
state's  office  is  a  question  for  the  State  only.  2.  The 
requirement  of  the  statute  is  simply  to  duplicate 
proof  (Tarbell  v.  Amos,  24  III.  48 ;  Cross  v.  Pinck- 
neyville  Mill  Co.,  17  Id.  66;  Mokelmume  Hill  Mining 
Co.  V.  Woodbury,  14  Cal.  4Sn ;  Baker  t).  Backus,  32 
in.  97). 

III.  The  Iowa  statute  forbids  this  suit.  The  fore- 
going authorities  under  point  II.  illustrate  the  x>olicy 
of  the  law,  and  show  the  principle  to  be  uniformly 
approved.  In  addition  to  the  policy  of  the  law,  as  ex- 
pounded by  the  courts,  we  have,  under  the  Iowa 
statute,  a  positive  inhibition.  ''Sec.  1180.  Persons 
acting  as  a  corporation,  under  the  provisions  of  this 
chapter,  will  be  presumed  to  be  legally  incorporated, 
until  the  contrary  is  shown ;  and  no  such  franchise 
shall  be  declared  actually  null  or  forfeited,  except  in  a 
regular  proceeding  brought  for  that  purpose." 

ly.  The  general   policy  of  the  law  is  the  same 


I 
/ 


S6d  JBBSUP  V.  CARNEGIE. 

Defendant's  pointB. 

(Buffalo  and  Albany  Railroad  Co.  tu  Gary,  26  N.  T. 
77 ;  Eaton  v.  Aspinwall,  19  Id.  121,  122).  Defect  in 
organization  is  a  question  of  law,  and  it  is  for  the 
State  alone  to  take  steps  to  dissolve  such  corporation 
(Doyle  V.  Peerless  Petroleum  Co.,  44  Barb.  244;  Trus- 
tees of  Vernon  v.  Hills,  6  Oowen,  26,  27 ;  The  Eagle 
Works  V.  Churchill,  2  Bosw.  171 ;  Charles  River 
Bridge  t.  Warren  Bridge,  7  Pick.  371 ;  Wight  «. 
Shelby  R.  R.  Co.,  16  B.  Monroe  {Ky.)  7;  Searsbury 
Turnpike  Co.  n.  Cutler,  6  VL  824).  That  condition 
precedent  to  a  legal  organization  of  corporation  cannot 
be  collatemlly  questioned  (State  v.  Carr,  6  N.  H.  370 ; 
President,  &c.,  Kishacoquillas  and  Cent.  T.  R.  Co. 
tJ.  McConaby,  16  Serg.  &  Rawle^  145 ;  Canal  Co.  «. 
Railroad  Co.,  4  Gill  &  J.  4,  107;  1  Edw.  84-110; 
Chamberlain  9.  Painesville  and  Hudson  R.  R.  Co.,  16 
Ohio,  260). 

V.  Proceedings  must  be  had  in  Iowa.  The  pro- 
ceeding against  the  corporation  must  be  had  in  the 
State  granting  the  charter  (Persse  &  Brooks'  Paper 
Works  Co.  «.  Willett,  19  Ahb.  Pr.  483). 

VI.  Proof  of  corporation.  "  Evidence  of  user  suf- 
ficient" (Eaton  V.  Aspinwall,  10  N.  F.  121 ;  Williams 
t).  Bank  of  Michigan,  7  Wend.  563  ;  McFarlan  v.  Triton 
Insurance  Co.,  4  Denio,  397 ;  Rindell  v.  Pray,  32  CdL 
861 ;  Dannebroge  Mining  Co.  t).  Aliment,  26  Cat.  288 ; 
President  &  Trustees  «.  Thompson,  20  lU.  200; 
Utica  Ins.  Co.  z.  Tilman,  1  Wend.  666 ;  Gaines  t. 
Bank  of  Miss.,  7  English  {Ark.)  769  ;  Bank  of  Man- 
chester t>.  Allen,  ll'  Vt.  302 ;  3  Wend.  296 ;  Caryl 
tJ.  McErath,  3  Sandf.  178-179 ;  Spring  Valley  Water 
Works,  San  Francisco,  22  OaZ.  440,  reviewing  all 
the  cases).  Every  presumption  indulged  in  favor 
of  the  legal  existence  of  a  corporation  after  it  has 
gone  into  operation  (Dunning  v.  New  Albany  and 
Salem  R.  R.,  2  Ind.  467 ;  1  OreenZ.  Ev.  66).  Exempli- 
fied copy  of  charter  and  evidence  of  user  under  it  suf- 
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ficient  proof  of  incorporation  (Utica  Ins.  Co.  v.  Til- 
man,  1  Wend.  565).  SeaiTsbury  Turnpike  Co.  v.  Cutler 
(6  Vt.  323),  dispenses  with  proof  of  record  of  organiza- 
tion ;  parol  proof  of  incorporation  under  indictment 
for  counterfeiting  is  admitted  (S.  C,  Id.  323).  Books 
of  a  corporation  are  competent  evidence  for  the  pur- 
pose of  showing  the  acts  and  proceedings  of  the  cor- 
poration, and  that  it  has  complied  with  statutory  req- 
uisites (Ryder  v.  Alton  &  Sangamon  R.  R.,"13  lU. 
623 ;  Highland  Turnpike  v.  McKean^  10  Johns.  154 ; 
Owings  V.  Speed,  6  Wheat  430 ;  Wood  v.  Jeflf.  Co. 
Bank,  9  Cowen^  194 ;  Gray  v.  Turnpike  Co. ,  4  Ran- 
dolphy  S78 ;  Duke  t.  Catawba,  Nor*  Co.,  10  Ala.  82; 
Hall  7>.  Carey,  3  Georgia,  339). 

Vn.  Stockholders  improperly  joined.  Cause  of 
action  several.  Defendants  not  jointly  liable  as  stock- 
holders (Young  V.  New  York  and  Liverpool  U.  8. 
Mail  Steamship  Co.,  15  Ahb.  Pr.  76 ;  Aspinwall  v.  Tor- 
rance, 1  Lansing^  384).  Statutes  of  Iowa  make  the 
individual  proi)erty  of  the  stockholders  liable;  this 
liability  is  several*  It  does  not  make  the  stockholders 
liable. 

YIII.  Estoppel.  ''But  defendant  having  under^ 
taken  to  enter  into  a  contract  with  the  plaintiffs  in 
their  corporate  name,  he  thereby  admits  them  to  be 
duly  constituted  a  body  politic  and  corporate,  under 
such  name"  (Dutchess  Cotton  Manufactory  v.  Davis^ 
14  Johns.  245 ;  Henriques  ^.  Dutch  West  India  Co.^ 
2  Ld.  Raym,  1536 ;  Judah  v.  American  live  Stock 
Ins.  Co.,  4  Ind.  339,  and  cases  there  cited ;  Franz  t. 
Tentonia  Building  Asso.,  34  Md.  270  ;  Wood  v.  Coosa 
&  Chattanooga  B.  B.,  82  Geo.  291,  292). 

YIII.  There  is  no  liability  of  stockholder  at  com- 
mon law.  ''  It  is  clear  by  common  law  only  oorpbra- 
tion  could  be  sued'*  (Erickson  t.  Nesmith,  4  Allen 
[Mass.  ]  236).  Without  a  provision  In  law  or  charter  fop 
individual  liability  of  stockholder,  the  general  rule  is» 
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none  exists  (Shaw  7).  Boylan,  16  J7id.  388  ;  Winter  v. 
Baker,  60  Barb.  433).  Dissolution  of  corporation 
does  not  render  stockholders  liable  as  partners  (Tar- 
bell  V.  Page,  24"  lU.  47 ;  Central  Savings  Bank  v. 
Walker,  66  JUT.  T.  430 ;  Wilson  t>.  Pesson,  12  Ind. 
285).  At  common  law  there  is  no  individual  liability 
of  a  stockholder  (Shaw  v.  Boylan,  16  IticL.  386  ;  Trus- 
tees of  Pree  Schools  So.  Parish  Andover  x.  Plint,  13 
Mete.  [Mass."]  539 ;  Woodruff  &  Beach  Iron  Works 
Company  v.  Chittenden,  4  Bosw.  417;  Andrews  v. 
Callendar,  13  Pick.  490 ;  Winter  v.  Baker,  50  Barb. 
434). 

IK.  This  court  has  not  jurisdiction  of  the  subject- 
matter  of  the  action.    This  will  be  apparent  from  an 
examination  and  comparison  of  the  case  at  bar  with 
Lowry  n.  Inman,  46  N.   T.  120.    ..."  Whether 
the  obligation  is  imposed,  and  the  remedy  given  solely 
by  the  statute,  or  rests  upon  the  assent  of  the  stock- 
holders   .    .    .    the  result  is  the  same ;  the  obliga- 
tion, or  liability,  and  the  remedy  are  inseparable ;  and 
the  i)arty  interested  is  confined  to  the  remedy  pre- 
scribed by  the  act."    The  remedies  prescribed  by  the 
Iowa  statute  are : — ^Ist.  A  judgment  against  the  cor- 
poration.     2nd.    Exepution   thereon.      3rd.    Demand 
upon  the  proper  ofKcer  for  corporate  property.    4th.  A 
return  of  insufficient  corporate  property.    5th.  An  ac- 
tion against  the  stockholder.    6th.  Stockholders'  right 
to  a  stay  of  proceedings  at  any  stage  of  the  action 
against  himself  upon  pointing  out  corporate  property. 
Before  this  action  could  be  maintained  against  any 
stockholder  in  Iowa,  a  judgment   must   have   been 
recovered   against   the   company,    execution   issued, 
demand  made,  and  execution   returned   unsatisfied. 
Though  the  contracts  sued  upon  were  made  in  New 
York,  they  are  to  be  governed  by  the  Iowa  statute 
(Hutchins  v.  New  England  Coal  M.  Co.,  4  Allen,  683). 
When  a  statute  creates  a  right  and  provides  a  remedy, 
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that  alone  mast  be  followed  (Smith  v.  Lockwood,  18 
Barb.  209 ;  Moncrief  v.  Ely,  19  Wend.  407 ;  Doe  v. 
Bridges,  1  Barn.  &  Ad.  859;  Hillsdale  v.  Larned, 
16  Mass.  64-69 ;  Stafford  v.  Ingersol,  3  Hill,  41 ; 
Almy  V.  Harris,  5  Johns.  175 ;  Benwick  x.  Morris,  7 
Hilly  576 ;  Erickson  v.  Nesmith,  4  AUen,  lMass.'\ 
236,  and  cases  cited).  Action  in  Massachusetts 
to  charge  stockholder  in  New  York  corporation  for 
corporate  debts  for  failure  of  comx)any  to  file  annual 
report,  &c.  Held,  ^^  Liability  of  stockholder  must 
be  treated  as  part  of  the  statute  system  of  another 
State,  incapable  of  execution  alieno/oro  (Halsey  v. 
McLean,  12  Allen,  443). 

X.  Where  the  statute  of  a  foreign  State  provides 
the  remedy  without  becoming  a  portion  of  the  contract 
made  under  it,  it  may  be  repealed  by  the  legislature  at 
pleasure.  No  State  interferes  with  the  internal  police 
of  another.  Nor  will  it  enforce  an  obligation  entered 
'into  with  a  view  to  that  police,  and  intended  to  have 
no  operation  except  in  connection  with  it.  No  action 
can  be  maintained  out  of  the  State,  where,  by  the  law 
of  the  State  authorisdng  the  contract,  it  is  to  have  effect 
only  in  a  particular  way,  not  known  to  the  common 
law.  It  is  the  exclusive  province  of  the  tribunals  of 
that  State  (Picheney  v.  Pisk,  6  Vt.  108-112).  By 
chap.  32,  Laws  qf  Iowa  qf  1876,  the  proceedings  of 
the  DavenjKjrt  Railway  Construction  Co.  were  vali- 
dated. The  liability  of  the  stockholder  for  failure  to 
file  articles  of  incorporation  in  the  secretary  of  state's 
ofiice  is  penal,  and  is  analogous  to  the  penalty  imposed 
ujKm  trustees  for  not  filing  the  annual  report  under  the 
laws  of  this  State,  which  has  been  held  to  be  a  penalty 
(Merchants'  Bank  v.  Bliss,  35  N.  T.  412).  The  statute 
of  limitations  for  penalties  was  enforced  in  Whiting 
Arms  Co.  v.  Barlow,  63  Id.  57 ;  Jones  v.  Barlow,  62  Id. 
205).    It  being  a  penalty,  the  power  which  prescribes 
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formalities  to  be  observed  in  its  creatioti  is  able  to  dis- 
pense with  them  (Black  lUver  'EL  R.  Co.  t.  Barnard^ 
31  Barb.  358). 

XL  By  a  repeal  of  the  penalty  the  action  falls  with. 
it  (U.  S.  V.  Findley,  1  Abb.  U.  S.  864 ;  Kimbro  v.  Col- 
gate, 6  Blatchf.  229 ;  U.  S.  tJ.  Six  Fermenting  Tubs,  1 
Abb.  XJ.  S.  268 }  U.  S.  t>.  Tynen^  11  WaU.  88). 

XII.  The  company's  notes  were  excepted  to  as  ia- 
competent,  irrelevant,  and  because  no  foundation  had 
been  laid  for  them.  If  corporation  had  no  corporate 
existence,  it  would  not  authorize  holder  of  notes  made 
by  it  to  treat  stoddiolders  as  partnens  (Towbridge 
X.  Scudder,  11  Cushing^  86 ;  Pay  «.  Noble,  7  /A 
192 ;  and  authorities  cited,  supra^  VIII.  and  IX.). 
Articles  of  incorporation,  &c.,  to  ptove  agency  of  per^ 
l9on  making  contracts  as  an  autho'rity  from  stockholdei^ 
held  inadmissible  (Noble  t.  Fay,  7  Gushing,  189).  I& 
Ciochran  d.  Arnold,  68  Perm.  404^  it  was  held,  in  an 
action  to  charge  stockholders  as  partners  doing  busi- 
ness as  a  corporation  under  name  of  ^^Conestoga  Steam 
Mills,"  for  irregularity  in  formation,  suit  on  notes 
given  by  Q.  S.  M.  for  ootton  sold  by  plaintiffs,  Heldr-^ 
^^  corporate  existence  af  a  corporation  defactoy  cannot 
be  inquired  into  collaterally."  Not  liable  as  partners 
(Baker  v.  Backus,  32  Itt.  107). 


AUxandet  <&  Oreeny  attorneys^  and  Ashbel  Cfreen^ 
of  counsel  for  defendant  Davison,  urged: — I.  The 
liability  of  stockholders  is  a  part  of  the  statute 
system  of  Iowa,  incapable  of  execution  dlieno  foro* 
The  remedy  is  necessarily  confined  to  the  sovereignty 
of  Iowa,  and  can  have  no  recognition  or  effect  beyond 
the  boundary  of  that  State  (Halsey  t.  McLean,  13 
AUeriy  443  ;  Lowrey  t.  Inman,  46  N.  Y.  180 ;  Pickw^ 
ing  t).  Fisk,  6  Vt  102 ;  Doun  «.  Lippman,  6  CI.  &  Mn. 
3  ;  Ferguson  t.  Fyfle,  8  Id.  121). 
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n.  The  alleged  failure  to  comply  with  the  reqiiire^ 
ments  ol  the  statute  of  Iowa,  did  not,  ipBo  /ac(o^ 
create  the  relation  of  i)artiiershxp  between  the  stock' 
holders.  The  stockholders  cannot^  without  other  evl^ 
dence  than  the  proof  of  their  int^i^st,  be  held  to  havQ 
authorized  each  other,  as  partners,  to  pledge  the  credit 
of  the  whole,  and  to  have  empowered  any  one  of  the 
number  to  bind  all  in  any  matter  within  the  ordinary 
coarse  of  business  of  the  corporation  (Central  Bank 
«.  Walker,  66  N.  F.  424 ;  National  Bank  v.  Landon^ 
45  Id.  410  ;  PuUot  t>.  ilowe,  67  Id.  83  ;  Noble  v.  Fay^ 
7  Cushingy  189 ;  Trowbridge  v.  Bcudder,  11  Id.  8ft ; 
Baker  v.  Backus,  82  Ml.  82). 

UI.  There  was  no  substantial  failure  to  comply 
with  the  laws  of  Iowa  (Washington  College  v..  Duke, 
14  Iowa,  14 ;  National  Bank  ^.  Davies,  Id.  ;  S.  C.  oa 
i^argnment,  43  lincay  435), 

IV.  The  exposition  of  the  Iowa  courts  upon  the  con- 
struction of  statutes  of  that  State  is  to  be  taken  by 
this  court  as  cooclusive^  and  to  be  received  with  th& 
same  force  as  if  the  interpretation  contained  in  such 
decisions  was  incorporated  in  the  statute  in  terms  (Hoy  t 
V.  Sheldon,  3  Bosw.  302  ;  Hoyt  v.  Thompson,  3  Saiidf^. 
421 ;  Shelby  v.  ©ray,  IX  Whmt.  361 ;  Tioga  R.  R,  ^. 
Blossburg  R.  R,  20  WcM.  137 ;  JUmwood  ^.  Macy,  ST 
0«a,289). 

y.  The  passage  of  the  act  of  1876,  and  the  filing  of 
the  articles  in  the  office  of  the  secretary  of  State  in 
1874^  cured  any  invalidity  in  the  organization  if  anx 
existed  prior  thereto*  1.  The  question  is  one  solely 
for  the  State  of  Iowa  to  deal  with  (Eaton  v.  Aspinwall, 
19  N.  Y.  119 ;  Buffalo  &  Allegany  R.  R.  Co.  v.  Cary, 
26  Id.  75 ;  Doyle  t>.  Petroleum  Co.,  44  Barb.  239 ;  Coch- 
ran V.  Arnold^  58  Penn.  8t  399).  The  law  of  1878 
practically  cured  the  allied  defect  (Black  R.  R.  Co.  tj^ 
Bernard,  31  Barb.  268  ;  Green  «.  Seymour,  3  8anc^.  Ch, 
285 ;  Whitewater  Canal  Co.  v.  Vallette,  21  Haw.  U.  S. 
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414).  2.  The  liabUity  of  stockh6lder  is  in  nature  of 
penalty  (Garrison  v.  Howe,  17  Jf.  T.  468 ;  Merchants' 
Bk.  V.  Bliss,  35  Id.  412).  The  act  6t  1876  took  away 
the  penalty,  and  any  cause  of  action  founded  thereon 
fails  (Kimbro  v.  Colgate,  6  Batchf.  229  ;  Butler  %.  Pal- 
mer, 1  HiU,  324). 

JEmotty  Burnett  &  HammonA^  attorneys,  and  Jame^ 
Emott^  of  counsel  for  defendants,  Duflf,  Dexter,  and 
Ames : — I.  The  consequences  resulting  from  a  violation 
of,  or  a  failure  to  comply  with,  the  provisions  of  the 
statutes  of  Iowa  in  regard  to  the  formation  of  corpora- 
tions are  two-fold  in  their  character :  first,  as  affecting 
the  corporation ;  and  second,  as  affecting  the  indi- 
vidual corporators.  First  The  consequence  upon  the 
corporation  is  the  forfeiture  of  its  franchises  and 
rights,  if  the  failure  to  comply  with  the  statute  or  the 
violation  of  its  provisions  is  not  condoned  by  the  sov- 
ereign power.  This  result  can  only  be  reached  in  a 
proper  action  by  the  S!;ate,  and  such  action  mast 
be  brought  and  conducted  to  judgment  before  any 
such  condonation,  or  the  forfeiture  cannot  be  enforced. 
It  appears  in  this  case  that  i^  such  action  has  ever 
been  brought  in  the  State  of  Iowlt>  and  that  the  State, 
by  the  act  passed  March  3,  1876,  legalized  the  forma- 
tion of  this  corporation,  saving  its  liability  for  con- 
tracts made  prior  to  the  taking  effect  of  the  act,  and 
the  liability  of  the  individual  members  thereof  to  pay 
up  their  stock  so  far  as  the  same  is  unpaid.  Second. 
The  consequences  of  a  failure  to  comply  witfii  the  pro- 
visions of  the  statute  for  the  formation  of  corp^ritions, 
or  a  violation  of  that  statute,  upon  those  becokiing 
stockholders,  is,  in  the  language  of  the  act,  '^  to  render 
the  individual  property  of  the  stockholders  liable  for 
the  corporate  debts."  It  will  be  observed  that  this  is 
a  liability  created  by  the  statute,  of  a  penal  character, 
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imposed  npon  the  stockholders  as  such,  and  a  liability 
to  the  payment  of  the  debts  of  the  corporation. 

II.  This  is  not  a  case  like  that  presented  in  Lowry 
V.  Inman,  49  iT.  Y.  119,  where  the  liability  was  imposed 
by  the  charter  of  the  corporation,  and  did  not  arise 
from  its  violation  or  a  failnre  to  observe  it.  The  pres- 
ent case  is  an  action  f oanded  upon  a  liability  which  the 
defendant  did  not  incur  by  becoming  a  member  of  the 
corporation,  but  solely  from  the  fact  that  he,  or  some 
one  for  whose  acts  he  is  responsible,  has  done  or  not 
done  something  required  by  law.  It  is  therefore  an 
action  on  the  statute,  and  not  on  any  contract,  express 
or  implied  (Lawlor  v.  Burt,  7  07iio  SL  340). 

III.  If  this  were  an  action  against  a  stockholder  in 
a  New  York  corporation,  under  a  New  York  statute, 
in  terms  like  that  of  Iowa,  it  would  be  barred  by  the 
New  York  statute  of  limitations  (Lawlor  v.  Burt, 
supra).  But  it  is  an  action  on  a  foreign  statute,  and 
no  such  action  will  lie  in  the  State  of  New  York.  Our 
courts  will  not  entertain  a  suit  of  a  penal  character  upon 
or  to  enforce  a  foreign  statute  (Lowry  v.  Inman,  46  If. 
Y.  119,  and  cases  cited  ;  Halsey  ij.  McLean,  12  Allen, 
438 ;  Merchants'  Bank  v.  Bliss,  35  JV.  Y.  412).  The 
attempt  to  enforce  the  statute  of  Iowa  in  another  State, 
deprives  stockholders  in  this  corporation  of  important 
rights  conferred  by  the  statute  itself,  and  therefore  the 
remedy  given  by  the  statute  is  necessarily  confined  to 
the  State  of  Iowa,  and  can  have  no  recognition  in  any 
other  State  (Lowry  v.  Inman,  46  N.  Y.  130 ;  Halsey  v. 
McLean,  12  Allen,  438 ;  Pickering  v.  Fisk,  6  Vt.  162 ; 
Ferguson  v.  FyflF,  8  Olark  &  Finelly,  121 ;  Down  v. 
liippman,  5  Id.  1). 

IV.  There  is  no  foundation  for  the  doctrine  asserted 
in  the  complaint,  and  upon  which  this  action  seems  to 
have  been  brought,  that  the  failure  by  the  persons 
organizing  this  corporation  to  comply  with  certain 
requirements  of  the  statutes  of  Iowa  ipso  facto  created 
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Ihem  partners,  and  made  the  corporation  a  common 
law  partnership,  and  its  members  liable  as  general 
partners  to  all  persons  dealing  with  it  (Fay  v.  Noble,  7 
C7is7i.  188-192). 

V.  The  notes  upon  which  this  action  was  bronght 
are  the  notes  of  a  corporation.  The  parties  who  took 
them,  took  them  as  such.  The  stataite  creating  the 
liability  which  is  supposed  to  rest  upon  these  defend- 
ants makes  them  liable  for  these  notes,  if  at  all,  as  cor- 
porate debts;  not  because  they  were  partners,  nor 
because  they  directly  incurred  or  authorized  these  lia- 
bilities as  their  individual  debts.  The  Davenport  Rail- 
way Construction  Company  was  a  corporation  de/actoj 
until  dissolved  by  the  forfeiture  of  its  franchises,  ad- 
judged in  a  proper  action.  It  filed  its  articles  in  the 
proper  county  office ;  it  published  the  proper  notice  in 
a  county  newspaper ;  it  commenced  business ;  it  dealt 
uTith  the  plaintiffs  and  gave  its  notes.  Subsequent  to 
its  organization,  it  is  alleged  that  it  failed  to  comply 
with  the  requirements  of  the  statute,  that  it  should  file 
a  copy  of  its  articles  in  the  office  of  the  secretary  of 
State.  But  this  subsequent  default  did  not  turn  it 
from  a  corporation  de  facto  into  a  partnership.  If  it 
.  had,  no  such  statute  as  that  passed  in  1876  would  have 
been  passed  by  the  Iowa  legislature,  or  could  have  had 
any  operation  or  effect.  A  violation  of  a  charter,  or  of 
laws  providing  for  the  organization  of  cori>orations,  or 
a  failure  to  observe  the  requirements  of  such  statutes^ 
does  not  create  the  relation  of  i)artner8hip  between  the 
stockholders  (Central  Bank  v.  Walker,  68  N.  F.  424 ; 
Puller  7>.  Rowe,  57  Id.  23 ;  National  Bank  v.  Landon, 
45  Id.  410  ;  Noble  v.  Pay,  7  Cush.  189  ;  Trowbridge  ©. 
Scudder,  11  Id.  86 ;  Cochran  t>.  Arnold,  48  Penn.  St. 
404 ;  Baker  v.  Backus,  37  Allen,  107). 

y I.  This  case  has  been  decided  against  the  plaintiffs 
in  the  courts  of  Iowa,  and  the  construction  given  to 
the  statutes  here  relied  Qi)on,  by  the  courts  of  Iowa, 
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will  be  taken  by  the  courts  of  this  State  as  conclusive. 

I  It  must  be  received  as  if  the  interpretation  given  by 

such  decisions  weriB  incorporated  in  the  statute  in 
terms  (Hoyt  v.  Sheldon,  3  Bosw.  302 ;  Howe  v.  Thomp- 

I  son,  3  Sandf.  421 ;  Ward  v.  Gray,  11  Wheat.  361  ; 

!  Tioga  R.  R.  Co.  v.  Bloomsburgh  R.  R.  Co.,  20  Wall. 

\  137 ;  Elmvsrood  t.  Macy,  2  Otto^  289).    In  the  case  of 

!  the  First  National  Bank  of  Davenport  v.  Davies,  which 

was  a  suit  brought  against  a  person  who  was  a  stock- 
holder in  the  Davenport  Railway  Construction  Com- 
pany, the  supreme  court  of  Iowa  held  that  the  stock- 
holders in  the  company  were  not  individually  liable 
for  its  debts.  It  will  be  observed  that  the  statute  pro- 
vides, as  amended  in  1858,  that  it  shall  not  be  applicable 
to  railroad  corporations  or  corporators.  The  supreme 
court  held,  by  a  majority  of  the  judges,  that  the  Daven- 
port Railway  Construction  Company  was  a  railway 
corporation,  and  that  it  and  its  stockholders  were  en- 
titled to  the  benefit  of  this  exemption.  Since  the  trial 
of  this  case  a  re-hearing  of  that  case  has  taken  place, 
and  the  court  adhere  to  their  decision.  It  is  thus  the 
law  of  the  State  of  Iowa,  that  these  defendants  are  not 
liable  for  the  debts  incurred  by  or  in  the  name  of  the 
Daveni)ort  Railway  Construction  Company,  or  for  the 
notes  upon  which  this  action  is  brought  (National  Bank 
V.  Davis,  43  lowa^  435.  See  also  Washington  College 
t.  Duke,  14  Id.  14). 

VII.  The  passage  of  the  act  of  1876,  page  291,  to- 
gether with  the  previous  filing  of  the  articles  of  this 
company  in  the  office  of  the  secretary  of  state  in  1874, 
waived  any  invalidity  in  the  organization  of  this  com- 
pany, if  any  existed  prior  thereto.  The  liability  of 
these  defendants  as  stockholders,  if  auy  ever  existed, 
was  in  the  nature  of  a  penalty  for  a  failure  to  observe 
the  statutes  of  the  State.  The  act  of  1876  condoned 
this  failure,  and  dispensed  with  this  penalty,  and  the 
question  was  one  solely  for  the  State  of  Iowa  to  deal 
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with  (Merchants'  Bank  v.  Bliss,  35  iT.  T.  412 ;  Black 
River  R.  R.  Co.  v.  Barnard,  31  Barb.  268 ;  Eaton  v. 
Aspinwall,  19  JST.  Y.  121 ;  Doyle  v.  Petroleumv  Co.,  41 
Id.  244  ;  Cochran  v.  Arnold,  48  Penn.  St.  404). 

JEvartSj  Southmayd  &  Choaie^  attorneys,  and 
Joseph  H.  Choate^  of  counsel,  for  plaintiffs : — I,  By 
the  true  construction  of  the  statutes  of  Iowa  in  ques- 
tion, and  according  to  the  settled  principles  of  the 
common  law,  the  defendants,  having  assumed  to  act  as 
in  a  corporate  capacity,  without  a  legal  organization  as 
a  corporate  body,  are  liable  as  partners  to  those  with 
whom  they  contract  and  to  the  full  extent  of  the  notes 
given  in  Xh^  name  of  the  company  for  goods  purchased 
of  the  plaintiffs  (Puller  z?.  Rowe,  67  N.  Y.  23 ;  Wells 
t).  Gates,  18  Barb.  554 ;  Townsend  v.  Goewaey,  19 
Wend.  4SA ;  Cross  v.  Jackson,  6  Hill^  478 ;  Dennis  v. 
Kennedy,  19  Barb.  517.  See  also  opinion  of  Day,  J., 
in  First  Nat.  Bank  of  Davenport  t?.  Dayies,  printed  in 
the  case  ;  Dubuque  ^.  Dubuque,  7  /owa,  262  ;  Dishon 
??.  Smith,  10  Id.  212 ;  McKellar  n.  Stout,  14  Id.  359). 
The  recording  of  the  articles  of  incorporation  in  the 
ofBce  of  the  secretary  of  State,  and  the  due  publication 
in  the  time  prescribed  by  law  are  essential  to  the  exis- 
tence of  the  corporation,  and  there  being  no  corpora- 
tion, there  is  no  shield  against  the  common  law  liability 
of  the  defendants.  The  situation  of  the  defendants  is 
analogous  to  that  of  stockholders  carrying  on  business 
by  agreement  after  the  dissolution  of  the  corporation 
(Nat.  Union  Bank  of  Watertown  t?.  Landon,  66  Barb. 
189 ;  Cunnaston  «.  McNair,  1  Wend.  457).  This  case 
is  distinctly  reaffirmed  by  the  court  of  appeals  in  Bank 
n.  Walker,  66  N.  Y.  429.  Defendants  seek  to  present 
the  case  as  an  attempt  on  the  part  of  the  plaintiffs  to 
inflict  upon  the  private  property  of  the  defendants  as 
stockholders  a  liability  as  if  created  by  statute  and  by 
that  only  imposed  on  their  property  as  stockholders. 
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That  is  not  our  position.  We  claim  that  there  was  no 
corporation  existing  at  the  time  these  purchases  were 
made  and  these  notes  given,  and  that,  as  a  consequence, 
the  defendants  were  left  uncovered  and  unable  to  hide 
their  personalty  from  liability  under  the  corporate 
shield,  and  that  the  statutes  of  Iowa  afford  them  no 
protection.  This  renders  inapplicable  and  ineffective 
the  chief  portion  of  the  propositions  arrayed  in  the 
elaborate  brief  presented  by  the  defendants.  The  case 
is  in  no  wise  an  attempt  to  annul  or  forfeit  the  charter 
or  franchise  of  a  corporation,  which  prerogative  per- 
tains only  to  the  sovereignty.  The  cases,  from  the 
reports  of  Illinois  and  California,  set  forth  under  Mr. 
Sanders'  second  i>oint,  will  be  found  to  have  been,  in 
part,  suits  between  companies  and  stockholders  upon 
subscriptions  for  stock,  where  the  perfected  organiza- 
tion of  the  corporation  was  not  material  to  the  lia- 
bility ;  in  part  suits  to  enforce  'penal  liability  of  stock- 
holders for  failure  to  comply  with  statutory  require- 
ments imposed  upon  the  corporation ;  and  all  arising 
under  different  statutes,  the  language  and  meaning  of 
which  are  wholly  different  from  the  statute  of  Iowa. 
So  that  the  general  observations  cited  from  those  cases 
are  wholly  inapplicable  here.  What  is  essential  to  the 
perfection  of  the  corporate  existence  is,  of  course,  de- 
pendent ui)on  the  particular  language  and  provisions 
of  the  statute  in  each  case.  But  the  Illinois  cases  cited 
in  the  brief  of  defendants'  counsel  have  been  expressly 
overruled  by  a  recent  case  in  that  State  (Bigelow  v. 
Gregory,  73  III.  197),  which  is  a  conclusive  authority  in 
plaintiffs'  favor.  Again :  the  nature  of  the  action,  and 
the  relation  of  the  parties,  between  whom  the  contro- 
versy arises,  is  in  the  highest  degree  material,  if  we 
would  avoid  confusion.  We  are  suing  individuals,  as 
individually  liable,  not  because  they  are  stockholders 
of  a  corporation,  but  because  there  was  no  corporation, 
and  they  were  not  stockholders ;  not  merely  upon  a 
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Statutory  liability,  but  upon  a  liability  against  which 
they  are  seeking  to  interpose  a  statutory  protection  as 
a  defense.  This  distinction,  clearly  observed,  disposes 
of  the  long  array  of  cases  from  our  own  reports  cited 
in  Mr.  Sanders'  fourth  point.  So,  too,  the  propositions 
that  proceedings  for  a  forfeiture  of  franchises  of  a  cor- 
poration must  be  had  in  the  State  of  its  creation,  and 
that  proof  of  user  is  sufficient  evidence  of  corporate 
existence  in  certain  suits  between  the  corporation  itself 
and  parties  dealing  with  it,  and  that  liability  of  stock- 
holders, as  such,  under  the  provisions  of  statutes,  is 
always  statutory ;  and  that,  as  between  corporations 
and  parties  contracting  with  them,  as  such,  in  suits 
arising  between  them,  the  parties  so  contracting  are, 
for  the  necessary  purposes  of  justice  and  to  prevent 
fraud,  estopped  to  deny  the  corporate  existence  of  the 
company  at  the  date  of  the  contract ;  and  that,  a  cor- 
poration being  created,  there  is  at  common  law  no 
individual  liability  of  stockholders  for  its  debts — ^are 
all  propositions  well  enough  in  themselves  to  be  applied 
in  proper  cases  and  between  proper  parties,  but  are 
wholly  out  of  place  and  irrelevant  in  this  contest,  where 
the  question  is,  whether  the  defendants  can  find  in  the 
statutes  of  Iowa,  and  in  the  proceedings  had  there- 
under, statutory  shelter  from  the  individual  liability 
otherwise  incurred  by  them  by  the  purchase  and  re- 
ceipt of  the  plaintiffs'  property  and  by  their  notes 
given  in  payment  therefor. 

II.  By  the  Code  of  Iowa  as  amended  in  1870,  the 
filing  of  a  copy  of  the  articles  of  incorporation  in  the 
office  of  the  secretary  of  State  was  necessary  to  the 
valid  creation  of  the  corporation.  The  language  of 
the  statute  is  mandatory  and  not  simply  directory. 
This  certificate  not  being  filed,  it  followed  that  there 
was  no  corporation  (Supreme  Court  of  Iowa,  First 
National  Bank  of  Davenport  v.  Ludwig  S,  Davies, 
administrator,  in  MSS.,  see  opinion  of  Day,  J.).    Even 
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without  any  further  provision  of  statute  it  necessarily 
followed  by  the  established  principles  of  common  law, 
as  illustrated  by  the  cases  in  our  own  courts,  cited 
under  our  first  point,  that  parties  purchasing  property 
in  the  company  name,  and  giving  for  it  a  note  in  the 
corporate  name,  were  individually  liable  upon  the  note 
as  coi)artners.  But  the  Code  of  Iowa  (§  1166),  which 
th^  defendants  invoke  for  their  protection,  expressly 
so  declares:  ** A  failure  to  comply  substantially  with 
the  foregoing  requisitions,  in  relation  to  organization 
and  publicity,  renders  the  individual  property  of  all 
the  stockholders  liable  for  the  corporate  debts."  The 
feilure  to  file  the  certificate  in  the  secretary  of  state's 
office  was  a  **  substantial  failure  to  comply  with  the 
Tequirements/'  The  amendment  of  1870  made  the  fil- 
ing there  fundamental,  if  it  was  not  before  (Vid.  on 
this  point  also,  Day,  J.'s  opinion).  But,  secondly,  at 
any  rate  it  was  the  settled  law  of  Iowa,  at  the  time  of 
the  giving  of  the  notes  here  sued  on,  that  by  the  true 
construction  of  this  and  similar  statutes  of  that  State, 
as  expounded  by  the  supreme  court  of  that  State,  the 
failure  to  file  such  a  certificate  was  fatal  to  the  at- 
tempted creation  of  the  corporation,  and  left  the  so- 
called  stockholders  exposed,  as  at  common  law,  to 
liability  for  the  debts  of  the  company  (Township  of 
Dubuque  v.  City  of  Dubuque,  7  loway  262  ;  Dishon  v. 
Smith,  10  Id.  212 ;  McKellar  v.  Stout,  14  Id.  359 ; 
opinion  of  Day,  J.,  tU  supra).  And,  thirdly,  by  the 
Tery  principle  of  comity,  contended  for  by  the  defend- 
ants, and  so  ably  exjiounded  in  their  briefs,  that  the 
construction  put  ui)on  the  statutes  of  a  State  by  the 
fixed  and  settled  decisions  of  the  courts  of  that  State 
in  matters  of  local  law,  is  to  be  adopted  and  followed 
by  the  tribunals  of  other  States  in  interpreting  the 
same  statutes,  this  court  is  bound  to  say  that  at  the 
time  of  the  pving  of  the  notes  here  sued  on,  it  was  part 
of  the  law  of  Iowa  that  the  failure  to  file  the  certificate 
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of  incorporation  in  the  secretary  of  state's  office  was 
fatal  to  the  attempted  defense  of  the  defendants  against 
their  individual  liability  upon  the  notes,  either  at  com- 
mon law  or  under  the  statutes  in  question  (Hoyt  v. 
Thompson,  3  Sanc^f.  421 ;  Hoyt  v.  Sheldon,  3  Bosw. 
302 ;  Elmendorf  v.  Taylor,  10  Wheat.  159 ;  Shelly  v. 
Grey,  11  Id.  367 ;  Greene  v.  Lessee  of  Neal,  6  Peters^ 
298). 

III.  The  Davenport  Railway  Construction  Company 
was  not  and  is  not  a  "railroad  corporation,"  and  its 
so-called  '* stockholders"  are  not  therefore  exempted 
from  the  liability  otherwise  incurred  by  section  1338  of 
the  Code  of  Iowa, — which  enacts  that  section  1166,  al- 
ready cited,  "shall  not  be  deemed  and  construed  to  be 
applicable  to  railroad  corporations  and  corporators ;  and 
stockholders  in  railroad  companies  shall  be  liable  only 
for  the  amount  of  stock  held  by  them  in  said  com- 
panies." To  say  that  such  a  construction  company, 
organized  for  the  sole  purpose  of  building  railroads  for 
railroad  companies  to  own  and  operate,  but  to  own  and 
operate  no  railroads  itself,  is  a  railroad  corporation,  is 
abhorrent  to  common  sense  and  common  honesty,  and 
no  court  administering  justice  would  so  hold.  Consis- 
tently with  those  old  fashioned  elements  of  justice,  viz.^ 
common  sense  and  common  honesty,  there  can  be  no 
possible  answer  to  the  reasons  stated  by  Beck,  J.,  on 
the  reargument  in  the  Dane's  case,  43  lowa^  435,  436. 
It  cannot  be  denied  that  at  the  time  of  the  giving  of 
the  notes  sued  on,  wherever  railroad  corporations  were 
known,  not  only  in  Iowa  but  in  all  civilized  States  and 
countries,  the  settled  definition  of  the  term  did  not 
include,  but  excluded  a  construction  company,  having 
no  power  to  act  as  a  common  carrier,  or  to  own  and 
operate  a  railroad,  or  to  exercise  railroad  franchises 
thereon.  This  distinction  between  a  railroad  corpora- 
tion  and  other  corporations  was  clear  throughout  the 
statutes  of  Iowa  (Vide  jRevision  of  1.860,  passim).    It 
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was  clearly  stated  by  the  supreme  court  of  Iowa,  long 
before  the  notes  here  sued  on  were  issued  (Vide  State 
of  Iowa  V.  County  of  Wapello,  13  Iowa).  No  sugges- 
tion to  the  contrary  had  ever  been  made  in  the  courts 
of  that  State.  Nothing  so  monstrous  had  even  yet 
been  whispered  or  imagined,  for  the  sake  of  screening 
some  local  debtor  from  his  legal  liabilities,  as  that  a 
construction  company,  which  had  no  one  of  the  ele- 
ments or  features  of  the  corporation  known  to  the 
people  and  courts  of  all  English-speaking  States,  as 
railroad  corporations,  was  included  within  that  defini- 
tion. Upon  the  principle  of  comity,  therefore,  to 
which  the  defendants  have  themselves  appealed,  this 
court,  construing  the  statute  in  question  at  the  time  of 
the  giving  of  the  notes  sued  on,  according  to  the'  set- 
tled principles  of  law,  alike  as  expounded  by  the 
courts  of  Iowa,  as  of  every  olher  State,  must  have  held 
that  the  construction  company  was  not  a  railroad  com- 
pany, and  that,  therefore,  the  defendants  were  person- 
ally liable,  as  adjudged  in  the  court  below. 

IV.  And  this  brings  us  to  the  final  and  most  inter- 
esting question  in  the  case,  viz :  Whether  the  courts 
of  this  State,  in  a  case  arising  here  upon  a  contract 
made  and  to  be  performed  here,  between  defendants, 
not  citizens  of  Iowa,  and  plaintiffs,  all  citizens  of  New 
York,  are  bound  to  follow  the  supreme  court  of  Iowa 
in  a  reversal  and  change  of  the  law,  as  it  is  shown  to 
have  there  existed  at  the  time  of  the  giving  of  the  note 
sued  on,  such  reversal  and  change  being  first  promul- 
gated in  a  decision  made  in  December,  1875,  more  than 
three  years  after  the  contract  in  suit  was  made,  and 
the  rights  of  the  parties  thereunder  had  become  vested. 
We  confidently  submit  that  our  courts  are  not  so 
bound,  but  that,  on  the  contrary,  they  must  protect 
the  suitors  before  them  in  their  vested  rights,  and  hold 
them  to  their  legal  liabilities  as  fixed  by  the  law  as  it 
existed  when  those  rights  became  vested  and  those 
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liabilities  fixed,  a.  It  is  desirable,  ia  the  first  place, 
to  ascertain  just  what  the  courts  of  Iowa  have  doue  in 
the  premises  since  that  time.  In  the  case  of  First 
National  Bank  of  Iowa  v.  Davies,  commenced  July  29, 
1874,  two  years  after  the  notes  in  suit  were  given,  and 
first  decided  at  the  December  term,  1876,  the  supreme 
court  of  that  State,  by  a  closely  contested  and  divided 
vote,  gave  to  a  local  statute  a  retrospective  and 
retroactive  construction,  differing  from  that  which 
was  understood  and  in  force  at  the  time  of  the  mak- 
ing of  the  contract  sought  to  be  enforced,  and  to 
the  prejudice  of  the  rights  and  obligations  of  the 
parties  then  and  thereby  vested  and  fixed.  This 
certainly  cannot  be  called,  even  at  this  time,  a  fixed 
and  settled  construction  of  the  local  statute  by  an 
unbroken  series  of  decisions  such  as  the  supreme  court 
of  the  United  States  requires,  to  establish  the  rule 
of  comity,  even  as  bearing  on  subsequent  contracts  and 
subsequent  cases,  b.  The  rule  of  comity  contended  ' 
for,  as  applied  and  expounded  by  the  courts  best 
entitled  to  administer  it,  does  not  admit  of  any  such 
interpretation  and  result.  That  rule  holds  the  parties 
to  what,  according  to  the  law  as  expounded  at  and 
prior  to  the  time  of  the  making  of  the  contract,  they 
must  have  understood  their  respective  rights  and  lia- 
bilities to  be.  This  is  entirely  consistent  with  the 
usual  method  of  application  of  the  rule  of  comity, 
"which,  as  stated  by  this  court  in  Hoyt  v.  Sheldon,  3 
Bosw.  802,  accepts  the  construction  of  the  statute  bj 
the  courts  of  the  State  which  enacted  it,  "with  the 
same  force  as  if  that  interpretation  was  incorporated  in 
the  statute  in  terms."  Neither  the  legislature  nor  the 
courts  of  the  State  enacting  the  statute,  however,  will 
in  another  forum  be  permitted,  by  a  subsequent  change 
of  the  construction  of  the  statute,  to  impair  the  obliga- 
tion of  contracts  already  fixed.  This  was  so  ruled  iu 
Butz  V.  City  of  Muscatine,  8   WaU.  675;  Von  Haflf- 
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man  v.  City  of  Quincy,  4  WaM.  657.  c.  We  submit, 
also,  that  the  fact^s  x)ecaliar  to  this  case,  that  the  con- 
tract was  made  here,  and  by  its  terms  was  to  be  here 
performed,  between  parties,  none  of  whom,  so  far  as  it 
apx)ear8,  resided  in  Iowa,  and  that  the  subsequent 
decision  in  Iowa,  adverse  to  our  claim,  was  rendered 
after  great  dispute  by  a  closely  divided  court,  and  evi- 
dently under  local  prejudice,  and  for  the  relief  of  a 
resident  intestate,  are  considerations  calculated  greatly 
to  weaken  its  influence  upon  the,  judgment  of  this 
court.  Authority  it  is  conceded  by  the  rule  of  comity 
to  have  none.  d.  As  to  the  question  of  what  is  a  rail- 
road corporation,  that  is  not  at  all  a  matter  of  local  law^ 
aiiy  more  than  what  is  a  partner,  otr  what  is  a  surety, 
or  what  is  a  bill  of  exchange.  It  is  a  question  of  gen- 
eral, of  common  law,  of  common  sense,  dependent 
'oX)on  the  general  principles  of  law,  and  the  common 
understanding  of  the  English  language. 

y.  There  is  nothing  in  the  point  that  this  court  has 
no  jurisdiction  of  the  case.  It  is  based  upon  the  same 
erroneous  notion  that  we  have  here  nothing  but  a  stat- 
utory liability  to  enforce,  and  utterly  ignores  the  com- 
mon law  liability  of  the  defendants  as  partners.  All 
that  the  much-vaunted  case  of  Lowry  9.  Inman  (46  JST. 
jr.  120),  holds  is,  that,  where  there  is  nothing  but  a 
atatutory  remedy,  that  remedy  must  be  strictly  pur- 
axied.  There  is  no  intimation  that  the  courts  of  this 
State  have  no  jurisdiction  over  the  defendants  to  en- 
force the  personal  liability  under  which  they  rest. 
Sections  1172,  1178,  1174,  have  no  reference  whatever 
to  such  a  common  law  liability  or  to  suits  thereon,  but 
only  to  any  statutory  liabilities  of  the  private  property 
of  the  stockholders  as  such,  created  by  the  act  itself. 
Besides,  there  is  nothing  in  the  facts  proved  here  to 
create  any  defense  to  the  action  under  any  or  either  of 
these  sections.  Section  1173  relates  wholly  to  proceed- 
ixjtgs  after  judgment,  and  even  as  to  that  the  proof  re- 
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quired  by  this  section  \^s  given  of  a  judgment  and 
execution  returned  unsatisfied,  and  a  demand  made 
and  not  complied  with.  Section  1174  is  alike  inappli- 
cable. It  does  not  create  a  defense.  It  only  provides 
in  a  certain  contingency  for  a  continuance  of  the  cause 
or  a  stay  of  execution.  The  act  does  not  require,  even 
for  the  purposes  of  a  suit  to  enforce  the  statutory 
liability  against  the  property  of  stockholders,  the 
commencement  of  suit  and  issue  of  judgment  and  exe- 
cution on  the  same  claim  against  the  company,  but 
only  that,  before  a  levy  on  the  private  property  of  the 
stockholders,  the  requisite  proof  must  be  given  that 
corporate  property  cannot  be  found  to  satisfy  the 
same.  In  the  nature  of  things,  these  sections  can  have 
no  application  to  a  suit  like  this,  in  another  jurisdic- 
tion against  the  defendants  as  copartners. 

VI.  There  was  no  error  in  admitting  the  defend- 
ants' own  notes  in  evidence  against  themselves,  it  ap- 
pearing that  they  were  jointly  engaged  in  business 
under  the  name  in  which  the  notes  were  issued,  and 
that  the  same  were  given  by  their  representative  for 
goods  sold  and  delivered  to  them,  and  used  in  their 
common  business.  The  cases  cited  by  defendants 
from  the  courts  of  Massachusetts  and  Pennsylvania, 
as  beariug  upon  this  point,  so  far  as  they  are  contrary 
to  the  well-established  law  of  this  State,  as  illustrated 
by  the  cases  cited  under  our  first  point,  are  of  no 
moment. 

By  the  Court.— Speie,  J. — In  1871  the  defendants, 
together  with  one  Edgar  Thompson,  now  deceased, 
entered  into  an  agreement  among  themselves,  and  with 
others  whom  they  should  associate  with  them  as  a 
body  corporate  in  law  to  transact  the  business  for  fur- 
nishing materials  for,  and  the  building,  making,  and 
equipment  of  railroads  in  the  State  of  Iowa,  and  all 
proper  extensions  of  the  same  in  adjoining  States,  hay- 
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ing  the  principal  office  or  place  of  business  at  Daven- 
port in  that  State.  Subsequently  the  said  defendants, 
with  the  other  defendants  who  became  associated  with 
them  in  the  business,  and  who  also  became  stockhold- 
ers of  the  proposed  comjyany,  entered  upon  the  trans- 
action of  the  business  so  proposed,  and  continued  to 
conduct  it  under  the  name  of  the  Davenport  Railway 
Construction  Company,  and  under  that  name  made  and 
delivered  the  promissory  notes  in  suit. 

The  first  question  presented  is :  had  the  defendants 
a  legal,  corporate  existence,  when  in  the  name  of  the 
company  they  made,  indorsed  and  delivered  the  several 
notes  set  out  in  the  complaint  ? 

What  is  necessary  and  essential  to  create  a  corpo- 
rate existence  must  depend  upon  the  particular  con- 
struction of  the  language  and  provisions  of  the  statute 
in  each  case. 

It  appears  that  the  defendants  proposing  to  become 
incorporated  failed  to  comply  with  the  requirements 
of  the  statute  as  to  the  recording  of  articles  of  incor- 
X>oration  in  the  office  of  the  secretary  of  state,  and  the 
due  publication  in  the  time  prescribed  by  law.  The 
plaintiffs  claim  that  by  this  omission,  by  'the  true  con- 
struction of  the  statutes  of  Iowa,  and  according  to  the 
settled  principles  of  the  common  law,  the  defendants 
assuming  to  act  in  a  corporate  capacity  without  legal 
organization  as  a  corporate  body  are  liable  as  partners 
to  those  with  whom  they  contracted.  The  suit  is  there- 
fore brought  against  the  defendants  as  individuals, 
liable,  not  for  the  reason  that  they  are  liable  as  stock- 
holders of  a  corporation,  but  because  there  was  no  cor- 
poration, and  they  were  not  stockholders — not  merely 
xipon  a  statutory  liability,  but  upon  a  liability  against 
which  they  seek  to  shelter  themselves  by  interposing  a 
statutory  protection  as  a  defense. 

The  articles  of  incorporation  in  question  were  filed  in 
the  office  of  the  recorder  of  deeds  on  May  17, 1871.    The 
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law  in  force  at  that  time — Hemsian^  §  1152,  as  amended 
by  chapter  172,  Laws  cf  1870, — provides:  ''P»- 
TLOus  to  Gommencing  any  business,  except  that  of  their 
own  organization,  they  mnat  adopt  articles  of  incorpora- 
tion, which  nmst  be  recorded  in  the  office  of  the  re- 
•colder  of  deeds  ol  the  connty  where  the  princii)al  place 
of  business  is  to  be,  in  a  book  kept  therefor,  and  in  the 
office  of  the  secretary  of  state  in  a  book  kept  for  tfaat 
purpose."  Section  1154  provides  that  a  notice  most 
be  published  for  four  months  in  succession  in  some 
iiewspai)er,  as  convenient  as  practicable  to  the  princi- 
pal place  of  business.  Section  1155  prescribes  the  oon- 
tents  of  such  notices.  Section  1166,  as  amended  by 
the  same  chapter,  is  as  follows :  ^^The  corporation  may 
commence  busifiess  as  soon  as  the  articles  are  filed  im 
the  office  of  the  recorder  of  deeds,  and  their  doings  shall 
be  valid  if  the  publication  in  a  newspaper  is  made,  and 
the  copy  filed  in  the  office  of  the  secretary  of  state  with- 
in three  months  of  such  filing  in  the  recorder's  office.'* 
It  is  to  be  observed^  first,  that  the  language  of  section 
1152  is  mandatory  and  not  merely  directory.  It  affirms 
the  want  of  any  right  to  enter  upon  any  business  ex*^ 
oept  that  of  oiganization  until  the  articles  of  incorpora* 
ti<m  are  adopted  and  reccMxied  in  the  office  of  both  the 
recorder  of  deeds  and  the  secretary  of  state.  The  viee 
of  the  negative  expression  determines  the  mandatory 
character  of  the  statute.  When  the  statute  imposes  a 
duty  and  gives  the  means  of  performing  it,  it  is  held 
to  be  mandatc»*y  {Oooley  ConstittUianal  Limitations^ 
89,  4th  ed. ;  People  v.  Schermerhom,  19  Barb,  658). 
The  language  of  section  1156,  as  amended  by  the  same 
chapter,  permits  the  corporation  to  commence  business 
as  soon  as  the  articles  are  filed  in  the  office  of  the  re- 
corder of  deeds,  but  significantly  adds,  ^' Their  doinge 
'shall  be  valid  if  the  publication  in  the  newspaper  is 
made  and  the  copy  filed  in  the  office  of  the  secretary  of 
state  within  three  months  after  such  filing  in  the  re- 
corder's office."    Section  1166  provides :  "  A  failure  to 
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comply  sTibstantially  with  the  foregoing  recpiisitiona 
in  relation  to  organization  and  publicity,  renders-  the 
individnal  property  of  all  the  stockholders  liable  for 
the  corporate  debts."  McKelly  if.  Stout,  14  lowa^  359y 
decides  that  the  prime  object  of  this  requirement  is  to 
make  individual  corporators  liable  for  the  failure  to  do 
those  things  which  are  necessary  to  the  transaction  of 
business  (City  of  Dubuque  v.  City  of  Dubuque,  7  lowa^ 
2e2 ;  Dishon  v.  Smith,  10  Id.  212-218).  These  statutes 
have  received  the  same  construction  in  the  neighboring 
State  of  Illinois  as  in  Iowa  (Bigelow  v:  Gregory,  73  IlL 
197).  • 

It  must,  I  think,  be  considered  by  the  construction 
<^  these  and  the  like  statutes  in  Iowa,  as  expounded 
by  the  supreme  court  of  that  State  at  the  time  the 
Botes  herein  sued  on  were  given,  as  settled  law,  that 
the  failure  to  file  the  articles  of  incorporation  in  the 
office  of  the  secretary  of  state,  was  fatal  to  the  at- 
tempted creation  of  the  corporation,  and  the  stock- 
holders,  consequently,  were  left  exposed,  as  at  com** 
mon  law,  to  individual  liability  for  the  debts  of  thd 
company. 

The  company,  then,  existing  in  name  only,  inde- 
X>endent  of  any  sanction  of  general  or  special  law,  can 
be  nothing  more  than  an  ordinary  partnership,  and 
subject  to  the  same  laws.  It  cannot  be  said  that  pro- 
ceeding to  transact  business  with  third  parties  they 
incur  no  liability.  They  were  not  liable  as  stock- 
holders, for  there  was  no  corporation.  There  being  no 
corporation,  each  must  be  liab!l  as  a  partner  at  com- 
mon law.  Assuming  to  act  under  a  corporate  name 
without  a  legal  organization  as  a  corporate  body,  they 
must  be  held  liable  as  partners  to  those  with  whom 
they  contracted.  At  that  time  they  had  a  community 
of  interest  in  the  property,  and  they  were  entitled  to 
share  in  the  profits,  and  bound  to  bear  the  losses 
resulting  from  the  business  (Fuller  v.  Rowe,  57  N.  T. 
33 ;  National  Union  Bank  of  Watertown  v.  Landon,,  45 
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Id.  410 ;  affi'g  66  Barb.  189 ;  WeUs  v.  Gates,  18  Id. 
664). 

The  defendants'  liability  is  not  affected  by  the  fact 
that  the  plaintiffs,  when  they  took  the  notes,  supposed 
they  were  the  notes  of  the  coiporation,  and  were  igno- 
rant of  their  corporate  existence.  They  believed  the 
paper  to  be  that  of  the  incorporation,  from  the  fact 
that  the  business  was  done  in  the  same  name,  and  they 
had  a  right  to  proceed  against  the  real  makers  of  the 
notes,  upon  discovering  who  were  transacting  business 
under  that  name  (National  Bank  of  Watertown  v.  Lan- 
don,  supra).  Nor  does  the  fact  that  because  the 
defendants  did  not  intend  to  become  copartners  at 
common  law,  and  become  liable  as  general  partners, 
furnish  any  answer  to  the  claim  of  the  plaintiffs.  It  is 
enough  that  the  parties  assumed  to  act  in  a  corporate 
capacity,  without  a  legal  organization  as  a  corporate 
body.  The  court  say,  in  Puller  v.  Rowe,  cited  above, 
it  cannot  be  denied  that  they  are  liable  as  partners  in 
such  a  case  to  those  with  whom  they  contract.  Inten- 
tion of  the  parties  has  nothing  to  do  with  their  liabil- 
ity. The  legal  effect  of  the  nature  of  the  agreement 
into  which  the  defendants  entered,  was  such  that  it 
made  them  partners  until  they  should  comply  with  the 
essential  proceedings  declared  by  the  statutes  of  Iowa, 
to  become  a  corporation.  The  only  question  involved 
in  such  a  case,  relates  solely  to  the  liability  created  by 
the  defendants,  to  all  i)ersons  with  whom  they  deal. 
It  is  unnecessary  to  refer  to  the  numero\is  instances 
where  parties  are  guiltless  of  any  intention  of  creating 
a  partnership  relation,  which  the  law  nevertheless  pro- 
nounces does  exist,  and  enforces  the  liability  arising 
out  of  that  relation. 

It  is  claimed  that  a  corporation  in  fact  and  ttser 
under  it  were  sufficient  to  show  a  corporation  defoAsto^ 
and  that  these  omissions  to  comply  with  the  statutes 
cannot  be  urged  collaterally  against  their  existence,  but 
only  in  a  direct  proceeding.    The  defendants  sought 
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to  join  themselves  into  a  corporation  nnder  the  i)ro- 
visions  of  a  general  law.  In  sach  a  case  it  is  only  in 
pursuance  of  the  provisions  of  the  statute  for  such  pur- 
pose that  corporate  existence  can  be  acquired.  Where 
a  corporation  is  created  by  a  special  charier  and  there 
have  been  acts  of  user  under  it  the  rule  may  have  some 
application. 

Section  1338  of  the  revised  code,  passed  March  20^ 
1868, — which  is  as  follows:  '*Be  it  enacted  by  the 
general  assembly  of  the  State  of  Iowa,  that  section  689 
of  the  code"  (this  section  is  identical  with  section  1166 
of  the  revised  code)  "shall  not  be  deemed  and  con- 
strued to  be  applicable  to  railroad  corporations  and 
corporators ;  and  stockholders4n  railroad  companies 
shall  be  liable  only  for  the  amount  of  stock  held  by 
them  in  said  companies," — ^has  no  application  to  the 
present  case. 

The  Davenport  Railway  Construction  Company  was 
organized  for  the  purpose  of  furnishing  materials  for 
constructing  railroads  generally,  and  not  for  the  pur- 
pose  of  building  and  operating  railroads.  The  defend- 
ants did  not  suppose  that  they  were  authorized  to 
build  and  oj^erate  railroads,  nor  did  they  organize  for 
that  purpose.  In  August  and  September,  1871,  before 
they  made  the  notes  in  question,  they  published  in  the 
Daily  and  Weekly  Davenport  Gazette,  a  notice  of  their 
incorporation — ^giving  the  title  of  their  company, 
place  of  business  and  its  general  nature, — which  was 
"  to  make  and  perform  a  contract  with  the  Davenport 
and  St.  Paul  Railroad  Company  to  furnish  iron  and 
equipments  for  the  said  company's  roads,  including  the 
construction  of  depots,  machine-shops,  water-stations, 
and  all  such  other  buildings  and  accessories  as  shall  be 
necessary  to  the  successful  operation  of  said  road." 
Can  there  be  any  doubt  what  the  real  intention  of  the 
defendants  was  ?  They  published  to  the  world  what 
the  general  nature  of  their  business  was  ;  not  to  operate 
a  railroad,  but  to  make  and  perform  a  contract  with  a 
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railroad  company  then  in  existence,  which  was  owned 
by  and  being  or  to  be  operated  by  another  and  sepa- 
rate company. 

An  examination  of  the  revision  of  the  statnte  of 
1860  makes  it  apparent  that  there  is  a  clear  distinction 
between  a  railroad  corporation  and  all  other  corpora- 
tions, and  the  sapreme  court  of  the  State  of  Iowa  has 
settled  that  such  distinction  existed  before  and  at  the 
time  the  notes  in  question  were  issued.  State  of  Iowa 
V.  County  of  Wapello  (13  loway  388),  overruling  Du- 
buque County  V.  Dubuque  &  Pacific  Railroad  Co. 
(4  O.  Oreen^  1),  and  approving  Stokes  v.  County  of 
Scott  (10  lowa^  166)  decides  that  the  legislature  has 
no  power  to  authorize  counties  to  become,  as  corpora- 
tions, stockholders  in  railroad  companies.  A  construc- 
tion company,  which  contains  no  element  heretofore 
known  to  our  courts  or  to  the  public  as  railroad  cor- 
porations, would  be  a  more  startling  proposition  than 
that  counties  could  become  stockholders  in  railroad 
corporations. 

The  case  comes  up  before  this  court  on  a  contract 
made  and  to  be  performed  in  New  York,  between 
plaintiffs,  all  citizens  of  New  York,  and  defendants, 
not  citizens  of  Iowa.  The  contract  in  the  suit  was 
made,  and  the  rights  of  the  parties  thereunder  became 
vested  at  the  time  the  law  existed  as  settled  in  the 
State  of  Iowa.  Three  years  thereafter,  the  supreme  court 
of  the  State  reversed  the  law,  which  till  then  had  been 
deemed  settled  by  a  decision  first  made  known  in  De- 
cember, 1875.  Although  the  case  was  first  heard  by  two 
judges,  the  diversity  of  their  opinions  was  so  great  it 
may  be  justly  said,  that  nothing  was  decided  by  the 
court.  Day,  J.,  heldy  that  the  filing  of  the  articles  of 
incorporation  in  the  ofllce  of  the  secretary  of  state^ 
was  essential  to  the  valid  creation  of  the  corx)oration, 
but  that  it  was  a  railroad  corporation,  and  its  stock- 
holders were  exempt  from  liability,  while  the  other 
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justice,  Beck,  held  the  reverse  on  both  propositions. 
Afterwards,  at  the  June  terra,  1876,  since  the  trial  of 
the  case  at  bar,  a  rehearing  was  had,  and  all  the  five 
judges  of  the  court  took  part,  and  here  again  they 
divided,  three  to  two.  Beck,  Severs,  and  Rothrick 
holding  the  filing  to  be  non-essential,  and  the  other 
two  dissenting  from  that,  and  Day,  Seevers,  and 
Rothrick  holding  that  it  was  a  railroad  corporation, 
and  the  other  two  judges  dissenting  from  that. 

When  we  consider  what  a  railroad  corporation  is — 
that  it  has  nothing  to  do  with  local  law,  that  the  term 
is  so  well  defined,  and  conveys  the  idea  of  oneness  so 
absolutely  as  to  be  incapable  of  two  different  meanings 
— that  it  is  simply  a  definition  of  a  substantive  thing — 
as  well  and  as  universally  known  and  understood  by 
all  English-8i)eaking  people  as  the  definition  of  law 
itself,  or  as  any  other  term  well  known  and  defined  in 
the  common  and  accepted  use  of  our  language,  the 
courts  of  this  State  and  of  other  States  upon  principles 
of  comity  according  to  the  settled  principles  of  law 
must,  we  think,  hold  that  at  the  time  of  the  giving  of 
the  notes  the  construction  company  was  not  a  railroad 
company,  and  that  the  defendants  were  personally  lia- 
ble as  adjudged  in  this  court  below.  Comity  holds  the 
parties  to  what  according  to  the  law  as  expounded  at 
and  prior  to  the  time  of  the  making  of  the  contract 
they  must  have  understood  their  respective  rights  and 
liabilities  to  be.  It  accepts  the  construction  of  the 
statute  by  the  courts  of  the  State  which  enacted  it 
with  the  same  force  as  if  that  interijretition  was  incor- 
porated in  the  statute  in  terms.  The  fundamental  law 
will  not  permit  either  the  legislature,  or  the  courts  of 
the  State  enacting  the  statute,  by  a  subsequent  change 
of  the  construction  of  the  statute  in  another  forum  to 
imi)air  the  obligation  of  contracts  already  fixed. 

The  rule  is  stated  with  precision  in  the  case  of 
Butz  V.    City  of  Muscatine  (8  Wall.  575).    The  su- 
VoL.  XII.— 19 
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preme  court  of  Iowa  had,  by  a  uniform  course  of 
decisions,  promulgated  after  the  issue  of  the  city 
bonds,  denied  the  right  of  the  holders  to  the  remedy 
sought  under  the  acts  in  force  at  the  time  of  their 
issue.  It  holds  that  under  the  statute  of  Iowa,  in 
force  when  the  contract  was  made,  the  relator  was  en- 
titled to  the  remedy  he  asked,  and  that  this  right  can 
no  more  be  taken  away  by  subsequent  judicial  decifl- 
ions,  than  by  subsequent  legislation  (Von  Hoffman  c. 
City  of  Quincy,  4  Wall.  536).  In  Edwards  v.  Kearzy 
(15  v.  8.  Sup.  Ct^  reported  in  fuU  in  Albany  Law 
Journal^  May  4,  1878,  p.  346),  it  was  held  that  a  law 
of  North  Carolina,  exempting  personal  property  and 
a  homestead  of  a  debtor  from  sale  and  execution,  was 
invalid  as  to  debts  contracted  before  its  enactment. 
The  court  says:  "The  remedy  subsisting  in  a  State 
when  and  where  a  contract  is  made,  and  is  to  be  per* 
formed,  is  a  part  of  the  obligation,  and  any  subsequent 
law  of  the  State,  which  so  affects  that  remedy  as  sub- 
stantially to  impair  and  lessen  the  value  of  the  con- 
tract, is  forbidden  by  the  constitution,  and  is  there- 
fore void."  In  Brown  d.  Kenzie  (1  How.  U.  S.  311), 
Taney,  Ch.  J.,  speaking  of  the  protection  of  the  rem- 
edy, says^  it  is  this  protection  which  the  clause  of 
the  constitution  now  in  question  mainly  intended 
to  secure.  In  Green  v.  Bidder  (8  Wheat.  11), 
Story,  J.,  "If  the  remedy  afforded  be  qualified  and 
restrained  by  conditions  of  any  kind,  the  right  of  the 
owner  may  indeed  subsist,  and  be  acknowledged,  bat 
it  is  impaired  and  rendered  insecure,  according  to  the 
nature  and  extent  of  such  restrictions ;"  and  at  page 
76,  "  The  prohibition  of  the  constitution  embraces  all 
contracts  executed  or  executory  between  private  indi- 
viduals, or  a  State  and  individuals,  or  corporations,  or 
between  the  States  themselves." 

It  appears  that  the  defendants  were  jointly  engaged 
in  business  under  the  name  in  which  the  notes  were 
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issued,  and  that  they  were  given  by  their  representa- 
tives for  goods  sold  and  delivered  to  them  and  used  in 
their  common  business.  I  see  no^  good  reason  why 
they  should  not  have  been  given  in  evidence  against 
tiiemselves. 

We  think  th^  exceptions  should  be  overruled,  and 
judgment  upon  the  verdict  ordered  with  costs. 


FBBEDMANy  J.)  coucurrod^ 


DAVED  LEVY,  et  al*,  PladWifts  akA  Bespond- 
Eirr^,  v.  SOLOMON  LOEB,  i:T  al.,  Defendants 
AND  Appellants. 


L  Bradice. 
1.  EXAMINATION  OF  PARTY  TO  ACTION  BEFORE  TRIAL, 
(a)  Ordbr  fob. 

1.   Obligatary  on  judge  to  grant. 
f&}  Vacatur  of  crder,  potoer  <^  court  as  to. 
1.  Although  it  is  obligatory  to  grant  an  order  for  examination 
upon  presentation  of  an  affidavit  complying  in  form  with  the 
requirements  of  section  872^  y^  the  order^  iohen'ffrarUed,  iikiy  "be 
vacated  for  cause  shown. 
1,  Causb,  what  n.     If  the  affidavit  on  wliich  the  order 
was  obtained  is  defective  in  any  necessary  particular,  or 
if  the  allegations  contained  therein,  though  sufficient 
by  themselves^  are  successfully  met  by  opposing  proof, 
cause  for  a  vacatur  is  shown. 
(a)  Winston  «.  English,  44  Htnb.  Pr.  80ll.     The  rules 
lidd  down  in  this  case  may  still  be  followed  with 
safety. 
n.  AppUeation  of  above  principles. 
1.  After  service  of  a  complaint  setting  forth  a  good  cause  of  action' 
with  sufficient  certainty,  but  before  answer,  plaintifts,  upon  an 
affidavit  setting  forth  various  f^cts  which,  might  perhaps,  h^ve 
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been  sufficient  to  call  for  an  examination  in  case  a  general  denial 
had  been  interposed,  but  not  claiming  that  plaintiffs  desired  to 
amend  their  complaint,  and  that  the  examination  was  material  and 
necessary  for  that  purpose,  the  claim  being,  simply,  that  it  was 
material  and  necessary  for  the  prosecution  of  the  action,  obtained 
an  order  for  the  examination  of  two  of  the  defendants.  Those 
defendants  moved  to  vacate  the  order  upon  the  papers  on  which 
it  had  been  obtained,  and  on  an  affidavit  showing  that  prior  to 
the  commencement  of  this  action,  the  defendants  had  brought 
an  action  against  the  present  plaintiffs,  that  in  that  action  the 
present  plaintiffs  had  set  up  by  answer  the  cause  of  action  now 
sued  upon,  had  procured  an  order  for  the  examination  of  the 
defendants,  had  actually  examined  one  of  them  at  considerable 
length,  on  presumably  the  same  issues  as  will  arise  in  the  present 
case,  and  that  said  examination  had  been  finished  and  closed. 

iufflcient  cause  for  a  vacatur  had  been  shewn, 
1.  Proof  of  case  upon  default. 
1.  Adaim  that  if  defendants  should  fail  to  answer,  the 
examination  of  some  of  them  would  be  necessary  to 
enable  the  plaintiff  to  obtain  judgment  on  application 
to  the  court,  held,  under  the  circumstances,  to  be  of  too 
speculative  a  character  to  uphold  the  order, 
m.  Ststbm  of  practice,  of  what  constituted, 

1.  The  code  of  civil  procedure. 

2.  Unrepealed  portions  of  the  old  code. 
8.  Statutes  not  embraced  in  either. 

4.  Rules  and  practice  of  the  courts  preserved  by  section  469  of 
the  old  code,  so  far  as  they  are  not  inconsistent  with  later  legis- 
lative enactments. 
1.  Construction  of  ant  particular  section,  or  part  of  the 

8TSTEK. 

(a)  If  it  be  intricate,  obscure  or  doubtful,  its  meaning  is  to  be 
ascertained  by  comparing  it  wUh  the  other  sections  or  parts  in 
the  light  of  the  general  legislative  intent  disclosed  by  the 
whole  system  with  respect  to  the  section  or  part  questioned. 

Before  Speie  and  Preedman,  JJ. 

Decided  November  4,  1878. 

Appeal  from  order  denying  defendant's  motion  to 
vacate  an  order  for  the  examination  of  several  of  the 
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defendants  after  service  of  summons  and  complaint, 
and  before  issue  joined. 

The  motion  was  founded  on  affidavit,  and  it  was 
denied  solely  on  the  ground  that  the  code  of  civil  pro- 
cedure gives  an  absolute  right  to  such  examination,  or, 
in  other  words,  that  there  is  no  power  to  vacate  the 
order* 

Mann  &  Parsons^  attorneys,  and  TFi'ZZ.-S/Jz/iTi,  of  coun- 
sel, for  appellants — I.  Outside  of  the  provisions  of  the 
code  i)eculiarly  applicable  to  this  subject,  all  courts  of 
record  have  power  to  control,  modify,  and  vacate  their 
orders  or  mandates,  or  to  stay  their  operation.  If  the 
court  finds  that  any  order  has  been  obtained  from  it  by 
misrepresentation,  or  suppression  of  material  facts,  or 
for  purposes  of  oppression  or  vexation,  the  court  will 
so  control  or  direct  its  order  as  to  prevent  its  doing 
harm  to  the  adverse  party.  The  statement  of  this  prin- 
ciple is  its  sufficient  argument.' 

IL  Is  there  anything  in  the  Code  of  Procedure  as 
now  in  force  limiting  the  general  power  thus  possessed 
by  the  court  to  vacate  its  own  order  %  Sectipn  873  pro- 
vides that  upon  such  affidavit  the  judge  must  grant  an 
order,  &c.  The  wording  of  this  section  leaves  no  room 
for  doubt  that  it  is  obligatory  on  the  officer  to  grant  the 
order.  The  only  provision  in  regard  to  the  mode  of 
examination  is  contained  in  section  880.  "The  judge 
taking  the  deposition  must  insert  therein  every  answer 
or  declaration  of  the  person  examined,  which  either 
party  requires  to  be  inserted."  The  language  of  this 
section  is  very  peculiar.  If  does  not  require  the  inser- 
tion of  question  and  answer,  but  only  of  the  answers. 
This  part  of  the  statute  has  not  been  altered  from  the 
old  or  former  code.  The  provision  there  was  (§  392) 
that  the  party  should  be  compelled  to  attend  in  the 
same  manner  as  a  witness  to  be  examined  conditionally, 
"and  the  examination  shall  be  taken  and  filed  by  the 
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ja^ge  in  ^  Hke  ma^mxer,"  The  former  provifiioa  aa  tp 
taking  the  testimony  of  a  witness  oonditionallyi  ^nd 
which  is  referred  to  by  this  last  quoted  section,  is 
found  in  the  Remsed  StattUeSj  2  JBdmond^s  p.  416, 
§  37,  and  is  identical  with  the  first  part  of  the  present 
§  880.  The  compilers  of  the  present  code  have  simply 
taken  the  old  §  37  of  the  act  in  regard  to  perpetuating 
testimony,  and  made  a  section  of  the  code  out  of  it. 
Consequently  the  rule  laid  down  by  the  present  code 
for  conducting  the  elimination  is  precisely  {verbatim) 
the  same  as  formerly.  Under  the  old  rule,  it  was  al- 
ways held  that  the  officer  taking  the  deposition  had 
^ower  to  rule  on  question^  asked  the  witness  (party), 
a9  to  their  materiality,  competency,  &c.  (Plato  v.  Kelly, 
16  Abb.  Pr.  188 ;  Gibson  v.  Pearsall,  1  E.  D.  Smith, 
90 ;  Glenney  v.  Stedwell,  64  N.  T.  120),  delivering 
the  unanimous  opinion  of  the  court  of  appeals,  after 
stating  that  the  examination  before  trial  is  a  substitute 
for  the  bill  of  discovery,  says :  "  It  is  for  the  judges 
now,  by  rules  of  practice  and  by  ruling  at  the  examina- 
tion, to  keep  the  plaintiff  (meaning  i>arty)  within 
prox)er  bounds,  and  to  ward  o£E  from  the  defendant  all 
inquiry  that  is  vain  or  curious."  It  apx)ears,  therefore, 
that  the  only  provision  oix  this  matter  that  has  been 
affected  by  the  new  code  is  the  making  the  granting 
merely  of  the  order  obligatory.  The  reason  for  this 
change  is  very  apparent.  It  is  well  known  that  one  of 
the  courts  has  always  refused  the  order  to  examine  un- 
less the  moving  papers  made  out  such  a  case  as  would 
have  entitled  the  party  to  relief  in  eq.uity  on  a  bill  of 
discovery.  An  instance  pf  this  ruling  was  the  decision 
at  8X>ecial  term  of  the  common  pleas  in  Garrison  jl 
Mariposa  Co.,  not  reported,  but  cited  in  Carr  v.  Gredrt 
Western  Ins.  Co.,  3  Daly,  160,  and  the  then  rule  of  the 
court  of  common  pleas,  rule  21,  of  Jan.,  1871.  It  wa^ 
to  abrogate  this  ruling  and  practice  in  that  court,  and 
any  similar  ruling  in  oth^r  courts,  that  the  present 
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langnage  in  regard  to  granting  the  order  was  enactedl, 
so  as  to  make  nniform  the  practice  in  the  different 
courts  as  to  the  applicaht's  technical  right  to  have  the 
order  made.  When  the  order  is  made  and  the  witness 
comes  into  court,  then  the  proceeding  is  before  the 
court  for  its  control,  and  the  eicamination  of  the  wit- 
ness is  to  be  conducted  exactly  as  heretofore,  that  is  to 
say,  as  laid  down  in  Glenney  v.  Stedwell,  supra.  But 
again,  it  was  absolutely  necessary  that  the  control  of 
the  examination  should  be  left  with  the  court,  for  if  the 
court  had  no  power  to  control,  and  it  was  obligatory  to 
take  the  examination  as  well  as  in  the  first  instance  to 
make  the  order,  then  the  attorney  may  take  out  as 
many  successive  orders  against  the  same  witness 
(party)  as  he  chooses,  and  have  each  time  the  same  ex- 
amination taken,  certified,  and  filed,  to  the  great  op- 
pression of  his  adversary  (See  also  note  to  Phenix  v. 
Dupuy,  2  Abb.  N.  0.  159. 

III.  We  submit  that  this  is  a  case  where  all  the 
circumstances  (the  counsel  had  before  particularly 
adverted  to  them)  show  that  the  order  for  examination 
was  obtained  only  for  purposes  of  vexation  and  op- 
pression ;  that  the  examination,  if  permitted  to  pro- 
ceed, would  be,  in  the  words  of  the  court  of  appeals, 
"  vain  ;"  and  that  the  order  of  the  special  term  should 
be  reversed,  with  costs,  and  the  order  for  examination 
vacated. 

8.  Kavfman^  attorney,  and  Lewis  Sanders^  of 
counsel,  for  respondent: — I.  This  court  will  not  try 
the  merits  of  an  action  upon  an  ex  parte  affidavit  of 
counsel  when  not  ocie  of  the  allegations  of  the  com- 
plaint is  denied,  and  no  affidavit  of  merits  is  inter- 
posed. For  the  purposes  of  the  motion  every  allega- 
tion of  the  complaint  must  be  taken  to  be  true. 

II.  Section  873,  code  civil  procedure,  provides  that 
'^the  judgOi  to  whom  such  affidavit  is  presented,  must 
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grant  an  order  for  the  examination,  if  an  action  is 
pending."  The  language  is  in  the  imperative  mood- 
there  are  no  qualifications  or  conditions.  In  the 
opinion  of  the  learned  judge  below,  the  right  is  abso- 
lute. So  held  by  the  supreme  court  (Webster  t). 
Stockwell,  3  Abh.  N.  O.  120). 

III.  If  the  word  maj/  had  been  used  instead  of  must 
in  the  statute,  the  result  would  have  been  the  same. 
It  would  still  have  been  obligatory  upon  the  judge  to 
grant  the  order,  as  the  rights  of  the  parties  depend 
upon  such  examination  (Mayor  v.  Pruze,  3  ITlUy  616). 
^^  May,  in  the  case  of  a  public  officer,  is  tantamount  to 
shall ;  and  if  he  does  not  do  it  (the  act  required),  he 
shall  be  punished"  (King  v.  Inhabitants* of  Derby, 
Skinner,  370  ;  King  v.  Barlow,  2  Salk.  609  ;  People  v. 
Sup.  Otsego  Co.,  51  iT.  T.  406-7  ;  Martin  v.  Mayor  of 
Brooklyn,  5  Cow.  647;  Alderman  Blackwell's  Case, 
1  Vernon,  153 ;  Phelps  v.  Hawley,  62  iT.  T.  27). 

IV.  If  such  is  the  rule  of  law  when  the  statute  is 
permissive  only,  a  fortiori,  must  it  be  mandatory 
when  the  most  apt  word  in  the  language  says  that  it 
must  be  done  i 

V.  This  court  at  general  term  having  passed  upon 
this  question  where  the  statute  was  not,  as  now,  in  the 
imperative  mood — ^it  is  sta7  e  decisis  here. 

By  the  Court. — Freedman,  J. — Prior  to  the  recent 
revision  of  the  statutes,  this  court  had  steadily  adhered 
to  the  view  that  the  right  of  a  party  to  an  action  to  ex- 
amine the  adverse  party  did  not,  under  the  code  as  it 
then  stood,  arise  after  issue  joined,  but  that  it  existed 
from  the  time  of  the  commencement  of  the  action 
(McVickar  v.  Greenleaf ,  4  Robt.  657  ;  Pullerton  v.  Cfay- 
lord,  7  Id.  551 ;  Duflfy  v.  Lynch,  36  How.  Pr.  509),  and 
that  this  right  could  not  be  abrogated  by  rule  (Glen- 
ney  v.  Stedwell  and  the  World  Mutual  Life  Ins.  Co., 
40  m  T.  Superior  Court  M.  [8  J.  &  S.]  92). 
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Other  tribunals  differed  more  or  less  with  this  court 
upon  this  question,  but  the  court  of  appeals  on  affirm- 
ing the  case  last  mentioned  (64  ]!f.  T.  120),  settled  the 
law  in  conformity  with  the  views  of  this  court. 

At  the  same  time  this  court  considered  it  but  just, 
and  even  necessary  for  the  protection  of  the  party  to 
be  eicamined,  that  the  papers  supporting  the  applica- 
tion should  fully  establish,  by  facts  and  circumstances, 
the  good  faith  of  the  application  and  the  materiality  of 
the  examination  sought  and  if  they  were  deficient  in  that 
respect,  the  application  was  denied,  or  the  order,  if  in- 
advertently granted,  vacated  pursuant  to  order  to  show 
cause.  Thus,  in  Winston  v.  English,  35  JPf,  T.  Su- 
perior Court  R.  (3  J.  &S,)  512,  an  order  made  for  the 
examination  of  the  plaintiff  before  service  of  the  com- 
plaint was  set  aside  because  the  examination  could 
not,  at  that  stage  of  the  proceedings,  be  said  to  be  nec- 
essary. It  could  not  be  said  to  be  necessary  to  enable 
the  defendant  to  prepare  his  answer,  for,  until  the  com- 
plaint was  served,  he  could  not  know  what  the  alleged 
cause  of  action  was  or  would  be,  nor  what  he  would 
have  to  answer ;  nor  could  it  be  seen  that  it  was  material 
in  aid  of  a  defense,  until  an  issue  had  been  framed. 

After  the  complaint  had  been  served,  the  defendant 
obtained  a  new  order,  but  that  was  again  vacated  on  the 
ground  that  the  defendant  had  not  sufficiently  shown 
the  necessity  of  the  examination,  nor  sufficiently  satis- 
fied the  court  of  the  good  faith  of  his  application.  The 
rule  was  stated  as  follows : 

"Whenever,  therefore,  a  party  applies,  under  sec- 
tion 391,  after  issue  joined,  for  the  examination  of  the 
adverse  party  as  to  matters  within  the  issues,  the  ap- 
plication is  usually  granted  as  a  matter  of  course  and 
of  absolute  right.  In  such  case  slight  evidence  is  suffi- 
cient to  satisfy  the  court  as  to  the  materiality  of  the 
discovery  sought. 

"  But  when  the  examination  is  sought  at  an  earlier 
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st$^^)  wbere  the  danger  of  abuse  is  imminent,  and  the 
difficulty  of  restricting  the  examination  within  reason- 
able limits  great,  the  court  is  bound  to  ascertain  by 
evidence,  not  only  that  the  examination  is  matenal, 
and  how  it  is  material,  but  also  that  it  is  made  in  good 
faith,  and  for  a  necessary  and  proper  purpose. 

^^  If  all  this  is  shown  affirmatively,  the  examination  is 
9.  matter  of  right,  but  otherwise  not"  (Winston  9. 
English,  44  Eato.  Pr.  398). 

These  views  also  found  support  in  the  court  of 
$ippeals,  for,  in  deUvering  the  unanimous  opinion  of 
that  court  in  GHenney  ©,  Stedwell,  64  N.  J.  130,  Mr. 
Justice  FoLOER,  after  stating  that  the  examination 
before  trial  is  a  substitute  for  the  bill  of  discovery, 
says :  ^^  It  is  fox  the  judges  now,  by  rules  of  practice, 
and  by  rulings  at  the  examination,  to  keep  the  plaint- 
iff (meaning  party)  within  proper  bounds,  and  to 
ward  off  from  the  defendant  (meaning  adverse  partyX 
all  inquiry  that  i$  vain  or  curious." 

In  enacting  the  Code  of  Civil  Procedure,  the  legis- 
lature attempted  to  provide  by  express  provisions,  for 
the  exercise  of  the  right  of  examination. 

By  section  970,  the  right  is  given  at  any  time  before 
trial,  as  prescribed  in  the  article  of  which  that  section 
forms  a  part.  Section  872  prescribes  the  requisites  of 
the  affidfivit  to  be  presented  by  the  party  applying  for 
the  examination. 

Section  873  provides  that  the  judge  to  whom  suck 
an  affidavit  is  presented,  must  grant  an  order  for  the 
es^amination  ^.t  |i  time  and  place  to  be  therein 
(ppecified. 

Section  876  provides,  that  npon  proof  by  affidaviti 
that  service  of  a  copy  of  the  order,  and  of  the  affidavit 
has  been  duly  made,  as  directed  in  the  order,  the 
judge  or  the  referee  muat  proceed  to  take  the  deposi* 
tion  of  the  vritness  at  the  time  and  place  specified  in 
the  order.     He  inay,^  from  tij(n§  to  timci  adjourn  the 
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^Kamination  to  another  day,  i^nd.  to  ajEiot^oi  plao^, 
within  the  same  county. 

By  section  880^  the  judge  or  referee  taking  a  depo- 
sition is  req^uired,  to  insert  therein  ^very  answer  oir 
declaration  of  the  persou  Qxamined,,  which  either 
p^rty  req^aires  to  be  inserted. 

Under  section  881,  th^  deposition,  or  a  certified 
copy  thereof,  may  be  read  in  evidence  by  either  party, 
at  the  trial  of,  or  upon  the  assessmeut  of  damages,  by 
writ  of  inquiry,  ot  upon  a  reference,  or  otherwise, 
in  the  action  spedtied  in  the  original  i^davit,  or  any 
Qther  action  thereafter  brought,  between  the  same  par- 
ties, or  between  any  parties  claiming  under  them,  pr 
either  of  them,  AfC.  ^. 

Other  provisiona  not  necessary  to  be  vwutioned  here 
regulate  the  service  and  the  enforcement  of  the  order, 
the  manner  in  which  the  deposition  is  to  be  taken, 
cpmplet^d,  certified,  and  filed,  and  its  use  aud  effect.. 

Upon  the  provisions  specially  referred  to,  it  has 
been  contended  that  upon  the  mere  presentation  of  an 
affidavit  coniplyiug  in  form  with  the  reqi^irements  of 
section  872,  the  right  to  the  examination  is  absolute,  If 
w  action  is  pending ;  that  in  su^h  case  the  judge  to 
whoud  the  affidavit  is  presented?  must  graqt  the  order, 
^J^d  that  the  order,  when  onpe  made^  cannot  be  vacated 
for  cause  assigned  by  th^  party  to  be  ei^mined. 

If  this  were  so,  the  order  for  the  ex;amiaation  would 
amount  to  a  general,  irrevocable,  statutory  search  i^ar- 
rant,  which  can  be  demanded  aa  matter  of  right. 

X  cannot  subscribe  to  such  a  construction.  True, 
paction  873  makes  it  obligatory  on  the  judge  to  grant 
t^e  order  upon  the  presentation  of  an  affidavit  com* 
plying  in  form  with  the  i;equirenienta  of  section  87% 
and  to  this  extent,  the  new  codQ  makes  an  important 
innovation.  But  when  the  ord^  haa  been  made,  and 
the  party  to  be  ei^amined  comes  into  court,  then  the 
proceedings  mu&t  naoe^^axily  be  aubject  to  ji^diclal  qo^ 
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trol.  If  it  were  otherwise,  if  neither  the  judge  nor  the 
court  have  power  to  vacate  for  cause  shown,  if  it  were 
just  as  obligatory  to  take  and  complete  the  exami- 
nation, as  it  is  to  grant  the  order  in  the  first  instance, 
then  a  party  may  take  out  as  many  successive  orders 
against  his  adversary  as  he  chooses,  and  have  each 
time  the  same  examination  taken,  certified,  and  filed, 
to  the  great  oppression  of  his  adversary ;  or  a  plaintiff 
in  an  action  in  which  there  are  fifty  defendant's,  may 
be  examined  as  to  the  same  matters  by  each  of  the 
fifty  defendants.  For  the  same  reason,  it  would  follow 
that  the  examination  can  be  compelled  in  an  action  for 
divorce  on  the  ground  of  adultery  for  the  purpose  of 
extorting  a  confession,  and  that  in  all  actions  in  which 
the  defendant  has  so  far  been  privileged  from  answering, 
his  conscience  may  now  be  scraped  until  he  does  crimi- 
nate himself;  for  the  section  which  prescribes  the 
requisites  of  the  affidavit  makes  no  distinction  in 
terms  as  to  the  class  of  actions  to  which  the  right 
of  examination  is  to  be  confined,  nor  does  the  article 
containing  the  provisions  under  examination  provide  at 
what  stage  of  the  proceedings,  or  in  what  manner,  a 
witness  may  assert  the  privilege  accorded  to  him  by 
other  statutes.  On  the  contrary,  section  880,  as  already 
stated,  provides  that  the  judge  taking  the  deposition 
must  insert  therein  every  answer  or  declaration  of  the 
person  examined,  which  either  party  requires  to  be  in- 
serted. 

It  cannot  be  assumed,  therefore,  that  the  revisers 
intended  to  work  the  deplorable  results  which  would 
flow  from  this  helpless  condition  of  the  tribunals 
charged  with  the  administration  of  justice.  There  is 
nothing  in  their  notes  showing  any  such  intent. 
.Their  Intention  seems  to  have  been  to  consolidate  the 
provisions  of  law  relating  to  the  examination  of  a 
party  by  an  adverse  party ;  the  taking  of  depositions 
conditionally  ;  the  perpetuation  of  testimony,  and  the 
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taking  of  depositions  by  consent ;  and  in  carrying  out 
this  intention,  their  principal  aim  seems  to  have  been 
to  provide  one  mode  of  taking  depositions  in  all  these 
cases,  and  to  remove  unnecessary  differences. 

True,  the  power  to  vacate  is  not  to  be  found  among 
the  provisions  relating  to  these  depositions.  But  the 
same  objection  might  have  been  made  to  the  provisions 
of  the  old  code  by  which  the  right  of  examination  was 
conferred,  and  yet  the  power  existed,  and  its  existence 
was  never  questioned. 

Sections  877  and  878  of  the  Code  of  Remedial  Jus- 
tice, which  preceded  the  New  York  Code  of  Civil  Pro- 
cedure for  a  short  period,  did  provide  for  an  applica- 
tion by  any  party  to  vacate  the  order,  but  on  certain 
specified  grounds  only.  In  the  discussions,  however, 
to  which  said  code  gave  rise",  these  grounds  were 
deemed  too  narrow  to  allow  an  equitable  discretion  to 
be  exercised,  and  hence,  by  the  amendments  of  1877, 
these  restraints  on  the  power  of  the  court  to  vacate, 
were  abolished  by  the  repeal  of  the  said  two  sections. 

The  truth  is,  that  sections  870  to  886  of  the  Code 
of  Civil  Procedure  constitute  but  a  small  part  of -a  sys- 
tem of  practice  furnished  by  (1)  the  Code  of  Civil 
Procedure;  (2)  the  unrepealed  portions  of  the  Old 
Code ;  (3)  statutes  not  embraced  in  either,  and  (4)  the 
rules  and  practice  of  the  courts  preserved  by  section 
469  of  the  Old  Code,  so  far  as  they  are  not  inconsistent 
with  later  legislative  enactments. 

This  system  of  practice  must  be  considered  and 
treated  as  one  intended  to  be  consistent  throughout, 
and  hence,  if  any  section  or  part  be  intricate,  obscure 
or  doubtful,  the  proper  mode  of  discovering  its  true 
meaning  is  by  comparing  it  with  the  other  sections  or 
"parts  in  the  light  of  the  general  legislative  intent  dis- 
closed by  the  whole  system  with  respect  to  the  intri- 
cate, obscure  or  doubtful  point.  Where  there  is  clear 
and  unambiguous  evidence,  says  Mr.  Justice  Cole- 
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JEttDas,  that  to  withdraw  a  case  from  the  operation  of  a 
dection,  is  to  fulfill  the  general  intent  of  a  statute,  and 
Also,  that  to  adhere  to  the  literal  interpretation  is  to 
decide  inconsistently  with  other  and  overruling  pro- 
visions of  the  same  statute,  the  6ourt  may  properly 
Act  upon  it,  for  the  object  of  all  rules  of  construction 
is  to  ascertain  the  meaning  of  the  language  used,  and  it 
would  be  unreasonable  to  impute  to  the  legislature  in- 
Consistent  intents  upon  the  sanle  general  subject-matter. 
What  it  has  clearly  said  in  one  part,  must  be  the  best 
evidence  of  what  it  has  intended  to  say  in  the  other. 
The  court  must  apply  in  such  a  case  the  same  rules 
which  it  would  use  in  construing  the  limitation  of  a 
deed  ;  it  must  look  to  the  whole  context  and  endeavor 
to  give  effect  to  all  the  provisions,  enlarging  or  restrain- 
ing, if  need  be,  for  that  purpose,  the  literal  interpre- 
tation of  any  particular  part. 

So  it  was  held,  that  wheii  the  meaning  of  any  par- 
ticular section  ot  clause  in  the  constitution  is  ques- 
tioned, it  is  proper  to  look  into  other  parts  of  the 
constitution  ;  otherwise  the  different  sections  might  be 
so  coifstrued  as  to  be  repugnant  to  ^ach  other,  and 
the  intention  of  the  Makers  might  be  defeated ;  and 
if  upon  the  examination  of  the  general  meaning  and 
objects  of  the  constitution,  it  should  be  found  incon- 
sistent with  the  literal  import  of  any  particular  clause 
or  section,  such  clause  or  section  must,  if  possible,  be  con- 
strued according  to  the  spirit  of  the  act  (6  Cranch^  307). 

When,  therefore,  every  part  of  this  vast  system  of 
practice  is  brought  into  actioii,  in  order  to  collect  from 
the  whole  the  consistent  s^nse  of  the  particular  sections 
flow  under  examination,  it  will  api)ear,  not  only  that 
the  power  which  inheres  in  every  court  of  record, 
unless  restrained  by  positive  enactment,  to  vacate,  on 
motion,  its  process,  order  ot  judgment,  to  prevent  a 
perversion  thereof,  or  to  frustiate  oppression  (Morgan 
V.  Holladay,  38  N.  T.  Baperi&r  Ct.  R.  [fl  J.  &  A]  111), 
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has  not  been  imi>aired  by  the  Code  of  Civil  Procedure, 
but  also,  that  section  772,  which  forms  part  of  a  title 
treating  of  motions  and  orders  generally,  and  making 
general  provisions  for  the  same,  confers  the  power  to 
vacate  an  order  in  eipress  terms.  Under  that  section 
an  order,  in  an  action,  made  without  notice,  which 
grants  a  provisional  remedy,  can  be  vacated  only  in  the 
mode  especially  prescribed  by  law,  and  in  any  other 
(Jase,  it  may  be  vacated  or  modified  without  notice  by 
the  judge  who  made  it,  or  upon  notice,  by  him  or  by 
the  court.  The  examinatioti  of  a  prtrty  before  trial  not 
being  a  provisional  remedy  within  the  meaning  of  that 
term  as  used  in  said  section,  the  words  in  '*any 
other  case,"  which  are  used  without  any  qualification 
whatever,  clearly  embrace  an  order  made  for  such  ex- 
amination. Sections  873  and  878  must  therefore  be 
construed  in  connection  with  the  general  grant  of  pow- 
€r  conferred  by  section  772  in  confirmation  of  the  pow- 
er inherently  possessed  by  the  ceurt,  and  in  the  light 
of  the  former  practice  of  the  courts,  and  when  thus 
construed,  all  doubts  as  to  the  eidstence  of  the  power 
to  vacate  must  vanish.  The  examination  must  proceed 
if  no  motion  be  made  to  vacate  the  order,  or  the  mo- 
tion to  vacate  be  denied.  But  the  direction  to  proceed 
is  not  inconsistent  with  the  exercise,  for  cause  shown, 
of  the  power  to  vacate.  This  fully  coincides  with  the 
general  policy  of  the  legislature  upon  the  subject  of 
these  examinations,  for  while,  as  shown  in  Winston  v. 
JSnglish,  44  Bow.  Pr.  398,  the  l^slature,  representing 
the  progressive  power  of  the  State,  from  time  to  time 
extended  the  right  of  discovery  to  new  classes  of  cases 
and  provided  new  remedies  for  securing  it,  it  constant- 
ly looked  to  the  courts  as  the  representative  power  of 
the  conservative  element,  for  the  prevention  of  tha 
abuse  of  the  letter  of  the  law  in  individual  cases. 

The  question  then  remains  as  to  where  amd  in  what 
oases  and  under  what  circumstances  the  power  to  va" 
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cate  is  to  be  exercised.  Section  872  applies  to  all  de- 
positions which  may  be  taken  und^r  the  title  of  which 
it  forms  a  part,  whether  of  parties  or  witnesses,  and  it 
prescribes  generally  the  requisites  of  the  affidavit  to  be 
presented  by  the  party  desiring  to  take  a  deposition. 
In  addition,  the  effect  of  the  89th  rule  of  the  General 
Rules  of  Practice  enacted  pursuant  to  the  authority 
conferred  by  section  17  of  the  Code  of  Civil  Procedure, 
is  that  the  affidavit  must  in  all  cases  specify  the 
facts  and  circumstances  which  show  the  materiality  and 
necessity  of  the  examination. 

If,  therefore,  the  affidavit  on  which  an  order  has 
been  obtained  is  shown  to  be  deficient  in  any  neces- 
sary particular,  the  order  may  be  vacated.  The  same  re- 
sult may  take  place  if  the  allegations  of  the  affidavit, 
though,  sufficient  by  themselves,  are  successfully  met 
by  opposing  proof.  No  precise  rule  can  be  laid  down 
for  all  cases  likely  to  arise.  Each  application  to  vacate 
must  be  determined  upon  the  facts  as  they  are  made  to 
appear.  But  so  far  as  rules  can  be  stated,  the  rules  laid 
down  in  the  case  of  Winston  v.  English,  above  referred 
to,  may  still  be  followed  with  safety. 

The  case  at  bar  affords  a  striking  illustration  of 
the  necessity  of  the  exercise  of  the  power.  The  plaint- 
iffs, before  the  defendants'  time  to  answer  or  appear 
had  expired,  obtained,  upon  their  complaint  and  an  af- 
fidavit, an  order  for  the  examination  of  two  of  the  de- 
fendants. The  complaint  alleged  a  good  cause  of 
action  with  sufficient  certainty,  and  the  affidavit  accom- 
panying it,  though  alleging  various  facts,  which,  jteT- 
haps,  would  have  justified  the  order  incase  the  defend- 
ants had  interposed  a  general  denial,  did  not  claim  that 
the  plaintiffs  desired  to  amend  their  pleading,  and  that 
the  examination  sought  was  material  and  necessary  to 
enable  them  to  do  so,  but  simply  claimed  that  it  was 
material  and  necessary  for  the  plaintiffs  in  the  prosecu- 
tion of  the  action.    But  it  is  difficult  to  i)erceive  how, 
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at  that  stage  of  the  case,  it  coald  be  in  faot  material 
and  necessary  for  the  purpose  alleged.  No  issue  had 
been  joined,  and  as  long  as  it  could  not  be  seen  what 
the  issue  would  be,  it  could  not  be  determined  what  the 
prosecution  of  the  action  required.  Nor  did  the  plaint- 
iffs disclose  any  reason  showing  a  special  requirement. 
The  defendants  summoned  showed,  on  the  other  hand, 
by  affidavit,  that  some  time  prior  to  the  commencement 
of  this  action  the  defendants  had  brought  an  action  in 
the  snpreme  court  against  the  present  plaintiffs ;  that 
in  that  action  the  present  plaintiffs  had  set  up  by  answer 
the  cause  of  action  now  sued  upon,  and  had  procured 
an  order  for  the  examination  of  the  defendants,  and  had 
actually  examined  one  of  them  at  considerable  length 
on  presumably  the  same  issues  as  will  arise  in  the 
present  case,  and  that  said  examination  had  been  fin- 
ished and  closed.  This  proof  rendered  it  all  the  more 
necessary  that  the  plaintiff  should  show  affirmatively 
some  clear  and  valid  reason  for  proceeding  with  the  ex- 
amination in  this  action,  bust  they  failed  to  give  any. 
The  claim  to  which  they  finally  resorted,  that  if  the 
defendants  should  fail  to  answer,  the  examination  of 
some  of  them  would  be  necessary  to  enable  the  plaintiffs 
to  obtain  judgment  on  application  to  the  court,  is  of  too 
speculative  a  character. 

The  order  appealed  from  should  be  reversed  vrtth 
costs,  and  defendants'  motion  to  vacate  the  order  for 
examination  granted. 


Speib,  J.,  concurred. 
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JOHN  J.  CORBETT,  Plaintiff  and  Respondent,  «. 
LOUIS  DE  COMEAU,  Defendant  and  Appel- 


lant. 


I,  Projctice, 

1.   EXAlflKATION  OF  FARTT  TO  ACTION  BEFORE  TRIAL. 

(a)  LIBEL,  action  FOR 

1.  Defendant  cannot  be  compelled  to  prove  against  himself  the 
publication  of  the  alleged  libel,  or  to  disclose  any  matter  con- 
stituting a  link  in  the  chain  of  evidence,  which  may  fasten 
the  publication  on  him. 

Therefore^  utiUm 
plaintiff  shows  that  there  are  other  matters  as  to  which  it  ii 
necessary  and  material  to  have  the  testimpny  of  defeodant 
before  trial,  the  order  far  hU  examimtiim  will  be  tacaled, 

1     FORTIORI 

Where  plaintiff^s  papers  show  that  the  sole  object  of  the  ex- 
amination is  to  prove  by  defendant  that  he  published  or 
caused  to  be  published  the  libel,  and  do  not  show  either  that 
the  examination  is  necessary  for  the  framing  of  the  complaint, 
or  that  the  publication  cannot  be  proved  by  other  testimony. 
8.  Rule  Sd-^REQUiRBMESTs  of. 
(a)  What  does  not  mti^y  them, 
1.  A  general  affidavit  ''  that  the  testimony  of  the  defendant  is 
material  and  necessary  to  plaintiff  in  the  prosecution  of  his 
action,"  does  not, 

Before  Speir  and  Preedman,  J  J. 

Bedded  Noeemlber  4, 1878. 

Appeal  by  defendant  from  order  denying  his  motion 
to  vacate  an  order  for  his  examination  after  service  of 
summons,  but  before  service  of  the  complaint. 

Covdert  Brothers^  attorneys,  and  of  counsel,  for 
appellant— I.  1.  As  to  the  general  right  to  apply  for  a 
vacation  of  the  order.    It  is  elementary  law  that  no 
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order  can  be  granted  which  may  not  also  be  vacated. 
There  was  no  jMrovision  in  the  old  law  for  an  applica- 
tion to  racate  the  order  granted  under  section  391. 
And  yet  the  application  was  constantly  made  and  con- 
stantly granted.  2.  Oar  particular  right  to  apply  for 
a  vacation  of  the  order  herein.  There  is  no  provision 
in  the  new  law  for  an  application  to  vacate  the  order 
herein,  nor  was  there  any  such  provision  expressly 
enacted  under  the  old  law,  but  the  right  to  make  such 
an  application  no  one  will  deny. 

11.  1.  It  is  elementary  law  that  a  witness  cannot  be 
eompelled  to  disclose  any  matter  which  may  subject 
him  to  a  penalty,  a  forfeiture  or  a  criminal  proceeding 
(Henry  t>.  Salioa  Bank,  1  ilT.  K  83 ;  1  PhU.  on  En. 
278  ;  Mi^.  Plmd.  197 ;  4  Johns.  Ch.  482 ;  3  Paige, 
633  ;  11*  Wer^.  829).  Nor  to  discover  any  matter  con- 
stituting ^^idence  or  a  link  in  the  chain  of  evidence 
which  might  subject  him  to  a  i)enalty,  a  forfeiture  or  a 
eriminal  proceeding  (Henry  «.  Salina  Bank,  1  N.  Y. 
86  ;  Matter  of  Tappan,  9  Hov).  364 ;  People  t>.  Maker, 
4  Wend.  254 ;  16  Ves.  242 ;  Parkhurst  ??.  Lawton,  2 
Smanst.  215  ;  1  Burros  Triat^  244 ;  Southard  z.  Rex- 
iord,  6  Cow.  254 ;  People  «.  Bellinger,  8  Wend.  695). 
The  pi^oceedings  under  the  code  for  obtaining  an  order 
for  the  examination  of  a  party  before  trial  corresponds 
to  the  bill  of  discovery  in  the  old  chancery  practice 
(King  f>.  Leighton,  58  N.  T.  383 ;  G4enney  d.  Stedwell, 
64  Id.  128).  A  bill  of  discovery  does  not  lie  to  compel  a 
party  to  discover  facts,  the  eflfect  of  which  might  be  to 
subject  him  to  a  penalty,  forfeiture  or  criminal  proceed- 
ing (Chancery  v.  Tahourden,  August  4,  1742,  before 
LcH-d  CbaBcellor  Hardwicke.  See  also  Earl  of  Suf- 
folk V.  Green,  1  AtJc.  450 ;  Hamson  v.  Southcote,  1  Id. 
689 ;  Wrotterly  v.  Bendich,  3  P.  W.  238  ;  Chauncey  v. 
Fenhonlet,  2  Ves.  266 ;  See  also  Taylor  v.  Bruen,  2 
2?ar&.  Oh.  301 ;  Conant  v.  Delafield,  3  Bdw.  Oh.  201 ; 
Sharp  V.  Sharp,  3  Johns.  Oh.  407 ;  Deas  v.  Harvie,  2 
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Barb.  Cli.  448  ;  Leggett  ^,  Postley,  2  PaigCy  599 ;  Cur- 
rier V.  Concord  R.  R.  Co.,  48  N.  R.  321 ;  Lansing  v. 
Pine,  4  Paige;,  639 ;  4  Sim.  263 ;  Marsh  v.  Davison,  9 
Paige^  580 ;  Bailey  v.  Dean,  5  Barh.  297.  See  also  2 
Story^s  Eq.  Jur.^  822,  and  note;  Taylor  ??.  Braen,  2 
Barh.  Ch.  301 ;  Mclntyre  v.  Mancius,  16  Johns.  592). 
The  court  will  not  allow  an  examination  to  proceed 
where  it  is  evident  that  the  witness  cannot  be  compelled 
to  answer  a  single  question  under  it  (Norton  v.  Woods, 
6  Paige,  269 ;  Burgess  v.  Smith,  2  Barh.  Ch.  276 ; 
Dykers  v.  Wilder,  3  Edw.  Ch.  496).  ''The  defendant 
cannot  be  compelled  to  answer  a  charge  which,  if  true, 
will  subject  him  to  an  indictment  or  expose  him  to 
criminal  prosecution.  ...  In  this  case  there  is  no 
material  fact  alleged  to  be  in  the  knowledge  of  the  de- 
fendant which  he  could  disclose  without  exposing  him- 
self to  a  prosecution  for  conspiracy,  if  the  allegations 
in  the  complainant's  bill  are  true"  (Leggett  v.  Postley, 
2  Paige  Ch.  601 ;  Burgess  v.  Smith,  2  Barh.  Ch.  280 ; 
March  v.  Davidson,  9  Paige,  587).  The  last  objection  we 
have  to  meet  is  the  one  suggested,  rather  than  expressed 
by  the  words  "  Such  an  objection  is  the  personal  privi- 
lege of  the  witness."  There  are  cases  which  hold  that  the 
objection  cannot  be  taken  by  counsel,  but  only  by  the 
witness  himself.  Any  argument  that  may  be  drawn  from 
these  decisions  is  based  upon  the  confusion  which  has 
arisen  since  parties  have  been  allowed  to  testify  in  their 
own  behalf.  The  rules  which  limited  the  privilege  of  wit- 
nesses before  the  innovation  last  mentioned,  must  be 
carefully  examined  before  they  are  admitted  as  limiting 
the  privilege  of  parties  who  offer  themselves,  or,  as  in 
this  case,  are  forced  upon  the  stand.  It  will  be  seen 
that  in  this  class  of  proceedings  there  is  an  important  dis- 
tinction between  them  (See  Stake  v.  Andre,  9  Ahb.  Pr, 
420  ;  Palmer  7).  Adams,  22  How.  Pr.  37li).  A  witness, 
not  a  party  to  the  action,  is  not  entitled  to  counsel.  The 
decision,  therefore,  that  counsel  cannot  object  to  a  ques- 
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tion  on  the  ground  of  the  personal  privilege,  cannot  re- 
fer to  the  counsel  of  the  witness,  seeing  that  he  was  not 
entitled  to  one  ;  it  cannot  refer  to  the  counsel  for  the 
party  oh  whose  behalf  the  witness  is  being  examined, 
for  he  is  the  counsel  who  puts  the  question  ;  it  can  only 
refer  therefore  to  the  opposite  counsel ;  and  the  cases 
distinctly  show  this.  The  reason  they  lay  down  for  the 
rule  is,  that  one  party  is  not  to  be  shut  oflE  from  the 
benefit  of  the  testimony  of  his  witness  by  a  personal  ob- 
jection taken  by  the  counsel  for  the  other  side.  It  was 
held,  Noyes  t.  Thayer,  3  BtU,  566,  that:  "The  court 
erred  in  compelling  the  witness  to  answer  questions 
tending  to  criminate  himself.  But  the  error  is  not 
available  to  the  plaintiff ;  the  jprivilege  belongs  exclu- 
sively to  the  witness,  who  may  take  advantage  of  it  or 
not,  at  his  pleasure.  The  party  to  the  salt  cannot  ob- 
ject. The  witness  may  waive  the  privilege  and  testify 
in  spite  of  any  objection  coming  from  the  party  or  his 
counsel "  (See  also  Ward  v.  Profer,  6  ffill,  146 ;  People 
t).  Bodine,  1  Den.  566).  But  a  party  is  entitled  to  coun- 
sel and  to  all  the  protection  which  a  counsel  can  afford. 
This  is  recognized  in  the  code  by  the  express  provision 
therein  (§  875),  that  "a  copy  of  the  order  and  of  the 
affidavit  upon  which  it  was  gpnted  must  be  served 
upon  the  attorney  for  each  party  of  the  action."  It  is 
an  instructive  fact  that  the  only  proceeding  by  which  a 
party  could  be  compelled  to  testify  at  common  law  was 
by  the  assistance  of  a  bill  of  discovery,  and  that  a  de- 
murrer to  this  bill  was  continually  taken  by  counsel  on 
the  very  grounds  upon  which  we  base  this  argument, 
and  the  demurrer  was  sustained  without  a  single  ex- 
ception. 

W.  F.  Severance^  attorney,  and  of  counsel,  for 
respondent: — I.  The  new  code,  section  870,  et  seq.^ 
gives  every  party  to  a  suit  the  absolute  and  unquali- 
fied right  in  every  case  to  examine  the  adverse  party 
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before  trial,  on  the  presentation  of  an  affidavit  stating 
certain  facts.  No  distinctions  are  made  in  the  kind  of 
actions,  or  exceptions  to  the  rule.  The  language  is 
broad,  and  it  is  made  compulsory,  by  section  873,  on  a 
judge  on  the  presentation  of  an  affidavit,  to  grant 
an  order  if  an  action  is  pending ;  and  section  876  is 
mandatory  that  he  must  proceed  with  the  examination 
on  proof  of  service.  The  only  point  really  to  be  con- 
sidered then,  is  whether  the  affidavit  was  sufficient ;  as 
if  so,  the  right  to  the  examination  was  absolute,  al- 
though the  right  to  compel  defendant  to  answer  all 
questions  after  he  was  sworn,  might  not  be. 

II.  The  defendant  has  laid  much  stress  on  the  case 
of  Phoenix  v.  Dupuy  (2  Abb.  iV.  C.  146),  which  was  made 
before  the  new  code  went  into  effect,  and  was  based  on 
the  theory  that  a  bill  of  discovery  woald  not  lie  in 
such  a  case.  It  is  difficult  to  see  what  application 
a  discussion  on  bills  of  discovery  has  to  the  right  of  ex- 
amination under  the  new  code.  It  may  be  known  to 
this  court,  as  it  is  to  the  bar  of  the  city,  that  the 
judges  of  the  court  of  common  pleas  have  allowed  very 
few  examinations  of  parties  before  trial,  and  have 
termed  such  examinations  ^*  fishing  excursions,''  and 
^^  scraping  the  conscience  of  the  adverse  party,"  and 
that  little  weight  has  been  given  to  the  decisions  of 
that  court  on  this  subject.  The  theory  of  hardshlpi 
which  has  always  been  strongly  advanced  in  that  court, 
and  which  has  there  been  very  efficacious,  has  been 
disposed  of  a  number  of  times  (Olenney  v.  Stedwell,  d4 
Jf.  T.  130;  Ludewig  v.  Pariser,  decision  of  Judge 
$ANFOBD,  March  19,  1878). 

III.  If  Judge  Sakfobd  had  decided  that  this  exam- 
ination should  not  be  allowed,  on  the  crimination 
theory,  he  would  practically  have  assumed  that  the 
answers  to  all  of  the  questions  asked  would  have  a 
tendency  to  criminate,  and  further,  that  the  witness 
would  claim  his  pivnieg^  and  refuse  to  aoiswer.    Far 
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all  that  Was  known,  he  might  waive  his  privilege  and 
testify.  It  has  been  often  decided  that  the  conrt  will 
only  interfere  when  a  witness  claims  his  privilege,  and 
will  not  instruct  him  in  advance.  The  privilege  is  ex- 
clusively a  personal  one  (People  v.  Bodine,  1  Den.  314  ; 
Fellows  V.  Wilson,  81  Barb.  163 ;  3  mily  566 ;  6  Ccm. 
26();  6  Hill^  144 'y  Corbett  v.  De  Comean,  opinion  in 
this  case  ;  Lndewig  ^.  Pariser,  supra}. 

rV.  The  affidavit  is  sufficient.  It  follows  the 
statute.  The  only  pretense  of  an  omission  that  can  be 
suggested,  is  that  it  does  not  state  ^'  the  judgment  de- 
manded thereili.'*  Thid,  however,  evidently  refers  to 
a  case  where  a  complaint  has  been  served  with  a  de- 
mand for  judgment,  as  there  could,  under  the  circum- 
stances here^  be  no  ^^  judgment  demanded  therein." 
In  a  libel  a<$tion^  but  one  judgment  is  demanded,  to 
wit :  damages'.  See  Beneh  v.  Mayor,  eupray  where  it 
is  held  that  a  substantial  compliance  is  all  that  is~ 
required. 

By  the  Cottrt. — Fbeedman^  J. — ^The  existence 
of  the  power  to  vacate  an  order  made  for  the  examina- 
tion of  a  'patty  at  th^  instance  of  the  adverse  party, 
has  been  so  fully  shown  in  Levy  v.  Loeb,  decided  at 
the  present  term  of  this  court,  that  no  further  discus- 
sion upon  that  point  is  necessary  here.  In  so  far,  there- 
fore, as  the  denial  of  the  motion  wad  based  upon  a  sup- 
posed want  of  power,  it  *ests  upon  an  erroneous  view 
of  the  law. 

The  defendiint)  oil  the  return  day  of  the  order,  ob- 
jected to  being  sWom,  aftd  moved  for  the  vacation  of 
the)  order,  on  the  ground,  among  others,  that  the  ac- 
tion being  for  libel^  he  could  not  be  compelled  to  prove 
against  himself  the  publication  of  the  alleged  libel. 

The  rule  that  a  witness  cannot  be  compelled  to  dis- 
oloRB  any  matter  which  may  subject  him  to  a  penalty, 
8  forfeiture  or  a  criminal  proceeding,  nor  to  disclose 
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any  matter  constituting  a  link  in  the  chain  of  evidence 
which  may  subject  him  to  any  of  these  consequences, 
has  not  been  repealed  by  the  Code  of  Civil  Pro- 
cedure, but  is  expressly  retained  by  section  837.  But 
it  is  the  i)ersonal  privilege  of  the  witness,  and  ordi- 
narily it  can  only  be  urged  when  a  question  having  that 
tendency  is  addressed  to  him.  As  a  general  role, 
therefore,  the  premature  assertion  of  the  privilege 
affords  no  justification  for  refusing  to  be  sworn. 

On  the  other  hand,  it  was  incumbent  on  the  plaintiff 
to  demonstrate  by  facts  and  circumstances  the  ma- 
teriality, necessity  and  good  faith  of  the  proposed  ex- 
amination at  the  particular  stage  of  the  case  at  which 
it  was  sought  to  be  taken.  When,  therefore,  the  de- 
fendant claimed  his  privilege,  the  plaintiff  should  at 
least  have  shown  that  there  were  material  matters  as 
to  which  the  defendant  could  be  examined.  The  bur- 
den of  proof  upon  this  point  rested  upon  the  plaintiff 
from  the  start,  especially  as,  under  the  former  practice, 
as  was  also  insisted  upon  by  the  defendant,  no  bill  of 
discovery  would  have  been  sustained  for  the  purpose 
sought  to  be  accomplished  by  the  examination  (Leg- 
get  t  V.  Postley,  ^Paige^  699 ;  Marsh  v.  Davison,  9  Id. 
680  ;  Bailey  v.  Dean,  6  Barh.  297 ;  Lansing  v.  Pine,  4 
Paige,  639  ;  Taylor  v.  Bruen,  2  Barb,  Ch.  301 ;  Mcln- 
tyre  v.  Mancius,  16  Johns.  692),  and  no  examination  was 
allowed  to  proceed  where  it  was  evident  that  the  wit- 
ness could  not  be  compelled  to  answer  a  single  ques^ 
tion  under  it. 

But  the  affidavit  on  which  the  order  was  granted 
showed  that  the  sole  object  of  defendant's  examination 
was  to  prove,  by  the  latter' s  own  oath,  the  publication 
of  a  letter  libelous  on  its  face  in  a  newspaper,  with  the 
design  to  injure  the  plaintiff,  and  no  further  proof  was 
adduced  to  overcome  defendant's  objection.  More- 
over, there  was  no  pretense  that  the  examination  was 
material  and  necessary  to  enable  the  plaintiff  to  frame 
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his  complaint,  or  that  the  publication  could  not  be 
proved  by  other  testimony,  if  such  proof  should  be- 
come necessary  at  a  subsequent  stage.  The  mere  gen- 
eral averment  of  the  affidavit,  "  that  the  testimony  of 
the  defendant  is  material  and  necessary  to  plaintiff  in 
the  prosecution  of  this  action,"  did  not  meet  the  re- 
quirements of  the  89th  rule. 

For  these  defects,  and  it  plainly  appearing  from 
the  whole  case  that  the  object  of  the  plaintiff  was  not 
so  much  to  collect  proof  in  aid  of  an  action  which  he 
had,  as  to  find  out  by  the  examination  of  the  defend- 
ant whether  he  had  any  against  the  latter  in  particular, 
the  motion  to  vacate  should  have  been  granted.  To 
have  compelled  the  defendant  to  take  the  oath  and 
then  to  reassert  his  privilege,  would  in  this  case  have 
been  an  idle  ceremony. 

The  order  appealed  from  should  be  reversed  with 
costs,  and  defendant's  motion  to  vacate  the  order  for 
examination  granted. 

Speib,  J.,  concurred. 


HERBERT  B.  FREEMAN,  Plaintiff  and  Respon- 
dent, V.  KENRY  M.  BARROWCLIFFE,  Im- 
pleaded, ETC.,  Appellant. 

n.  Joint  dbbtobs. 

1.   Chapter  2,  title  12^  part  %  of  old  eode^  proeeedings  under ^  by  sum- 
mons to  show  caase  why  a  defendant  not  served  (the  others  being 
served)  should  not  be  bound  by  the  judgment  entered  in  form 
against  him  with  the  others, 
(a)  Whbk  not  applicable. 
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Statefli^i  of  the  Oaee^ 

!■  FktUiau$  futHM.-^Aii  action  wiM  brought  agaiAst  two  petsoniB 
alleged  to  be  joint  debtoreK  One  was  sued  by  a  ficiatiotft 
name.  He  did  not  appear.  The  other  appealed  and  de- 
fended. The  judgment  record  showed  a  full  and  abeolate 
judgment  entered  npon  a  permmal  service  of  the  sumnume  and 
complaint  on  the  person  designated  hy  the  Jietitums  name,  and 
Upon  verdict  as  to  the  other,  Held,  that  the  chapteb 

DID  NOT  APPLY, 

Bseause — 
1.  If  the  person  summoned  to  show  cause  is  the  one 
designated  by  the  fictitious  name^  then  the  record 
showed  a  full  and  absolute  judgment  against  him  al- 
ready. 

a)  If  desired  to  obtain!  a  judgment  against  him  by 

his  true  n&me,  the  proper  proceeding  is  under 

section  451  of  the  new  eode. 

%0  If  the  person  summoned  to  show  cause  is  not  the  ono 

designated  by  the  fictitious  name,  then  he  is  not  a 

party  to  the  action. 

(a)  tf  he  is  a  third  joint  debtor,  whose  name  for 
some  cause  wae  omitted  froni  the  original  sub- 
mons,   the    remedy   is   under   8nbdiyisi<»  4  of 
section  136  of  the  old  code. 
(5)  Plaintiff^s  proeeedings. 
1.  Affidavit  nbcbssary. 
1.  The  summons  must  be  accompanied  by  an  affidavit  of 
the  persons  subscribing  it,  that  the  judgment  has  not 
been  satisfied,  and  specifying  the  amounts  due  them, 
(c)  Pleadings  If  fenonmrnmmed. 

1.    DEHnSRER  IS  NOT  ALIX>WED  ;  THE   ONLY    FLBADINO  HB  IB 
AI«LOWED  TO  INTERPOSE  18  AN  ANSWER. 

Before  Bpsir  and  FHssmc^F,  J  J. 

i>ttded  Mvan&ar  4,  187^. 

Appeal  from  order  overruling  demurrer 

m  actfoii  was  brought  against  John  M.  Falconer 
tod  Kichard  Roe,  whose  real  name  was  unknown  to 
tbe  plaintiflf,  composing  the  firm  of  John  M.  Falconer 
*  Oo. ,  as  makers  of  two  promissory  notes. 
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The  defendant  John  M.  Falconer  appeared  and 
answered)  and  a  verdict  having  been  render^  against 
hini)  judgment  was  entered  and  perfected  against  both 
defendants. 

Subsequently  the  appellant  Hejlrjr  M.  Barrowcliffe^ 
was  served  with  a  stimmons  requiring  him  to  show 
eause  why  he  should  not  be  bound  by  said  judgment. 
He  thereupon  demurred  to  the  complaint  in  the  action 
on  the  ground  that  it  did  not  set  forth  facts  suificient 
to  constitute  a  cause  of  a<^tion  as  against  him. 

The  court  at  special  term  overruled  the  demurrer 
with  costs  to  the  plaintiff,  and  adjudged  Barrowcliffe 
bound  by  said  judgment,  unless  he  should  withdraw 
the  demurrer,  pay  the  costs  and  serve  aa  answer  to  the 
oomjdaint  in  said  action. 

From  that  order  the  present  appeal  is  taken. 

JTiomcbS  (ft  WildeTy  attorneys,  and  of  counsel,,  for 
appellant: — I.  There  is  no  pretense  that  '^Richard 
Boe,''  in  the  judgment  herein,  is  the  designation  of  a 
plurality  of  persons.  The  complaint  alleges  that  he  is 
a  unit ;  the  postea  shows  that  he  has  already  been 
Served  with  the  summons  and  complaint  herein,  and 
has  put  in  no  defense  thereto ;  the  judgment,  there- 
fore, \B  already  cs  perfeee  as  it  can  be  made.  No  other 
defendants  remain  to  be  brougbt  in;  If  Henry  M« 
Barrowcliffe  and  '^Richard  Roe"  are  one  and  the  same 
person,  then  the  record  should  be  amended  accordingly* 

II.  But  if  Henry  M.  Barifowcliffe  and  ''  Richard 
Roe"  are  indeed  identical,  this  demurrer  is  good  on 
aaother  ground.  For  it  tkeo  appears  by  the  judgment 
Itself,  wMch  is  already  perfected  against  '^  Richard 
Boe,"  that  the  plaintiff  already  has  a  judgment  agidnst 
BarrowcMffe^  and  all  he  need  do  i»  to  amend  his  record 
in  the  manner  provided  by  section  451,  by  substituting 
therein  the  name  of  BarrowcIrSe  i&f  that  of  Roe,  and 
tben  enforce  Ms  judgmeot.^    There  i»  certainly  no 
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authority  for  requiring  Barrowcliflfe  to  show  cause 
why  he  should  not  be  bound  by  a  judgment  which 
already  runs  against  him  on  that  hypothesis.  It  is 
as  if  ''Richard  Roe"  were  sued  over  again  upon  a 
complaint  on  which  judgment  has  already  been  ren- 
dered against  him,  and  falls  within  the  criticism  of 
Judge  Brady  in  Johnson  v.  Smith  (14  Abb.  423).  The 
objection  appearing  upon  the  face  of  the  record,  it  can 
be  taken  by  demurrer. 

III.  Plaintiff,  therefore,  must  abandon  the  hypo- 
thesis that  "Richard  Roe"  and  Henry  M.  Barrow- 
cliffe  are  one  and  the  same  person.  But  this  aban- 
doned, it  follows  that  Barrowcliffe  is  a  third  party,  not 
named  in  the  original  summons  and  complaint,  and  as 
to  him  therefore  the  complaint  discloses  no  cause  of 
action  whatever,  and  is  clearly  demurrable. 

IV.  It  was  suggested  below  that  Barrowcliffe' s 
remedy  is  restricted  by  section  379  (old  code)  to  an 
answer,  and  that  he  cannot  demur.  But  an  answer 
includes  a  demurrer,  as  the  greater  always  includes 
the  less  (See  Brodhead  v.  Broadhead,  4  Haw.  308). 
His  defense  is  simply,  "  Tour  complaint  shows  a  cause 
of  action  against  John  M.  Falconer  and  ^Richard 
Roe.'  Your  record  shows  service  and  recovery  against 
both  of  them.  You  show,  therefore,  nothing  against 
me."  The  plaintiff  cannot  reply  to  this  that  Barrow- 
cliffe must  demur  to  the  complaint  alone,  for  the  plaint- 
iff has  required  him  to  show  cause  why  he  should 
not  be  bound  by  the  judgment,  i.  e.,  the  whole  record. 
Whatever  defenses  therefore  appear  on  the  face  of  the 
whole  record  are  available  on  demurrer.  It  would  cer- 
tainly be  idle  to  require  Barrowcliffe  to  set  up-by  way 
of  answer,  a  defense  which  he  would  only  have  to  put 
in  the  plaintiff's  own  judgment-record  to  prove. 

O.  F.  WellSj  attorney,  and  of  counsel,  for  resi)ond- 
ent : — ^I.  There  is  no  provision  for  any  such  pleading 
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as  a  demnrrer  to  the  complaint  in  such  cases,  (a)  I 
quote  section  379  of  the  old  code,  which  is  the  only  law 
upon  this  point  of  practice:  ^^Upon  such  summons 
any  party  summoned  may  answer  within  the  time 
specified  therein,  denying  the  judgment  or  setting  up 
any  defense  thereto  which  may  have  arisen  subsequent 
to  such  judgment ;  and  in  addition  thereto  if  the  party 
be  proceeded  against,  according  to  section  376,  he  may 
make  any  defense  which  he  might  have  made  to  the 
action  if  the  summons  had  been  served  on  him  at  the 
time  when  the  same  was  originally  commenced,  and 
such  defense  had  been  then  interposed  to  such  action." 
II.  Even  if  a  demurrer  were  allowable,  as  included 
in  the  term  defense  in  the  section,  yet  the  demurrer 
to  be  good  must  be,  by  the  express  restrictions  of  the 
statute,  one  that  would  have  been  good  at  the  time 
when  the  action  was  originally  commenced,  had  it  been 
then  interposed,  (a)  I  submit  that  the  complaint  con- 
tains a  complete  cause  of  action  against  the  people 
who  composed  the  firm  of  J.  M.  Falconer  &  Co.,  and 
that  this  demurrer,  if  interposed  in  the  original  action, 
would  have  been  held  frivolous,  (ft)  The  ai^ument 
made  at  the  sjyecial  term  that  the  name  of  Barrowcliffe 
becoming  known,  it  is  necessary  {Code,  451)  at  once  to 
insert  it  in  the  place  of  one  or  more  of  the  fictitious 
names  used,  is  absurd,  when  we  consider  that  the 
demurrer  admits  all  facts  stated  in  the  complaint, 
prominent  among  which  is  the  allegation  that  the 
defendants'  real  names  are  unknown  to  plaintiff. 

By  the  Court.— Feeedm an,  J.— The  summons  re- 
quiring Barrowcliffe  to  show  cause  why  he  should  not 
be  bound,  was  issued  pursuant  to  section  879  of  the 
old  code,  which  forms  i)art  of  a  chapter  relating  to  pro- 
ceedings against  joint  debtors,  &c.,  &c.,  and  remaining 
still  in  force,  notwithstanding  the  enactment  of  thn 
new  code. 
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3y  seotioQ  376  of  the  said  chapter,  it  is  provided 
tMt  when  a  judgment  shall  be  reooyered  against  on^ 
pr  moi^  of  several  persons,  jointly  indebted  upon  a 
^OQ^^ct,  those  who  were  not  originally  summoned  to 
suiswer  the  coaaplaint  may  be  summoned  to  show 
QaiU.^e  why  they  should  not  foe  bound  by  the  judgment, 
in  the  same  manner  as  if  they  had  been  originally  8um< 
moj^d.  But  sueh  remedy  is,  by  the  same  section, 
e:cpressly  confined  to  eases  in  which  judgment  has 
beon  recovered  against  one  or  more  of  sereral  join6* 
debtors,  by  proceeding  as  provided  in  section  136.  On 
turning  to  that  section,  it  will  be  found  to  regulate 
plaJBtifrs  proceedings  in  cases  where  the  action  is 
against  two  or  more  defendants,  and  the  summons  was 
served  on  one  (a  more  of  them,  btU  not  onallqf  them. 
The  remedy,  therefore,  exists  only  when  one  of  several 
persons  jointly  indebted  upon  contract,  has  been 
named  in  the  aii^nal  summona  and  the  complaint  as  a 
party  defendant,  but  has  not  been  served.  In  such  a 
case,  he  may  be  summoned  to  show  cause  why  he 
should  not  be  bound,  and  then  the  summons  is  to  be 
accompanied  by  an  affidavit  of  the  person  subscribing 
it,  that  the  judgfl^nt  has  not  been  satisfied,  and  sped* 
fying  the  amouat  due  thereon  (§  378). 

In  the  case  at  bar,  no  affidavit  accompanied  the 
summons.  In  addition,  it  appeared  by  the  judgment>^ 
roll,  that  the  summons  and  complaint  in  the  action 
h^d  been  searved  upon  both  John  M.  Falconer  and 
Richard  Roe,  constituting  the  firm  of  J.  M.  Falconer 
&  Co.,  and  that  judgment  had  been  fully  perfected 
ago^inst  both  d^endants,  so  as  to  bind  both  their  joint 
and  several  property.  For  these  reasons,  the  appellant 
should  not  have  been  summoned  at  all  under  section 
379. 

For  if  it  be  claimed  that  the  plaintiff  was  originally 
ignorant  of  the  aansbe  of  the  defendant,  who,  together 
with  John  M.  Falconer,  composed  the  firm  of  J.  M. 
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Falconer  &  Co.,  that  for  such  reason  he  dedicated 
Buch  defendant  by  the  name  of  Bichard  Boe,  that  th^ 
summons  and  complaint  were  served  upon  the  appel- 
lant under  the  said  designation,  and  that  he  subse- 
qaently  discovered  the  true  name  of  the  defendant  so 
designated  and  served  to  be  Henry  M.  Barrowcliffe,  he 
should,  upon  proof  of  these  facts,  have  applied  under 
section  451  of  the  new  code  for  an  amendmient  of  the 
aummons,  complaint,  and  judgment-roll,  by  the  ins^- 
tion  of  the  true  in  place  of  the  fiotitioxis  name. 

If,  on  the  other  hand,  it  he  claimed  that  Barrow- 
oliffe  was  an  additional  partner  with  the  defendants 
named  in  the  judgment,  that  as  such  he  is  jointly 
liable  with  them,  but  that  for  some  cause  his  name  was 
omitted  in  the  original  summons  and  complaint,  plaint- 
iffs' remedy  is  by  action,  as  provided  by  sobd.  4  of 
section  186,  above  referred  to. 

It  therefore  remains  to  be  seen  whether  the  appel- 
lant was  regular  in  availing  himself  of  a  demurrer  to 
get  rid  of  plaintiffs'  unauthorized  i)roeeeding. 

Under  section  379  he  had  the  right,  by  answer,  to 
deny  the  judgment,  or  to  set  up  any  defense  thereto 
which  arose  subsequently  to  the  judgment,  and  in 
addition,  to  make  any  defense  which  he  might  have 
made  to  the  action  if  the  summons  had  been  served  on 
Mm  at  the  time  when  the  action  was  originally  oom^ 
neficed,  and  such  defense  had  then  been  interposed  to 
such  action.  This  does  not  authorize  a  demurrer  in 
terms.  Nevertheless,  if  the  proceeding  were  an  action, 
and  if  no  special  reasons  existed  in  fav(»*  of  a  different 
construction,  I  should  incline  to  the  opinion  that  the 
word  "  defense  "  includes  a  demurrer.  The  word  an- 
swer is  used  in  the  old  code  in  this  extended  sense  on 
several  occasions,  and  a  demurrer  is,  in  effect,  an 
answer  that  the  party  demurring  will  go  no  further, 
because  the  other  has  shown  nothing  against  him. 

But  the  code  does  not  treat  this  proceeding  as  an 
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action.  It  directs  the  judgment  to  be  given  in  the 
same  manner  as  in  an  action^  thus  negativing  the 
idea  that  there  is  an  action,  and  for  the  same  reason,  it 
makes  special  pro\^isions  for  the  form  of  the  summons 
and  its  service,  and  for  the  pleadings,  and  the  mode  of 
enforcing  the  judgment.  It  sedulously  avoids  calling 
the  parties  plaintiffs  and  defendants,  dispenses  with 
any  new  complaint,  and  makes  the  summons  not  for 
the  payment  of  money,  or  for  relief,  but  to  show  cause 
(Mills  V.  Thursby,  2  Abb.  Pr.  432). 

Section  379  then  provides  that  cause  shall  be  shown 
by  answer,  and  when  that  is  done,  the  i)arty  issuing 
the  summons  may,  under  section  380,  demur  or  reply 
to  the  answer,  and  the  party  summoned  may  demur  to 
the  reply. 

The  statute,  therefore,  upon  which  this  special  pro- 
ceeding depends  exclusively,  makes  careful  distinction 
between  an  answer  and  a  demurrer,  and  expressly 
limits  the  use  to  which  they,  or  either  of  them,  maybe 
put  in  the  cases  arising  under  the  statute. 

Prom  this  it  follows  that  the  word  "  answer,"  occur- 
ring in  section  379,  must  be  taken  in  the  restricted 
sense  in  which  it  has  evidently  been  used,  and  that  the 
appellant  was  not  authorized  to  interpose  a  demurrer. 

For  the  reason  last  stated,  the  order  should  be 
affirmed  with  costs,  but  with  leave  to  appellant  to  with- 
draw said  demurrer  and  answer,  upon  payment  of  such 
costs,  and  of  the  costs  of  the  special  term. 

Speib^  J.,  concurred. 
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WILLIAM  H.  WOOD,  Plaintiff  and  Appellant, 
V.  THE  MAYOR,  &o,  OP  THE  CITY  OP  NEW 
YORK,  Defendant  and  Respondent; 

L  ExcBflfl  OF  Towm, 

1.  Wh^n  exercise  of  does  not  inixdidate  that  which  falls  within  the 
power, 
(a)  Where  that  which  is  authorized  neither  depends  on  nor  is 
a  mere  incident  to,  nor  flows- out  of  that  which. is  in  excess., 
n.  Offioeb,  salaby  of. 

1.  Liability  of  corporation  of  the  City  of  New  York, 
(a)  Not  liable  where  there  has  been  no  performance  of  the  duties 
of  the  office. 
TTT,  Nirw  York  city  and  county. 
1.  Fire  Department, 
{a)  Sentence  of  boabd  of  fibd  qoicuissionerSj  effect. 
1.  While  section  85,  ch.  137)  LafJD9  1870,. was  in  force,  afire" 
man  was  tried  on,  and  found  guilty  of,  a  certain  ciifu*go  pre« 
ferred  against  him,  and  the  board  of  fire  commissioners 
sentenced   him  to  be  ^'retired  from  active  service  on  an 
annuity  of  $150,  to  date  from  12th  inst" 
Held, 

1.  Though  the  board  may;  not  have  power  to.  grant  the. 
annuity,  yet  its  action  in  retiring  the  fireman  was  vaKd^ 
and  operative. 

2.  The  sentence  of  retirement  wiu  in  substance  and  effect 
one  of  discharge  and  dismissal  from  the  service. 

8.  That  the  fireman  not  having  performed  any  service  after 
such  dischaige,  was  not  entitled  to  the  salary  attached 
to  the  position  of  fireman  theres^ter  acoming. 

Before  Speib  and  Fbeedscan,  J  J. 

Bedded  Noteniber  4,  1878. 

Plaintiff  was  appointed  a  foreman  in  the  Fire  De- 
partment of  the  city  of  New  York  in  1865:    In  August, 
1872^  a  certain  charge  was  preferred  against  him.    He 
was  tried  on  the  charge  before  the  committee  on  discii>- 
VoL.  xn.— 21 
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line  of  the  fire  department.  The  committee  found  him 
guilty,  and  its  sentence  was  that  his  resignation  be  de- 
manded. The  trial  was  reopened,  when  he  was  again 
found  guilty  by  the  committee,  and  sentenced  to  be  re- 
tired from  the  service  of  the  department  on  an  annu- 
ity of  $150,  to  date  from  September  12,  1872.  On  the 
action  of  the  committee  being  rei)orted  to  the  board 
of  fire  commissioners,  the  action  taken  by  that  body 
on  September  11,  1872,  thus  appears  in  its  minutes : 
"On  motion,  William  H.  Wood  of  Engine  Company 
No.  33,  was  retired  from  active  service  in  the  depart- 
ment on  an  annuity  of  $150,  to  date  from  the  12th  in- 
stant." 

He  was  paid  his  salaiy  up  to  November  1,  1872. 
He  performed  no  duty  and  was  not  recognized  as  a  fire- 
man after  September  11,  1872. 

This  action  was  brought  to  recover  the  salary  from 
Novemljer  1,  1872,  to  March  1,  1875.  The  salary  of  a 
foreman  is  fixed  by  law. 

The  judge  presiding  at  the  trial  of  the  action  direct- 
ed a  verdict  for  plaintiff  for  the  full  amount  of  his 
claim  ;  but  the  learned  judge  afterwards,  on  a  motion 
to  set  aside  the  verdict,  rendered  a  decision  setting  it 
aside,  and  ordering  a  new  trial.  An  order  was  ent'Cred 
in  conformity  with  this  decision,  froni  which  plaintiff 
appeals. 


/.  ff.  &N.  L,  VanderzeCy  attorneys,  and  of  counsel 
for  api)ellant : — I.  The  plaintiff  was  not  dismissed,  and 
is  therefore  entitled  to  his  pay,  and  the  verdict  should 
not  have  been  disturbed.  The  sentence  passed  upon 
the  plaintiff  on  September  11,  1872,  did  not  dis- 
miss him  from  the  service.  He  was  simply  retired  from 
active  service.  The  latter  portion  of  the  motion,  pro- 
viding for  an  annuity  of  $150,  was  illegal,  inoperative, 
and  void.  The  board  had  no  power  to  grant  an  annuity 
in    this  case.    This  being   so,   all   that   remains  of 
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their  sentence  is,  that  plaintiff  was  retired  from  act- 
ive service  in  the  department.  There  being  no  law 
fixing  the  salary  of  retired  officers,  the  salary  mnst  re- 
main the  same  as  that  of  active  officers. 

II.  Bnt  the  entire  action  of  the  commissioners 
was  nnauthorized  and  void.  They  had  no  power  to  re- 
tire the  plaintiff  from  active  service,  nor  power  to  grant 
him  an  annuity.  Their  whole  action  was  a  nullity, 
without  force  or  vitality.  The  board  was  organized 
under  an  act  passed  March  30,  1865,  and  their  powers 
and  duties  concerning  removals  were  defined  by  that 
act,  as  follows :  "  The  said  x5ommissioners  shall  have 
power  to  select  ...  as  many  officers,  clerks,  fire- 
men and  appointees  as  may  be  necessary,  and  the  same 
shall  be  at  all  times  under  the  control  of  said  commis- 
sioners, .  .  .  and  may  be  removed  by  said  com- 
missioners" (Section  14  of  said  act).  This  power 
resided  in  the  commissioners  arbitrarily,  and  could  be 
exercised  for  cause  or  without  cause.  Where  arbitrary 
power  is  conferred  by  the  legislature  it  must  be  strictly 
enforced,  for  no  presumption  of  discretion  is  permissi- 
ble (Heywood  v.  City  of  BuflEalo,  14  N.  T.  [4  Kernan\ 
637,  &c.).  The  sentence  imposed  upon  the  plaintiflf  in 
none  of  its  jmrts  is  in  accordance  with  the  statute 
authorizing  the  fire  commissioners  to  remove  its  sub- 
ordinates, and  therefore  is  not  a  sentence  which  they 
could  impose. 

III.  It  cannot  be  successfully  insisted  that  the  sen- 
tence imposed  upon  the  plaintiff  was  intended,  or  is  in 
effect  a  sentence  of  removal,  (a)  Because  the  power 
lodged  in  the  commissioners  being  arbitrary,  their 
action  must  literally  comply  with  the  terms  of  the  act 
conferring  it,  and  wherever  their  action  fails  so  to 
literally  comply  with  the  act,  it  is  void,  and  as  though 
it  had  not  been  uttered.  (&)  Because  the  facts  show 
that  the  commissioners  had  no  such  intention.  After 
an  investigation  of   the   charges   made   against    the 
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plaintiff,  the  committer  on  qUscipUue  ^i;o^p^d,  a  sea: 
tence  retiring^  him  from  the  service  of  the  depfirtmeat. 
This  sent^ijice  was  never  confirnjed  by  the  board  of  fire 
commissioners.  They,  la  effect,  decided,  not  to  dis- 
miss him,  as  the  con^mittee  proposed,  but  simply  to 
retire  him  from  active  service  in  the  department^ 
They  do  not  remove  him  from,  the  departj^ent,  and  aa 
they  were,  iu  effect,  recommended*  by  the  committee 
on  discipline  to  dispiiss  him,  but,  instead  of  following 
that  recommendation,  modify  the  sentence,  the  plain 
inference  is,  that  they  did  uot  intend  to  dismiss  him, 
as  they  were  recommended  to  do  by  the  committ^ee. 

IV.  Certiorari  will  not,  for  the  reasons  abpve  stated, 
lie.  In  any  event  certiorari  is  needless.  Certiorari  is 
needed  only  where  the  decision,  affects  a  substantial^ 
right ;  but  where  the  finding  is  void — where  it  doeS: 
not  affect  a  substantial  rights  certiorari  is  needless 
(Hey  wood  v.  City  of  Buffalo,  above  cited).  The  action. 
of  the  fire  commissioners  does  not  affect  the  plaintiff. 
1st.  It  is  vpid.  2d.  There  is  not  a  word  in  thafc 
sentence  which  affects  the  pay  of  the  plaintiff. 

Y.  The  board  of  fire  commissioners,  ajs  organized  byi 
law  at  the  time  of  the  action  complained  ot  by  the 
plainti^,  was  not  constituted  as  the  present  board  is« 
In  the  case  of  the  present  board,  which  is,  in  effect 
constituted  a  judicial  body,  it  might  hayebe^n  neces- 
sary to  resort  to  certiorari;  but  the  board  whose 
action  we  axe  now  considering,  was  not,  either  in  fact 
or  in  effect,  a  judicial  body,  or  invested  with  the.  sem«. 
blance  of  judicial  authority,  and  their  proceedings 
were  not  the  subject  of  certioi^ri. 

Wm.  0.  Whitney^  counsel  to  corporatiop,  with  J).  J. 
Dean^  of  counsel  for  respondents : — I.  The  power  of 
the  commissioners  to.  discharge  the  plaiatiff  is  not  con- 
tested ;  but  it  is  contended  that  their  order  that  he  be 
retired  from  service  is  not  a,  discharge.    The.  defends 
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4**8  ar^e  'that  Tetinng  the  ipTamtiflf  f roin  service  was 
an  effectual  discharge.  Th6  retiring  was  absolate,  un- 
conditiona),  and  unlimited.  The  plaintiff  was  thereby 
relieved  the  control  and  discipline  of  the  board  of  com- 
inissioners,  and  conld  no  longer  be  commanded  or 
assigned  to  duty  by  thend.  He  ceased  to  be  a  fireman, 
tod  could  no  longer  exercise  authority  in  the  depart- 
ment. He  wfes  at  liberty  to  engage  in  other  employ- 
ment, and  was  completely  released  from  any  claim  of 
the  fire  department  to  his  time  or  service.  No  element 
of  discharge  was  wanting  when  he  was  unconditionally 
retired  from  service. 

II.  Hie  plaintiff,  not  havitg  performed  service, 
'canuot  recover  the  compensation  attached  to  the  oflBce. 
Title  to  th^  oftice  alone  will  not  sustain  a  claim  for  the 
^salary,  even  when  the  officer  has  been  excluded  by  the 
tmauthOiized  or  Songful  act  oi  the  commissioners. 
*^e  act  of  the  commissioners  may  have  i*esulted  in  pre- 
venting the  plaintiff  from  enjoying  the  opportunity  to 
6arn  the  salary  of  a  fireman ;  for  such  a  wrong,  the  law 
Vill  supply  an  appropriate  remedy  against  the  wrong- 
"Aoer.  But  the  city  is  ohly  obliged  to  pay  salaries 
%he*n,  having  possession  of  the  office,  the  officer  has 
perfortoed  'such  service  as  was  necessary.  No  contract 
exists  between  the  plaintiff  and  the  defendants,  by 
Which  the  defendants  are  obliged  to  pay  the  salary, 
whether  the  plaintiff  exercises  the  duties  of  the  office 
Olr  not.  The  court  of  appeals  has  already  had  occasion 
to  examine  the  question  as  to  the  right  of  a  public 
officer  to  draw  from  the  public  either  salary  or  fees, 
when  no  services  have  actually  been  rendered.  In  the 
first  of  these  cases,  Judge  Ruggles,  delivering  the 
Opinion  of  the  court,  expressed  himself  as  follows : 
'"  The  right  to  the  compensation  arose  out  of  the  ren- 
'dition  of  the  services,  and  not  out  of  any  contract 
between  the  government  land  the  officer  that  the  ser- 
vices shall  be  rendered  by  hiin'^   (Connor  v.  Mayor, 
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&c.,  1  Seld.  285).  This  opinion  was  recognized  and  le- 
affirmed  in  the  later  case  of  Smith  v.  Mayor,  37  If.  T. 
618.     See  also  McVeany  t).  Mayor,  1  Siin^  37. 

By  the  Court.— Preedman,  J.— The  board  of  fire 
commissioners,  as  organized  by  law  at  the  time  of  the 
action  complained  of  by  plaintiff,  was  not  constituted 
as  the  present  board  is.  The  present  board  has  no 
power  to  make  removals  except  in  the  manner  pre- 
scribed by  the  charter  of  1873 ;  but  the  former  board, 
it  is  conceded,  had  power  to  appoint  and  remove  fire- 
men at  pleasure  {Laws  1870,  ch.  137,  §  85). 

In  1872  the  plaintiff  was  a  foreman  of  a  fire  engine 
company  in  the  fire  department  of  the  city  of  New 
York,  at  a  salary  of  $1,500  per  annum.  As  such  he  was, 
during  said  year,  tried  upon  a  certain  charge,  found 
guilty,  and  sentenced  by  the  board  of  commissioners  to 
be  retired  from  active  service  in  the  department  on  an 
annuity  of  $150. 

The  board  may  have  had  no  power  to  grant  the  an- 
nuity, but  from  the  fact  that  one  was  granted,  it  does 
not  follow  that  the  whole  of  the  sentence  was  illegal 
The  unobjectionable  part  of  it  operated  as  a  discharge 
and  relieved  the  plaintiff  from  the  control  and  disci- 
pline of  the  board.  He  could  no  longer  exercise  au- 
thority in  the  department,  and  he  could  no  longer  be 
commanded  or  assigned  to  duty  as  a  fireman.  He  was 
at  liberty  to  engage  in  other  employment,  and  com- 
pletely released  from  any  claim  of  the  fire  department 
to  his  time  or  services.  And  as  matter  of  fact  he  subse* 
quently  never  was  called  upon  to  perform  any  duty,  or 
recognized  as  a  fireman. 

This  being  so,  and  the  plaintiff  not  having  per- 
formed the  duties  of  the  office  since  that  time,  it  is  dif- 
ficult to  i)erceive  how  he  can  recover  the  compensation 
which  would  have  attached  if  he  had  i)erformed  the  da- 
ties.  The  corporation  of  the  city  of  New  York  is  only 
liable  to  pay  such  compensation  when  the  officer,  hav- 
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lug  possession  of  the  office,  has  performed  the  neces- 
sary services.  No  contract  exists  between  the  plaint- 
iff and  the  corporation,  by  which  the  latter  is  bound  to 
I)ay  the  salary  irrespective  of  the  question  whether 
the  plaintiff  exercises  the  duties  of  the  office  or 
not.  In  a  case  like  the  present,  the  right  to  the 
salary  arises  out  of  the  rendition  of  services,  and  not 
out  of  any  contract  between  the  government  and  the 
officer  that  the  services  shall  be  rendered  by  him  (Con- 
ner «.  Mayor,  &c.,  1  3bld.  286 ;  Smith  v.  Mayor,  &c.,  37 
iT.  Y.  618  ;*  McVeany  v.  Mayor,  &c.,  1  Bun,  36). 

The  order  setting  aside  the  verdict  and  ordering  a 
new  trial  must  be  affirmed  with  costs. 


Speir,  J.,  concurred. 


CHRISTIAN  P.  HOLTZ,  Plaintiff  and  Respond- 
ent, V.  HENRY  Gt.  SCHMIDT  and  EMIL 
CUNTZ,  Defendants  and  Appellants. 

New  tmal. 

1.  Perjury  of  witness  called  on  behalf  of  successfnl  party,  motion 
for  new  trial. 

(a)  General  rule  as  to. 
1.  Ooirv^iCTiON  FOB  PSBJUBT  necessary  before  a  motion  for  a 
new  trial  will  be  granted  on  the  ground  of  perjury  of  a 
witness. 
(a)  ExcEPnoN  to  bule,  what  dobs  not  fobm. 
1.   Voluntary  coT\femon  of  his  perjury,  and  an  affidavit 
of  the  witness  to  that  effect,  does  not, 

BSPBCIALLT 

where  one  of  the  unsuccessful  parties  made  ad- 
missions on  the  trial  to  about  the  same  effect  as 
the  testimony  of  the  witness  sought  to  be  falsified. 


*  Note.    Compare  Dolan  v.  Mayor,  &c.,  of  New  York,  68  JV.  Y.  274. 
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Before  Speie  and  Pkebdmait,  J  J. 

De(Adi&  M9enib&r  4, 1878. 

Appeal  by  defendants,  from  an  order  denying  de- 
fendants' motion  for  a  new  trial  made  on  a  case,  excep- 
tions and  affidavits. 

The  motion  was  heard  before  the  Hon.  John 
Sedgwick,  who  delivered  the  following  opinion  : 

"Sedgwick,  J.— The  case  of  Pabriliris  v.  Cook (3 
Surr.  1771), -does  not  support  the  present  application. 
In  that  case  many  circumstances  were  shown  to  haT« 
been  falsely  sworn  to,  and  the  decision  may  have  been 
placed  as  well  upon  surprise  as  any  ground  ;  at  any  rate 
it  was  not  placed  upon  the  ground  that  a  witness  on 
the  trial  made  an  aflldavit  that  Ms  testimony  was 
false.  The  utmost  that  is  certain  in  such  a  case  is  that 
he  is  not  a  credible  witness  when  he  makes  the  afB- 
davit.  In  this  case  one  circumstance  peculiarly  en- 
forces the  general  rule,  that  there  must  have  been  a 
conviction  before  a  motion  for  a  new  trial  on  the  ground 
of  i)erjury  will  be  granted.  It  is  apparent  that  the 
affiant  is  not  to  be  proceeded  against  for  his  alleged 
perjury,  and  he  makes  the  affidavit  with  the  belief  that 
he  will  not  be  prosecuted  by  the  defendants.  So  much 
the  easier  lor  him  to  furnish  the  affidavit.  The  motion 
Is  denied  with  costs." 

Tracy ^  Olmsted  &  Tracy ^  attorneys,  and  Dwight 
H.  Olmsted^  of  counsel,  for  appellant,  on  motion  for 
new  trial. — I.  The  conviction  of  a  witness  of  perjury 
on  an  indictment,  is  not  a  necessary  preliminary  to  a 
motion  for  a  new  trial  on  that  grolind  (Fabrilius  t. 
Cock,  3  Butt.  1771).  In  Williams  cH  New  Trials, 
the  learned  editor,  after  citing  the  cases  in  which  it  has 
been  held  that  a  conviction  was  necessary,  remarks : 
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"Probably,  however,  the  practice  on  this  subject  is 
much  less  rigid!  than  these  cases  would  indicate  "  {Hil- 
Hard  on  Nm  Trials,  505,  §  23  [2d  ed.]).  "  New 
trials  have  been  frequently  granted  where  there  has 
been  i^rong  reason  to  suspect  that  ^r)ury  has  been 
committed"  (Weston,  J.,  lMe.{l  Greenl]  322). 

n.  The  confession  of  perjury  by  a  witness  should 
induce  the  court  to  consider  favorably  a  motion  for  a 
new  liial ;  especially  as  the  granting  -of  the  motion  is 
a  matter  of  discretion  with  the  court  '(Donleiy  v.  Gra- 
ham, 48  iT.  r.  [3  SicA.'\  658 ;  Tyler  v.  Hornbeck,  48 
Sarb.  197). 

tyharles  WehlCj  attorney,  and  of  counsel,  for  re- 
spondent, among  other  things,  urged: — I.  The  legal 
presumptions  are,  that  the  statement  given  by  the  wit- 
ness in  his  affidavit,  rather  than  the  testimony  given 
in  ojyen  court,  was  false  (Steinbach  v.  Columbian  Ins. 
Co.,  2  CaL  129  ;  Jackson  v.  Bowen,  S  Johns.  Oh.  [2d 
ed.]  596). 

^Y  THE  CouBT. — Preedman,  J.— The  motion  for  a 
new  trial,  on  the  case  and  exceptions,  and  certain  affi- 
davits imputing  perjury  to  one  of  plaintifP^  witnesses, 
was  properly  denied  for  the  reasons  assigned  by  the 
learned  judge  below.  Upon  the  case  as  made,  and 
especially  in  view  of  the  admissions  made  at  the  trial  by 
tlie  defendant  Schmidt,  which  were  to  about  the  same 
effect  as  the  testimony  of  the  witness  which  is  iiow 
sought  to  be  falsified  by  a  mere  affidavit,  the  legal  in- 
ference is,  that  the  subsequent  statement  in  the  affida- 
vit of  the  witness  rather  than  his  testimony  given  at 
the  trial,  is  false. 

The  order  appealed  from  should  be  affirmed,  with 
oosts. 

Speib,  J.,  concurred. 
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WILLIAM  K.  HINMAN,  et  al.,  Plaintiffs  and 
Appellants,  v.  STEPHEN  O.  RYDER,  Dsfeto- 
ANT  AND  Respondent. 

L  Extra  ai<lowance. 

1.   What  Tiot  suffieieifU  gnnmd/ar, 
(a)  Pabtnbbship  Accoumrnso  and  division  of  absbts. 
1.  The  bare  fact  that  an  action  is  brought  for  an  accounting  be- 
tween partners,  and  a  division  of  the  partnership  assets,  is  no 
ground  for  the  granting  of  an  extra  allowance.    In  such  case 
the  element  that  the  action  is  difficult  and  eztraordinsiy, 
must  exist  to  authorize  an  allowance. 
(a)  Difficult  and  extraordinary. 

1.  What  mU  not  %o  charaderm  muih  an  action  cu  tojtut^ 
an  extra  aUowanee. 
1.  Where,  if  the  action  is  difficult  and  extraordi- 
nary at  all,  it  is  so  by  reason  of  issues  joined  on 
charges  of  misconduct  and  bad  faith  made  by 
plaintiff  against  defendant,  and  those  charges  an 
subsequently  abandoned,  an  extra  allowanoe  can- 
not be  granted  to  the  plaintiff. 

Before  Speib  and  Fbeedman,  JJ. 

Decided  Natember  4, 1878. 

fl 

Appeal  by  plaintiffs  from  an  order  of  the  special 
term  denying  their  motion  for  an  allowance  under  sec- 
tion 309  of  the  code. 

The  order  recited  as  the  reason  for  the  denial' 
^'That  the  court  has  not  the  power  to  grant  an  allow- 
ance under  said  section  in  such  a  case  as  that  present- 
ed by  the  pleadings  in  this  action." 

Brovm  A  Pease^  for  appellants. 

John  JBenry  SvU^  for  respondent 
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By  the  Court. — Freebman,  J. — The  action  was 
brought  by  the  plaintiffs  as  the  special  partners, 
against  the  defendant  as  the  general  partner,  of  a  part- 
nership, for  an  accounting  between  them,  and  the  di- 
vision of  the  x)artnership  property  according  to  their  re- 
spective rights.  The  partnership  was  a  limited  one, 
under  the  laws  of  the  State  of  New  York,  and  at  the 
time  of  the  commencement  of  the  action  it  had  expired 
by  its  own  limitation. 

The  complaint,  in  addition  to  the  averments  usual 
in  such  cases,  contained  charges  of  misconduct  and  bad 
faith  against  the  defendant  as  general  partner,  which 
provoked  an  answer  and  raised  issues  collateral  to  the 
main  question,  but  on  the  accounting  it  appeared  that 
the  capital  contributed  by  the  plaintiffs  as  special  'psuct- 
ners  remained  unimpaired,  that  each  of  them  had  al- 
ready received  his  full  share  of  the  profits  to  which  he 
was  entitled,  and  that  the  actual  profits  had  been  more 
than  sufficient  to  pay  them.  It  was,  therefore,  stipu- 
lated between  the  parties  that  the  plaintiffs  should 
claim  no  personal  jndgment  against  the  defendant,  and 
that  the  defendant  should  claim  no  personal  judgment 
against  the  plaintiffs,  and  the  whole  litigation  finally 
resulted  in  an  adjudication  that  out  of  the  remaining 
partnership  property  each  of  the  plaintiffs  should  re- 
ceive and  be  paid  the  capital  specially  contributed  by 
him  respectively,  that  the  defendant  was  entitled  to 
whatever  might  remain  thereafter,  and  that  neither  of 
the  i^artners  should  be  allowed  interest  on  the  account- 
ing. 

Under  these  circumstances  the  plaintiffs  should  not 
have  an  extra  allowance  in  addition  to  the  ordinary 
costs  of  the  action,  which  were  awarded  to  them.  If 
the  action  was  a  difficult  and  extraordinary  one  within 
the  meaning  of  section  309  of  the  code,  it  was  only  so 
for  a  time  by  reason  of  the  advancement  by  the  plaint- 
iffs of  claims  which  were  subsequently  withdrawn.   But 
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SO  far  as  the  simple  division  of  the  xmrtnership  proper- 
ty was  concerned,  the  defendant  had  as  tench  right  to 
l)rmg  the  action  as  the  plaintiffs  possessed,  and  hence 
"the  bare  feet  that  the  action  was  commenced  by  the 
plaintiffs,  affords  no  just  reason  why  they  should  be  re- 
warded with  a  special  allowance  out  ol  the  common 
fund.  An  action  for  the  partition  of  land  stands  upon 
-a  different  footing,  and  the  allowance  is  regulated  by  a 
special  provision. 

The  plaintiffs  not  being  entitled  to  an  allowance 
ii'pon  the  facts  of  the  case,  it  is  hot  necessary  to  deter- 
Infne  the  precise  power  of  the  coutt  upon  this  point  and 
In  this  class  of  cases.  The  decision  bel6^  bei^  rights 
II16  reason  assigned  for  it  is  immate(rial. 

The  order  should  be  affirmed  with  costs. 


Spbir,  J.,  concurred. 


'   -  '  -     •   •  'i. 


ANDREW  J.  PERRY,  Rbcbiver,  &o.,  Plaintifp 
AKD  Respondent,  t>.  HENRY  VOLKENINO, 
LUDWIG  O.  GLOECKNER^  and  others.  De- 
fendants AND  AP^rtfLLANT^S. 

I.  If0uneUan, 
1.  Prima  facie  casb,  fob,  what  is  not. 
(a)  The  preliminary  injanctiozi  was  obtained  on  the  ground  fhat 
an  assignment  ma^e  by  Volkening  teas  Ifrandulent  as  against 
<^rtain  creditors  represented  by  the  Teceiver.  The  fiandu- 
lent  diaracter  of  th^  assigtiineirt  Was  sworn  to  on  inform- 
ation and  belief,  no  facts  were  stated  from  which  the  concte- 
aion  could  be  drawn  and  the  sources  of  information  were 
not  given  ;  and  for  all  that  appeared  the  judgment  under 
which  the  receiver  was  appointed  might  have  been  recov- 
ered OH  cause  of   action  which  afose  sab^quent  to  ttM 


Appellants'  points. 

assignment,  not  on,  contract  In  addition  to  tbifs  thora 
were  two  affidi^vitst  read  on.  behalf,  of  tl^e  defendants  as  to 
the  honajldes  of  the  assignment. 

Held, 

that  a  prima  fade  case  for  an  injunction  had  not  beea 

presentedi 

iEfefpreSBEiB  and  Fbi^edhaN)  J  J. 

Bedded  N&Mmber  ^  167S. 

On  April  8, 1876,  Henry  Volkening  depoBited  in  the 
T^i^wY,ork  Life  Insurance  &  Trust  Conjpany,  $4,000,  to 
the  credit  of  a.  certain  action  to  which  he  wa^  defendant, 
^  additional  security  on  an  appeal,  taken  l^y  him. 

The  plaintiff  in  this  action  on  February  9,  1878,  ob- 
tained a  preliminary  injunction  restraining  defendants 
from  demanding  or  receiving  said  money,  and  an  order 
requiring  them  to  show  cause  why  they  and  all  persons 
on  their  behalf,  should  not  be  restrained  and  enjoined 
from  demanding  or  receiving  the  said  moneys  during 
the  pendency  of  this  action,  and  why  said  Volkening 
should  not  make  an  assignment  of  the  same,  or  so  much 
thereof  as  might  be  required  to  pay  the  judgments 
upon  which  the  plaintiff  herein  was  appointed  as  re- 
ceiver ;  and  for  such  other  or  farther  order  as  is  proper. 

On  the  return  of  the  order  to  show  cause,  affidavits 
were  read  to  the  effect  that  said  Volkening,  on  June  3^ 
1876,  assigned  said  sum  to  defendant,  Ludwi^  G. 
G-ioeckner,  to  secure  a  balance  of  |%600  due  him. 

At  si)ecial  term  an  order  was  made  '^  that  the  said' 
order  of  February  9,  1878,  granted  on  the  application 
of  the  plaintiff,  be  continued  in  full  force  and  effect,'^' 
and  denying  a  motion  made  by  defendant's  to  vacate 
that  order. 

This  appeal  is  from  the  special  term  order. 

Nfil^ovt  Smitjiy  BiXom&ji  and,  of  counsel,  for  app^l^ 
lant. — I.  Fraud  must  be  proved  and  cannot  be  pre- 
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affidavits  and  in  detail,  that  the  assignmeat  was  bana^ 
fides  ^nd  made  for  a  good'  a&d  valid  consideration. 

It  was  also  shown  that  the  assignnxent  was  made 
June  3,  187&,  thafc  the  jndgmeata.  against  Volkening 
were  recovered  in  the  marine  court,  June  22,  1876,  and 
that  plaintiff  was  appointed  receiver  October  10,  1876. 

But  there  was  no  allegation  or  proof  that  on  June. 
3,  1876,  the  causes  of  action  existed  for  which  the^ 
judgments  were  subsequently  recovered^  nor  did  the; 
grounds  of  the  recovery  appear.  For  all  that  appeared 
the.  judgments  might  have  been  recovered  upoa  causes 
of  action  which  arose  subsequent  to  the  date  of  the 
assignment,  and  not  upon  contract. 

Upon  the.  whole  case,  therefore,  the  plaintiff  had: 
failed  to  present  ^  prima  facie  case  entitling  him  to  an 
injunction  on  the  ground  of  fraud  against  creditors, 
and  in  the  exercise  of  a  sound  discretion  the  motion, 
for  the  continuance  of  the  injunction  during  the  j>en- 
dency  of  the  action  should  have  been  denied. 

The  soundness  of  the  views  here  expressed  has, 
since  the  argument  of  the  present  appeal,  been  con- 
firmed  upon  the  trial  of  the  issues,  which  resulted  in 
the  final  establishment  of:  the  good  faith  and  validity 
of  the, assignment. 

The  order  should  be  reversed,  with-  costs. 


Spbib,  X,  concurred. 
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ELIZABETH  SWEENEY,  Plaiktiff  and  Respokd- 
ENT,  «.  ROBERT  PRIOR,  Defendant  and  Ap- 
pellant- 

L  Payment. — Presumption  of. 
1.  Transfsb  of  propbrtt. 

(a)   Wli>en  pretumed  to  he  gwen  in  payment, 

1.  Only  when  made  at  the  time  of  the  creation  of  the  indebt- 
edness. 

(P)  When  prenmed  not  to  he  gifa&n  in  payment, 

2.  When  the  transfer  is  made  after  the  creation  of  the  indebt- 
edness. 

Before  Speib  and  Fbeedman,  JJ. 

Decided  Nopember  4,  1878. 

The  action  was  brought  to  recover  a  balance  of 
$697,  for  goods  sold  and  delivered,  and  for  certain 
disbursements. 

Defendant  denied  the  claim,  and  alleged : 
That  the  goods  were  sold  to  one  Guilfoyle,  who  had 
a  contract  with  the  corporation  of  the  city  of  New 
York  for  the  improvement  of  One  hundred  and  fifty- 
second  street ;  that  Guilfoyle  being  indebted  to  defend- 
ant, and  desiring  loans  for  the  prosecution  of  the- 
work,  assigned  said  contract  to  defendant  as  security 
only  ;  that  the  payments  made  by  defendant  to  plaint- 
iff were  made  on  behalf  of  Guilfoyle,  of  all  which 
facts  plaintiff  had  knowledge  ;  and  that  by  an  assign- 
ment of  thirty  per  cent,  of  said  contract,  defendant  on 
behalf  of  Guilfoyle  paid  plaintiff  in  fuU. 

Upon  the  trial,  testimony  was  given  on  both  sides, 
and  defendant's  motion  for  a  non-suit  and  the  direction 
of  a  verdict  in  his  favor  were  denied,  to  which  rulings 
defendant  excepted. 

Vol.  Xn.— S2 
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In  substantiation  of  defendant's  version,  and  to 
show  that  credit  was  given  to  Guilfoyle,  the  defend- 
ant introduced  a  note  made  by  Guilfoyle  to  defend- 
ant's order  and  indorsed  by  defendant  to  the  plaintiff, 
for  the  sum  of  $853; 93,  and  also  a  receipt  by  plaintiff 
acknowledging  the  receipt  from  defendant  of  the  snm 
of  $721.40,  ''  for  and  on  account  of  stones  furnished  to 
William  Guilfoyle,  for  One  hundred  and  fifty-second 
street." 

The  plaintiff  thereupon  showed,  in  explanation, 
that  said  note  and  receipt  were  given  in  the  form  de- 
scribed at  the  suggestion  of  the  defendant,  in  order  to 
show  the  destination  of  the  goods. 

The  issues  were  submitted  to  the  jury,  who  found 
for  the  plaintiff. 

Defendant  moved  for  a  new  trial,  on  the  minates 
generally,  which  motion  was  denied,  and  defendant 
excepted. 

Judgment  was  thereupon  entered  upon  the  verdict, 
and  the  defendant  appealed  both  from  the  judgment 
and  order. 

Charles  W.  Dayton^  for  appellant. 

Mufus  L.  Scottf  for  respondent. 

By  the  Court. — Freedman,  J.— Upon  the  ques- 
tion whether  the  goods  in  suit  were  sold  by  plaintiff 
to  Guilfoyle  or  to  the  defendant,  the  evidence  was 
sufficient  to  carry  the  case  to  the  jury,  and  conse- 
quently it  would  have  been  error  to  dismiss  the  com- 
plaint, or  to  direct  a  verdict  for  the  defendant.  The 
receipt  and  note  were  open  to  explanation  (Buswell  v. 
Poineer,  37  iV.  T.  312 ;  Ryan  v.  Ward,  48  Id.  20i\ 
Trull  V.  Barkley,  11  Bun,  644 ;  Churchill  v.  Bradley, 
43  iV:  T.  Superior  Ct.  R.  [11  J.  &  >S.]  170). 

No  complaint  is  made  of  the  manner  in  which  the 
question  to  whom  the  sale  was  made  was  left  to  the 
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jnry,  and  none  of  the  exceptions  presented  by  the 
record  touch  this  point.  The  verdict  must  therefore  be 
treated  as  conclusive  upon  this  branch  of  the  case. 

The  remaining  questions  arise  upon  the  assignment 
of  thirty  per  cent,  of  the  moneys  to  be  received  under 
the  contract,  which  the  defendant  as  assignee  of  the 
contract  executed  and  delivered  to  the  plaintiff. 
Plaintiff  claimed  to  have  taken  the  said  assignment  as 
collateral  security  only,  while  the  defendant  insisted 
that  it  was  taken  in  payment.  This  question  was  also 
left  to  the  juiy,  and  they  were  instructed  to  render  a 
verdict  for  the  defendant,  in  case  they  found  that  the 
plaintiff  took  it  as  payment.  Of  this  disposition,  the 
defendant  has  no  right  to  complain ;  for  even  if  the 
assignment  be  treated  exclusively  as  a  transfer  of  the 
obligation  of  a  third  person,  which  is  the  theory  most 
favorable  to  the  defendant,  it  could  only  be  deemed  to 
have  been  accepted  in  payment  and  satisfaction,  if  it 
had  been  given  at  the  time  of  the  sale  of  the  goods 
(Whitbeck  v.  Van  Ness,  11  Johns.  Ch.  409  ;  Breed  v. 
Cook,  15  Id.  241). 

But  as  there  was  no  dispute  as  to  the  fact  that  the 
assignment  was  made  after  the  sale,  the  presumption 
was  that  it  was  not  taken  in  payment  and  satisfaction 
of  the  precedent  debt,  and  the  onus  of  establishing 
that  by  the  agreement  of  the  parties  it  was  so  received, 
was  upon  the  defendant  (Noel  v.  Murray,  13  JV.  T. 
167 ;  Vail  v.  Porster,  4  Id.  312 ;  Gibson  v.  Tobey,  46 
Id.  637 ;  Turner  v.  Bank  of  Fox  Lake,  3  Keyes,  425 ; 
Flower  v.  Lance,  69  iVT.  Y.  603  [608]). 

The  deferidant  failed  to  show  any  such  agreement, 
and  the  testimony  on  the  part  of  the  plaintiff  showed 
that  the  assignment  was  received  as  collateral  security 
merely.  Under  these  circumstances,  the  defendant 
was  not  entitled  to  have  the  jury  instructed  that  the 
acceptance  of  the  assignment  was  a  payment  pro  tamo, 
unless  specially  agreed  otherwise,  and  the  submission 
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of  the  whole  question  to  the  jury  with  tha  express  in- 
structioa  that  if  they  found  an  absolute  asrignment, 
they  were  bound  for  that  reason  alone  to  render  a  ver- 
dict for  the  defendant,  was  certainly  all,  if  not  moie, 
which  the  defendant  could  ask. 

The  judgment  and  order  should  be  affirmed  with 
costs. 


Speie,  J.,  concurred. 


VERINA  S.  M.  CHAPMAN,  Plaintiff  anb  Ap- 
pellant, V.  THE  PHENIX  NATIONAL  BANK 
OP  THE  CITY  OP  NEW  YORK,  Defendant 
AND  Respondent. 

COHFIBCATIOII  or  PROFXRTT  XIBBD  fob  nroURBBCnOHA^ET  PUlUPOfiBB^ 
UKDEB  ACT  OF  CONORB88  OF  AUGUST  6,  1861,  AND  OF  FBOFBBTT 
OP  REBELS,  U17PBB  ACT  OF  JULY  17,  1862. — JURISDICTION  OF 
COUBTS,  GENEBAL  BULES. — JUBISDICTIOK  OF  UNITED  StATBB  DIS- 
TBICT  COUBTS  UNDEB  THESE  STATUTES. 

War  gives  to  the  sovereign  the  right  to  take  the  persons  and  con* 
fiscate  the  property  of  enemies  wherever  fbimd. 

The  right  to  condemn  and  confiscate  the  property  of  enemies 
captured  oiv  the  high  seas,  exists  by  the  law  of  nations.  Be- 
fore the  courts  of  the  United  States  can  condemn  and  confis- 
cate, as  a  consequence  of  the  declaration  of  war,  any  property 
of  an  enemy  found  on  land  at  the  commencement  of  hostili- 
ties, provision  by  law  must  bo  mado  for  that  purpose.  The 
right  to  enact  such  a  law  exists,  and  when  enacted  by  tbo  sov- 
ereign power  of  the  United  States,  the  judicial  departmeBt 
must  give  effect  to  the  same. 

But  until  such  enactment,  no  power  of  condemnation  can  exist 
in  the  courts  (Brown  o.  United  States,  8  Oraneh,  110;  Miller 
V,  United  States,  11  Wall,  268). 

The  acts  of  Congress  above  cited  fully  reviewed  and  eoiam<mted 
upooDL 
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The  proTiflions  of  these  acts  taken  together  and  constraed  with 
reference  to  the  purposes  therein  avowed  and  also  erpressed 
in  their  respective  titles,  nnmistakeably  show  that  the  inten- 
tion of  Congress  was  to  provide  not  only  a  complete  system  for 
the  capture  and  condemnation  of  property,  liable  to  be  con- 
sidered as  enemy's  property ;  but  a  system  that  should  be  most 
effective  in  times  of  great  national  commotion,  peril,  and 
distress;  and  with  that  end  in  view,  it  invested  the  district 
courts  of  the  United  Btates  with  full  and  general  powers 
to  take  cognizance  of,  and  inquire  into  all  offenses  under  said 
acts. 

Want  of  jurisdiction  renders  void  the  judgment  of  any  court, 
whether  the  same  is  a  court  of  superior  or  inferior,  of  general  or 
limited  jurisdiction.  The  recital  of  jurisdictional  facts  in  the 
record  of  a  judgment  of  any  court,  is  not  conclusive,  but  only 
prima  facie  evidence  of  the  facts  recited ;  and  a  party,  against 
whom  a  judgment  is  offered,  is  not  estopped  or  prevented  by  the 
fact  of  such  recitals  appearing,  from  establishing  by. evidence 
that  those  recitals  were  untrue. 

If  a  court  had  no  jurisdiction  to  pionounce  the  decree  at  the  time 
it  was  made,  the  decree  could  not  become  valid,  because  of  the 
action  of  the  court  subsequently  in  denying  a  motion  to  vacate 
the  samOi;  such  denial  does  not  constitute  the  position  of  *'r«i 
adjudieata  "  so  as  to  bar  an  action.  Where  a  statute  prescribes 
that  some  fact  must  exist  before  jurisdiction  of  the  court  can 
attach,  then  such  fact  must  appear,  or  there  can  be  no  jurisdic- 
tion, and  the  court  cannot  acquire  it  by  erroneously  deciding 
that  the  fact  exists,  and  that  it  has  jurisdiction. 

But  where  general  jurisdiction  is  given  to  a  court  over  any  subject, 
and  that  jurisdiction  depends  upon  facts  l»:ought  before  the  court 
and  submitted  as  evidence  for  its  consideration  and  determina- 
tion, and  the  court  is  required  to  act  upon  such  evidence,  then  its 
decision,  upon  the  question  of  its  own  jurisdiction,  based  upon 
such  evidence,  is  conclusive  until  reviewed  or  vacated,  so  far,  at 
least,  as  to  protect  its  officers  and  all  other  persons  who  act  upon 
the  same  in  good  faith  (Roderigas  «.  East  River  Savings  Institu- 
tion, 63  jV.  Y.  460,  and  cases  there  cited). 

The  jurisdiction  of  the  United  States  district  courts  in  these  cases 
does  not  depend  upon  the  fact  of  the  commission  of  the  offense 
alone,  but  embraces  the  power  to  hear  and  determine  all  cases 
arising  under  these  statutes ;  and  if  in  any  ease  it  shall  he  found 
that  the  property  brought  before  the  court  belongs  to  a  person 
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guilty  of  an  offense  under  said  acts,  then  it  may  be  condemned  u 
enemies'  property. 
In  the  case  at  bar  all  the  proceedings  and  formalities  required  bj 
said  acts,  and  necessary  to  confer  jurisdiction  upon  the  district 
court,  and  render  its  decision  binding,  were  had  and  complied 
with,  and  the  decree  of  condemnation  was  made  in  the  course  of 
a  judicial  inquiry,  in  a  matter  over  which  the  court  had  jlm8di^ 
tion,  and  the  decree  cannot  be  impeached  in  any  other  court 
The  case  comes  directly  within  the  principle  enforced  by  the 
court  of  appeals  in  Roderigas  v.  East  River  Savings  Institution, 
63  JV.  n  460,  and  reaffirmed  in  recent  case  of  Lange  «.  Benedict, 
18  Alb,  Law  J,  11,  and  Hunt  v.  Hunt,  referred  to  in  6  if.  T. 
Weekly  Dig.  818. 

Before  Sanfobd  and  Freedman,  J  J 

Decided  Nowmber  4,  1878. 

The  action  was  brought  March  9,  1870,  to  recover 
certain  dividends  declared  between  June  1,  1861,  and 
February  1,  1870,  upon  eighty-four  shares  of  the 
capital  stock  of  the  Phenix  Bank,  and  upon  the  same 
stock  of  the  Phenix  National  Bank,  into  which  the 
Phenix  Bank  became  merged. 

On  January  8,  1859,  the  plaintiflE  (then  Verina  S. 
Moore),  who  resided  in  North  Carolina,  owned  the 
said  eighty-four  shares,  and  the  bank  issued  to  her  a 
certificate  therefor,  which  the  plaintiff  retained  ever 
since.  In  1861  she  was  married  to  the  Rev.  Robert  H. 
Chapman,  D.  D.,  and  has  ever  since  continued  to  be 
his  wife.  During  the  late  civil  war  she  resided  in  the 
southern  States,  cut  off  from  all  communication  with 
the  North. 

No  demand  was  ever  made  by  the  plaintiff  for  any 
of  the  dividends  in  suit  until  a  short  time  before  the 
commencement  of  the  action. 

The  dividends  declared  between  June  1,  186l|  ^* 
March  1,  1864,  remained  in  the  possession  of  the  de- 
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fendant  until  March  31,  1864,  when,  in  compliance 
with  the  decree  of  the  district  court  of  the  United 
States  for  the  southern  district  of  New  York,  condemn- 
ing them,  and  the  stock  on  which  they  had  been 
declared,  as  forfeited  to  the  United  States,  the  same 
were  paid  to  the  clerk  of  said  court. 

The  proceedings  by  which  the  stock  and  dividends 
were  condemned  as  forfeited  to  the  United  States, 
were  a«  follows : 

First,  Robert  Murray,  Esq.,  the  marshal  of  the 
United  States  for  the  southern  district  of  New  York, 
on  February  24,  1864,  by  and  under  the  authority  of 
the  President  of  the  United  States,  and  in  obedience  to 
the  instructions  of  the  attorney-general  of  the  United 
States,  and  to  the  directions  of  the  district  attorney  of 
the  United  States  for  the  southern  district  of  New 
York,  and  in  pursuance  of  the  act  of  congress  entitled 
"  An  act  to  confiscate  property  used  for  insurrectionary 
purposes,"  approved  August  6,  1861,  and  of  the  act  of 
.congress  entitled  "An  act  to  suppress  insurrection,  to 
punish  treason  and  rebellion,  to  seize  and  confiscate  the 
property  of  rebels,  and  for  other  purposes,"  approved 
July  17,  1862,  seized  the  said  stock  and  dividends,  to 
the  end  that  the  same  might  be  confiscated,  forfeited, 
and  condemned,  as  requu^d  and  provided  in  the  said 
acts  of  congress. 

Second.  After  the  seizure  a  libel  of  information  was 
filed  and  a  monition  was  duly  issued,  and  the  marshal 
in  obedience  to  the  monition  attached  the  property, 
and  gave  due  notice  as  required  by  law,  and  made  due 
return. 

Third.  After  the  return  of  the  marshal,  the  decree 
of  condemnation  was  made  and  entered.  The  defend- 
ant upon  being  served  with  a  certified  copy  of  the 
decree,  on  or  about  March  31,  1864,  directing  it  so  to 
do,  canceled  the  stock  certificate  of  said  eighty-four 
shares  on  its  books,  and  issued  a  new  certificate  for  a 
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like  number  of  shares  in  its  stead,  to  George  F.  Betts, 
Esq.^  clerk  of  said  court,  and  paid  to  said  clerk  said 
unpaid  dividends. 

Afterwards  said  stock  was  duly  sold  by  Tirtne  of 
said  decree,  and  in  pursuance  of  a  writ  of  a  zenditmi 
exponas^  to  other  parties,  who  had  said  stock  trans- 
ferred on  the  defendant's  books,  and  they  afterwards 
jreceived  the  dividends  thereon,  the  same  having  been 
paid  to  them  before  the  commencement  of  this  actioH. 

On  or  about  March  12,  1869,  the  plaintiff  petitioned 
the  said  U.  8.  district  court  to  set  aside  said  decree 
and  said  sale,  and  that  the  plaintiff  might  be  idlowed 
^^to  come  in  and  defend  said  proceedings,"  on  the 
ground  that  the  allegations  in  the  libel  of  information 
concerning  the  plaintiff's  rebellious  acts  were  untrae, 
which  is  substantially  the  same  question  which  the 
plaintiff  is  seeking  to  litigate  in  this  action. 

The  application  for  relief  upon  the  petition  was 
made  on  notice  to  the  United  States  and  to  the  defend- 
ant,  and  after  hearing  counsel  for  the  respective  par- 
ties the  prayer  of  the  petition  was  denied. 

The  plaintiff  then  brought  this  action. 

Upon  the  trial  by  the  court  at  special  term  without 
a  jury  the  defendant  had  judgment  for  a  dismissal  of 
the  comfdaint  on  the  merits,  and  plaintiff  appealed. 

James  8.  Stearns^  attorney,  and  of  counsel,  for  ap- 
pellant, urged : — I.  By  the  law  of  nations,  the  only 
Jawful  judicial  proceeding  for  the  confiscation  of  the 
property  of  enemies  was  upon  its  capture  upon  the 
high  seas.  No  such  court  was  known  to  the  law  as  a 
court  for  the  confiscation  of  the  property  of  enemies 
on  land  (United  States  v.  Stevenson,  3  Ben.  119  ;  Uni- 
ted States  V.  17B6  Shares  of  capital  stock,  5  J5tofcV- 
281).  The  power  of  congress  to  enact  laws  for  such  a 
purpose  has  been  reviewed  and  affirmed  in  the  case 
of  MillCT  V.  United  States  (11  Wall.  208).    Under  tb» 
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anthority  so  assumed  by  congress,  it  saw  fit,  for  the 
purposes  therein  set  forth,  to  enact  the  two  laws  in 
question,  whereby,  for  and  by  reason  of  certain  of- 
fenses therein  set  forth,  the  property  should  be  con- 
demne     and  forfeited  to,  and  become  the  property  of 
the  United  States ;  and  by  the  said  acts  the  district 
courts  of  the  United  States  were  constituted  the  minis- 
ters through  which  the  purposes  of  the  acts  should  be 
carried  out,  so  far  as  to  secure  the  condemnation  and 
sale  for  the  benefit  of  the  United  States,  of  the  prop- 
erty which  had  so  become  vested  in  the  United  States. 
II.  The  proceedings  for  the  condemnation  and  sale 
of  the  property  are  entirely  founded  upon,  and  de- 
pendent upon  the  question  of  the  use  of  the  property 
in  aid  of  the  rebellion,  or  the  hostile  acts  of  the  of- 
fender, as  the  case  may  be  (see  Conrad  v.  Waples,  U, 
S.  Sup.  Court,  No.  122,  Oct.  Term,  1877).    The  guilty 
act  of  the  offender  was  held  in  McVeigh  v.  United 
States  (11    Wall.  269),  to  lie  at  the  foundation  of  the 
proceeding,  and  the  questions  of  guilt  and  ownership 
were  held  to  be  fundamental  in  the  case.    The  title 
of  the  United  States  is  transferred  to  it  by  the  act  of 
the  offender  as  decided  in  the  case  of  United  States  v. 
Stevenson  (3  Sen.  119),  where  it  is  held  that  the  for- 
feiture takes  place  at  the  time  of  the  commission  of  the 
offense,  which  operates  of  itself  as  a  statutory  transfer 
of  the  right  of  property  to  the  government  eo  instanti 
(see  also  United  States  v.  Bark  Reindeer,  3  Cliff.  67 ; 
United  States  v.  66  Barrels  of  Whiskey,  1  Abb.  U.  8. 
93).    And  the  courts,  when  vested  by  these  acts  of  con^ 
gress  wit]4.  the  power  and  authority  to  condemn  and 
cell  the  property,  were  constituted  instruments  by 
iv^hich  the  property  then  belonging  to  the  United  States 
should  be  dealt  with  as  therein  set  forth.    In  carrying 
oat  this  power  so  delegated  to  the  district  courts,  the 
first  step  which  lay  at  the  foundation  of  the  whole  was 
the  vesting  as  aforesaid,  of  the  property  in  the  govern- 
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ment  by  reason  of  the  said  hostile  acts,  and  without 
such  transfer  of  title  the  whole  superstructure  erected 
upon  such  supposed  transfer  must  necessarily  fall.  It 
too,  was  even  more  necessary  as  the  foundation  of  the 
proceedings,  than  the  manual  seizure  of  the  property 
was  necessary  for  the  retaining  of  the  property  in  the 
custody  of  the  court,  and  the  absence  of  such  seizure, 
as  one  of  the  preliminary  proceedings  for  such  condem- 
nation and  sale,  would  be  fatal  (see  Miller  v.  United 
States,  11  WaXl.  268). 

in.  The  belligerent  rights  of  our  government,  and 
the  extent  to  which  those  rights  have  been  used,  is 
decided  in  recent  case  of  Conrad  v.  Waples,  U.  S.  Su- 
preme Court,  October  Term,  1877,  in  which  Mr.  Justice 
Field,  in  delivering  the  opinion  of  the  court,  held  that 
the  right  to  confiscate  the  property  of  enemies  wherever 
found  was  conceded,  but,  until  that  right  was  exer- 
cised, it  lay  dormant.  He  quotes,  as  authority,  the 
opinion  of  the  court  in  Browne  v.  United  States,  8 
Oranchj  and  says,  the  right  "remains  undiminished, 
and  when  the  sovereign  authority  shall  choose  to  bring 
it  into  operation,  the  judicial  department  must  give 
effect  to  its  wilL  But  until  that  will  shall  be  ex- 
pressed, no  power  of  condemnation  can  exist  in  the 
court."  The  supreme  court  held  that  until  the  passage 
of  the  two  acts  in  question  there  wai^  no  power  of  con- 
fiscation, and  that  after  the  passage  of  those  act^f,  the 
power  was  limited  to  the  specific  cases  mentioned,  and 
did  not  include  the  ''  seizure  and  confisoation  of  prop- 
erty in  enemies'  territory,  or  of  enemies  generally." 

IV.  There  is  a  distinction  between  a  courtof  general 
jurisdiction,  exercising  that  jurisdiction  under  its  gen- 
eral powers,  and  the  same  court  enforcing  special  pro- 
ceedings, under  a  special  limited  power  conferred  upon 
it  for  a  special  purpose.  The  supreme  court  of  this 
State  would  be  a  court  of  limited  jurisdiction  in  special 
statutory  proceedings  instituted  for  certain  specific 
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purposes.  In  these  cases,  notwithstanding  the  general 
powers  of  the  court,  every  step  from  the  commence- 
ment to  the  final  determination  of  the  matter,  is  juris- 
dictional. The  U.  S.  supreme  court  holds  that  if  there 
is  any  irregularity  about  the  seizure,  the  whole  pro- 
ceeding is  void  (Alexandria  v.  Fairfax,  95  U.  S.  Sup. 
774).  Thei^e  the  seizure  was  no  part  of  the  proceedings 
in  court,  but  ante-dated  them  ;  on  the  same  principle, 
the  status  of  the  property,  or  of  the  person,  which  also 
ante-dates  the  proceedings,  and  in  fact,  is  the  founda- 
tion thereof,  is  a  jurisdictional  fact,  as  to  necessity  of 
seizure  (see  also  U.  S.  v.  Stevenson,  3  JSen.  119). 

V.  It  is  claimed  by  the  defendant  that  this  ques- 
tion is  one  to  be  passed  upon  by  the  court  itself,  but 
this  i)osition  is  a  fallacy.  No  court  can,  by  any  pro- 
cess or  proof,  take  upon  itself  a  jurisdiction  which  the 
law  has  not  given  it.  No  court,  whose  jurisdiction  is 
limited  to  a  certain  class  of  cases,  can  so  adjudicate 
upon  its  own  powers,  as  to  deprive  other  courts  of  the 
power  to  examine  and  determine  for  themselves  the 
question  of  jurisdiction  of  the  court  so  adjudicating. 
And  here  comes  in  the  distinction  in  regard  to  the 
effect  of  a  judgment  of  a  court.  •  Where  the  jurisdic- 
tion of  a  court  is  unquestioned,  its  judgment  can  only 
be  inquired  into  by  appeal  or  some  application  ad- 
dressed to  the  court  itself;  and  irregularities  and 
errors  are  only  to  be  corrected  in  that  way  ;  but  where 
its  jurisdiction  is  assailed,  it  is  competent  for  any  other 
court,  whenever  called  upon,  to  inquire  into  that  juris- 
diction, whether  the  defect  is  apparent  on  the  record 
itself  or  is  proved  by  extrinsic  evidence.  The  cpurts  of 
this  State  have  recognized  this  position,  and  have  sev- 
eral times  affirmed  it  in  the  following  cases :  Starbuck 
V.  Murray,  5  Wend.  148 ;  Kerr  v.  Kerr,  41  If.  F.  272 ; 
Bnchanan  v.  Rucker,  1  Camp.  67 ;  Story  on  Confihts^ 
§  549,  note  (7th  Ed.) ;  Gray  v.  Larremore,  2  Abh.  U.  S. 
642 ;  JPVeeman  on  Judgments^  §  117 ;  Campbell  v.  Mor 
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Cahan,  41  lU.  46 ;  McNwniara  on  Nullities^  77  {Lcm 
Lib.^  Vol.  87,  p.  77) ;  Mayor,  &c.  v.  Porter,  18  Md, 
283 ;  N.  Y.  Fire  Ins.  Co.  t>.  DeWolf,  2  Gov>.  66. 

yi.  And  this  principle  has  been  recognized  as  well 
in  respect  to  proceedings  in  rem  as  to  those  in  per* 
sonam.  The  actual  presence  of  the  property  within 
the  limits  of  the  court's  process  never  being  regarded 
as  conclusive  upon  this  subject  {JFVeeman  on  Judg- 
ments, §  614.  p.  611,  also,  p.  609,  §  613;  Rose 
V.  Himeley,  4  Oranehj  241 ;  see  also  Buchanan  o. 
Rucker,  1  Camp.  67 ;  Boswell  v.  Dickerson,  4  McLean^ 
262  ;  The  Acorn,  2  Abb.  U.  S.  445).  See  also  Allen  v. 
United  States,  Tanet^s  Decieions,  112,  where  it  is  held 
that  the  doctrine  of  notice  in  proceedings  in  rem  ap- 
plies, only  to  civil  cases,  and  not  to  cases  of  penalty 
and  forfeiture. 

YII.  In  every  case  under  these  acts,  which  has 
been  reported,  there  has  been  evidence  to  sustain  the 
decree ;  and  the  remarkable  case  is  here  presented  of  a 
decree  of  condemnation  against  a  loyal  citizen,  upon 
an  unverified  libel,  and  no  evidence  whatever,  without 
her  knowledge,  and  while  she  was  out  of  reach  of  even 
a  published  notice,  which,  under  similar  circumstanoes 
was  called  a  mere  idle  form  in  Lasere  f>.  Rochereao, 
17  Wall.  4d9  (quoting  from  Dean  tJ.  Nelson,  10  WaU. 
172).  It  is  unreasonable  to  suppose  that  congress 
meant  to  give  the  district  courts  power  thus  to  deprive 
persons  of  their  property,  upon  a  mere  irresponsible 
statement ;  when  the  owners  of  that  property  were  cat 
off  from  all  communication,  and  unable  either  to  ai^ 
pear  to  assert  a  claim,  or  even  to  obtain  information  of 
the  proceedings.  It  cannot  be  believed  that  congress 
intended  to  make  these  laws  an  engine  of  oppression 
and  robbery  to  innocent  imrties. 

VIII.  The  case  of  Roderigas  v.  Bast  River  Savings 
Institution,  is,  of  course,  fresh  in  the  minds  of  the 
court.    Th^re  the  superior  court  first  decided  that  tiie 
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rorrogate's  determination  of  the  death  of  a  party  was 
not  conclusive,  even  upon  legal  proof  presented  to  him 
according  to  law,  and  that  the  payment  to  the  admin* 
istrator  of  the  jfwsoo,  erroneously  sworn  to  be  deceased 
wa^  no  payment  at  all.  The  court  of  appeals,  however^ 
reversed  this  decision  (63  N.  Y.  460).  Eabl,  J.,  in 
delivering  the  opinion,  says  (p«  463)  that  the  juris- 
diction of  surrogates'  courts  '^to  grant  administration 
upon  the  estates  of  deceased  persons  is  general  and 
exclusive.  No  court,  no  matter  how  general  its  juris- 
diction may  be^  which  proceeds  without  jurisdiction  in 
the  particiUar  case,  can  make  a  valid  record,  or  confer 
any  rights.  When  a  statute  x>Pescribes  that  some  fact 
must  exist  before  jurisdiction  can  attach  in  any  court, 
such  fact  must  exist  before  there  can  be  jurisdiction, 
and  the  court  cannot  acquire  jurisdiction  by  erroneously 
deciding  that  the  fact  exists  ancT  that  it  has  jmisdio-' 
tion.''  But,  he  holda,  that  where  general  jurisdiction 
is  given,  and  the  jurisdictional  fact  is  to  be  determined 
by  the  court,  upon  evidence,  its  decision  upon  the 
qaestion  of  jurisdiction  is  conclusive  until  reversed^ 
revoked  or  vacated,  so  far  as  to  protect  its  officers  and 
all  other  innocent  partiea  who  act  upon  the  faith  of  itw 
This  is  the  gist  of  the  whole  case.  The  court  must 
determine  the  jurisdictional  fact  upon  evidence  pre- 
sented to  it.  In  the  present  case^  as  shown  above,, 
t^ere  was  no  evidence  whatever  for  the  court  to  pass- 
ttpon — ^not  'even  an  affidavit.  Judge  Miller  says,  on 
page  472,  if  the  statute  '^had  |»x)vided  only  for  the 
issaing  of  letters,,  and  not  proceeded  to  state  what 
proof  was  required,  it  might  well  be  argued  that  no 
jurisdiction  was  acquired.  So,  if  the  surrogate  had 
issued  the  letters,  without  the  requisite  proof,  the  same 
result  would  f<diow."  The  judgment  of  the  superior 
eoart  was  reversed  by  a  vote  of  four  against  three^. 
showing  that  even  when  the  detemdnation  of  the  sur- 
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rogate  was  founded  upon  legal  evidence,  the  court  was 
almost  evenly  divided  as  to  its  effect.  The  principle 
is  recognized  in  that  case  that  there  must  be  evi- 
dence, in  order  to  give  the  determination  any  effect, 
and,  if  there  had  been  no  such  evidence,  the  coart 
of  appeals  would,  of  course,  have  held  the  letters 
of  administration  to  be  a  nullity.  Applying  this 
decision  to  the  present  case,  the  proceedings  were  of 
no  force  or  effect,  and  no  title  to  the  stock  would 
pass  thereby. 

IX.  The  plaintiff  could  not  be  barred  without  her 
day  in  court — without  an  opportunity  to  be  heard.  No 
notice  published  in  the  proceedings  could  affect  her, 
because  she  was  out  of  reach  of  any  such  notices. 
A  notice  directed  to  her,  and  published  in  a  news- 
paper was  a  "mere  idle  form,"  she  ''could  not  law- 
fully see  nor  obey  it."  As  to  her,  the  proceedings 
were  wholly  void  and  inoperative  (see  Dean  v.  Nel- 
son, 10  Wall.  172 ;  Lasere  v.  Rochereau,  17  Id.  437). 
This  is  not  the  case  of  a  capture  within  the  enemy's 
country,  but  is  that  of  a  proceeding  in  the  courts  of 
the  northern  States  for  the  condemnation  of  property 
forfeited  for  certain  offenses  mentioned  in  the  laws,  and 
the  jurisdiction  of  the  courts  is  confined  to  those  cases. 

X.  It  cannot  be  contended  that  in  order  to  create  a 
forfeiture,  congress  must  call  it  by  that  name.  The 
acts  provided  that  for  certain  offenses  the  property 
should  be  seized,  and  in  the  one  case  the  entire  pro- 
ceeds go  to  the  United  States,  and  in  the  other  one-half 
to  the  United  States  and  one-half  to  the  informer.  What 
is  this  but  a  forfeiture?  Forfeitures— "The  losing  of 
some  right,  privilege,  estate,  honor,  office  or  effects,  by 
an  offense,  crime,  breach  of  condition  or  other  act." 
—  Webster* s  Die.  Burrill  defines  "forfeit"  as  fol- 
lows :  "To  lose  as  the  penalty  of  some  misdeed  or  neg- 
ligence. The  word  includes  not  merely  the  idea  of 
losing,  but  also  of   having  the  property  transferred 
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to  another  without  the  consent  of  the  owner  and 
wrong-doer."  The  fact  that  congress  so  carefully  de- 
jGlned  the  causes  or  grounds  of  condemnation,  limiting 
them  to  special  classes  of  persons  and  special  predica- 
ments of  property,  shows  that  it  was  the  intention  of 
congress  to  make  these  jurisdictional  facts.  Why  ? 
Because  otherwise  every  i)erson  within  the  rebel  lines 
would  be  at  the  mercy  of  the  harpies  and  jackals  who 
infested  the  north  at  this  period.  If  this  property  was 
subject  to  forfeiture,  then  the  property  of  every  loyal- 
ist, north  or  south,  was  also  subject.  All  that  was 
needed  was  an  information  like  the  present,  and  a 
complaisant  bailee  like  the  defendant,  and  any  loyal- 
ist, male  or  female,  idiot  or  infant^  in  the  enemy's 
country,  or  out  of  it,  could  be  stripped  of  his  estate- 
No  proof  was  needed,  an  unverified  libel  did  the  work. 
Congress  did  not  intend  to  sanction  this  class  of  land 
piracy. 

XI.  What  do  the  acts  of  congress  give  the  presi- 
dent power  to  do)  To  seize  and  condemn,  in  the 
courts  of  the  loyal  state,  any  property  belonging  to 
any  person  in  any  of  the  loyal  or  disloyal  states,  upon 
an  allegation  that  the  proi)erty  was  within  any  of  the 
specified  classes  ?  No,  but  on  the  contrary  it  is  on  the 
one  hand  the  estate,  &c.,  of  the  person  named  in  the 
acts  ;  that  of  persons  who  were,  in  fact,  in  one  or  the 
other  of  the  categories,  or  on  the  other  hand,  the  prop- 
erty actually  used  in  aid  of  the  rebellion.  If  the  pro- 
ceeding was  against  a  mere  citizen  it  was  not 
enough  to  show  him  in  sympathy  with  the  rebellion, 
or  an  alien  enemy,  but  it  must  appear  that  after  the 
passage  of  the  act  he  has  committed  one  of  the  offenses 
specified,  and  the  caution  of  congress  is  shown  in  the 
provision  which  declares  that  to  bring  certain  persons 
within  the  penalties  of  the  statute,  it  must  appear  that 
they  took  office  subsequent  to  the  adoption  of  the  or- 
dinance of  secession,  or  took  the  southern  oath  of  al- 
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legiance.  Wkat  is  the  legal  {H'oceeding  for }  It  is  to 
make  effectaal,  to  reduce  to  manoal  possession,  and 
put  in  a  condition  to  be  available  for  the  purposes  of 
the  government  "  the  property  above  described,"  i.  «., 
the  property  actually  within  the  condemnation  of  the 
law,  and  therefore  forfeited  to  the  government.  ^  Here 
the  effort  of  the  defense  is  to  sustain  a  technical  con- 
demnation by  default,  under  highly  penal  statates^ 
where  there  was  no  proof  at  the  time  it  was  had,  that 
the  property  was  liable  to  condemnation,  by  technical 
rules,  in  opposition  to  the  conceded  facts  that  there 
was  not  only  nothing  in  the  case  ta  justify  that  con- 
demnation, but  that  the  defendants  well  knew  that  this 
was  so.  The  construction  urged  by  the  defendant  leaves 
the  innocent  owner  wholly  without  remedy.  The  pro- 
ceedings were  entirely  null  and  void,  the  property  was 
proceeded  against  as  that  of  '' Ver.  S.  Moore,"  and  no 
proceedings  were  taken  against  the  plaintiff  as  the  own- 
er  of  the  stock.  The  court  had  no  power  or  jurisdiction 
to  condemn  property  in  this  way  (see  Conrad  v.  Waples, 
U.  S.  Sup.  Ct.,  Oct.  T.  1877. 

XII.  But  oven  if  the  court  had  jurisdiction  and  bad 
attempted  to  assert  it,  the  notices  given  before  the 
filing  of  the  libel  are  not  such  a  seizure  as  could  be 
construed  into  a  manucaption  of  the  prox>erty  by  the 
marshal.  In  other  words,  the  title  to  stock  cannot  be 
changed  in  the  manner  claimed  by  defendants  in  this 
case  (Pelham  v.  Hose,  9  WaU.  107).  Upon  this  subject 
the  dissenting  opinion  of  Justices  Fibld  and  Cliffobd 
in  the  above  case  of  Miller  v.  TJ.  S.  (11  WdU.  326, 
&c.),  furnish  a  very  strong  argument,  and  one  which 
is  worthy  of  consideration  (Holbrook  r>.  New  Jersey 
Zinc  Co.,  57  N.  Y.  616).  The  contract  which  the  com- 
pany makes  is  always  binding.  It  is  bound  to  recognixe 
those  to  whom  the  certificates  have  been  issued,  or  their 
l^gal  transferees.  Plaintiff  is,  and  has  been  throughoal; 
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a  corporator,  a  member  of  the  defendant  corporation, 
and  entitled  to  all  the  rights  and  privileges  of  such.  She 
is,  and  has  been,  a  part  owner  of  the  franchises  of  the  cor- 
I)oration,  and  can  not  be  deprived  of  these  rights  in  the 
manner  attempted.  This  interest  in  the  franchise  cannot 
be  transferred  by  a  mere  decree  of  a  prize  court,  directing 
or  declaring  the  transfer.  A  court,  obtaining  jurisdiction 
of  the  person,  may  compel  an  assignment,  and  delivery 
of  the  certificate,  but  until  the  certificate  is  actually  sur- 
rendered into  the  possession  of  the  corporation,  no 
title  passes.  This  is  the  necessary  result  of  the  decisions 
which  are  authority.  Stock  is  not  a  chattel  which  can 
be  h^indled,  or  real  estate,  which  can  be  attached.  It  is 
intangible.  It  follows  the  person  of  the  owner,  to  whom 
the  certificate  is  issued.  It  is,  in  fact,  a  mere  right, 
which  entitles  its  possessor  to  certain  privileges,  and  it 
can  no  more  be  made  the  subject  of  process  than  the 
debt  in  the  Pelham  v.  Rose  case.  The  issue  of  the 
certificate  of  stock  to  Blossom  was  ineffectual  to  de- 
prive the  plaintiff  of  her  stock,  or  affect  her  in  any  way. 
The  bank  could  not  create  any  new  stock,  or  deprive 
plaintiff  of  hers.  The  plaintiffs  shares  "belonged  to 
*her'  in  'her'  individual  right,  and  were  as  much 
*her'  separate  and  individual  property  as  any  other 
possession  which  '  she '  could  acquire.  The  entire  capi- 
tal was  represented  in  the  property  and  franchises  of  the 
corporation,  and  the  owner  of  each  share  was  entitled 
to  a  fixed  and  unalterable  proportion  of  that  capital." 
There  is  no  power  to  increase  either  the  nominal  or 
real  capital  beyond  the  amount  fixed,  and  the  issue  of 
a  certificate  for  shares  in  excess  of  the  number  is  of  no 
force  or  effect  whatever  (Mechanics'  Bank  v.  N.  Y.  & 
N,  H.  R.  R.  Co.,  13  K  F.  617).  It  being  the  recognized 
law  in  this  State  that  stock  cannot  be  transferred  in  the 
manner  claimed  by  defendant,  if  there  is  any  confiict 
between  the  State  and  federal  courts  on  the  subject, 
those  of  the  State  must  control  (Poole  v.  Kermit,  37  If. 
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y.  Superior  Ct.  115 ;  Town  of  Venice  zv  Breed,  1  JT. 
T.  Supreme  Ct.  131). 

Edgcur  S.  Van  Winkle^  attorney,  and  of  counfiel 
for  respondent,  urged : — I.  The  confiscation  and  con- 
demnation of  the  stock  mentioned  in  the  complaint, 
and  of  the  accrued  dividends  thereon  by  the  United 
States  district  court  in  the  proceedings  and  by  the  de- 
cree mentioned  in  the  answer,  is  a  defense  to  thi^ 
action.  1.  The  United  States  district  court  bad  juris- 
diction of  the  subject  matter  by  the  terms  of  the  two 
acts  of  congress  before  referred  to  (13  SiaL  at  L.  319 
and  689).  (a)  Jurisdiction  was  not  lost  by  reason  of 
the  absence  of  the  party  charged  with  the  offense* 
The  deci'ee  of  condemnation  and  confiscation  was  gi\^en 
in  accordance  with  the  provisions  of  United  States 
statutes,  which,  as  intended  for  times  of  peculiar 
national  peril  and  emergency,  were  extraordinary  in 
their  character,  and  evidently  contemplated  the  proba- 
ble necessity  of  an  absolute  decree  of  forfeiture  against 
parties  who,  owing  to  their  residence  in  distant  and 
rebellious  States,  might  have  no  opportunity  to  de- 
fend. The  proceedings  were  an  action  in  rerriy  in 
which  all  parties  interested  bad  a  right  to  appear,  and 
which  for  that  reason  and  from  certain  considerations 
of  i)ublic  policy  must  be  held  conclusive  against  all  the 
world  (1  Oreenleof  on  Evidence^  §§  526  and  543,  Redf. 
Ed.).  "  Where  on  an  information  under  the  said  act, 
the  information  alleging  that  the  property  belongs  to 
A.,  and  that  it  is  liable  to  forfeiture  under  the  act  (all 
the  allegations  being  in  form),  the  court  has  proceeded 
as  the  act  directs  it  to  do,  after  default,  and,  hearing 
and  determining  the  case  only  after  such  hearing  and 
consideration  condemns  the  property,  it  must  be  pre- 
sumed that  the  property  belonged  to  a  person  engaged 
in  the  rebellion,  or  one  who  had  given  aid  or  comfort 
thereto"  (Confiscation  Cases,  Slidell's  Law,  20  WaU.). 
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(b)  It  cannot  be  argued  that,  beoanse  of  the  innocence 
of  the  'paitj  charged  with  the  treasonable  offense,  the 
United  States  district  court  had  no  jurisdiction.  De- 
fendant claims  that  all  evidence  admitted  at  the  special 
term  tending  to  prove  the  innocence  of  the  plaintiff, 
was  irrelevant  and  improper,  but  assuming  that  such 
innocence  has  been  established,  and  that  the  district 
court  erred  in  deciding  that  said  "plaintiff  incurred  the 
penalty  of  forfeiture  of  her  stocks  and  dividends,  by 
bringing  herself  within  the  terms  of  the  statutes,  that 
mistake  cannot  be  reviewed  by  this  court,  but  can  only 
be  cured  on  api)eal.  Otherwise  there  would  virtually 
be  no  end  to  litigation,  for  any  party  condemned 
might  have  recourse  to  another  tribunal  of  concurrent 
jurisdiction,  and  again  offer  proof  of  his  innocence  on 
the  ground  that  if  he  was  innocent  the  first  court  had 
no  jurisdiction  (see  authorities  cited  below,  and  also 
United  States  v.  Arredonda,  6  Pet  709).  This  last 
cited  case  seems  conclusive  on  this  point :  **The  power 
to  hear  and  determine  a  cause  is  jurisdiction ;  it  is 
coram  judice  whenever  a  case  is  presented  which 
brings  this  power  into  action  ;  if  the  petitioner  states 
such  a  case  in  his  petition  that  on  a  demurrer  the  court 
would  render  judgment  in  his  favor,  it  is  an  undoubted 
case  of  jurisdiction"  (United  States  v.  An'edondo,  6 
Pet.  709).  {e)  It  appears  that  all  the  proceedings  and 
formalities  required  by  the  two  acts  of  congress  and 
necessary  to  give  the  United  States  court  jurisdicticm 
and  render  its  decision  binding,  were  followed  out  in 
this  case  as  prescribed.  And  even  if  it  did  not  so  ap- 
pear, the  authority  of  the  United  States  district  court 
would  be  presumed  until  the  contrary  were  shown 
(Ruckman  v.  Cowell,  1  iV.  T.  606,  607  ;  McCormick  7). 
Sullivant,  10  W7ieat.  192 ;  Miller  v.  United  States,  11 
Wall.  299,  300).  The  supreme  court  of  the  United 
States  has  laid  down  the  rule  that  when  a  statute 
prescribes  the  manner  in  which  the  rights  conferred 
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by  it  are  to  be  pursued,  and  the  powers  delegated  by 
it  are  to  be  exercised  in  a  special  and  summary  man- 
ner, the  proceedings  of  the  court  will  be  considered  as 
of  the  same  character  as  the  proceedings  of  courts  not 
of  record,  but  when  the  statute  confers  new  powers 
and  rights,  to  be  brought  into  action  by  the  usual 
form  of  common  law  or  of  chancery  practice,  the  pro- 
ceedings and  judgment  of  the  court  will  have  all 
the  characteristics  of  the  proceedings  and  judgments 
of  courts  of  record  (Harvey  v.  Tyler,  2  WaM.  342). 
Moreover,  an  irregularity,  if  there  were  one,  could  not 
be  reviewed  *by  this  court  in  a  collateral  proceeding 
(Kelsey  v.  Beers,  16  Abb.  Pr.  228  ;  Voorhies  v.  Bank 
of  U.  S.,  10  Pet.  440).  The  fact  that  the  libel  of  in- 
formation was  not  verified  did  not  render  it  irregular. 
(Rules  3  and  5  of  U.  S.  District  Court,  1865).  Rule  3. 
Libels  (except  on  behalf  of  the  United  States),  praying 
an  attachment  in  personam  or  in  rem,  or  demanding  the 
answer  of  any  party,  must  be  verified  by  oath  or  affirm- 
ation. 2.  The  decree  of  condemnation  by  the  U.  S.  dis- 
trict court  was  a  judgment  in  rem,  which  judgment  of 
itself  divested  the  plaintiff  of  her  title  to  the  stock  and 
the  dividends  thereon,  and  vested  the  title  in  the  United 
States.  ^'  In  all  forfeitures  accruing  at  common  law, 
nothing  vests  in  the  government  until  some  legal 
steps  shall  be  taken  for  the  assertion  of  the  right.  .  • 
When  a  forfeiture  is  given  by  a  statute  .  .  .  the 
thing  forfeited  may  either  vest  immediately  (on  com- 
mission of  the  oflfense),  or  on  the  performance  of  some 
particular  act  (as  obtaining  judgment).  This  must  de- 
pend upon  the  construction  of  the  statute''  (Opii^io^ 
of  Marshall,  Ch.  J.,  United  States  v.  Grundy,  3 
Cranchj  337).  Unless  the  phraseology  of  the  statute 
expressly  declares  that  the  forfeiture  shall  take  pl^^ 
upon  the  commission  of  the  oflfense,  "it  is  proper  to 
resort  to  analogy  and  the  doctrine  of  forfeiture  at  com- 
mon law  to  assist  the  mind  in  coming  to  a  conclasioA 
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(United  States  v.  Bags  of  Coflfee,  8  CrancAy  405).  Of 
the  statutes  affecting  the  present  ease,  the  act  of  1861 
declares  that  all  such  property  (property  declared  sub- 
ject to  capture)  shall  be  lawful  subject  of  prize  and 
capture  wherever  found.  And  it  shall  be  the  duty  of 
the  President  of  the  United  States  to  cause  the  same  to 
be  seized,  confiscated  and  condemned.  And  further,  * 
that  the  attorney-general  or  any  district-attorney  of 
the  United  States  may  institute  the  proceedings  of 
condemnation.  And  the  act  of  1862,  section  6,  author- 
izes and  makes  it  the  duty  of  the  President  of  the 
United  States  to  cause  the  seizure  of  the  property  in 
question,  and  section  7  further  enacts  that,  to  secure 
the  condemnation  and  sale  of  any  of  such  property 
after  the  same  shall  have  been  seized,  proceedings  in 
rem  shall  be  instituted  in  the  name  of  the  United  States 
in  any  district  court.  The  only  reasonable  construc- 
tion of  these  statutes  requires  that  the  change  of  title 
date  from  the  decree  of  the  court,  and  not  from  the 
commission  of  the  offense  ;  but  this  point  is  immaterial 
to  the  present  discussion,  for  in  either  event  the  alleged 
case  certainly  came  within  the  jurisdiction  of  the 
court  (Gelston  v.  Hoyt,  3  Wheat.  246 ;  Williams  v. 
Armroyd,  7  Cranchy  424).  3.  Decrees  of  a  court  of 
competent  jurisdiction  on  the  point  in  issue  before  it 
can  only  be  reviewed  by  appeal,  except  in  cases  of 
fraud,  and  while  unreversed  are  conclusive  upon  all 
other  courts  (Bigelow  v.  Winsor,  1  Oray^  299 ;  Bur- 
haus  V.  Van  Zandt,  7  If.  Y.  523 ;  Cooke  v.  Halsey,  16 
Pet.  71 ;  Stilwell  v.  Carpenter,  59  N.  T.  414  ;  Smith  v. 
Nelson,  62  Id.  286  ;  Cases  cited  in  1  Abb.  Nai.  Dig.  p. 
122,  §  139 ;  and  cases  cited  below  under  (&)  and  (c) ;  In 
re  Tobias  Watkins,  2  Pet.  207).  (a)  Judgment  by  de- 
fault a  bar  where  no  proof  was  offered  (Ogsbury  v.  La 
Farge,  2  N.  T.  113 ;  Binck  v.  Wood,  43  Barb.  315). 
(6)  The  judgment  of  a  court  of  the  United  States,  the 
subject  matter  of  which  is  within  its  jurisdiction,  can- 
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not  be  impeached  by  a  State  court  (Kelaej  v.  Beers, 
16  Abb.  Fr.  228 ;  Keoape's  Lessee  v.  Kennedy^  5 
CraTwhy  185.  See  opinion  of  Mabshall,  Gk  J.,  in  JBx 
parte  Tobias  Watkins,  3  Pe6.  193;  Gtiemung  Canal 
Bank  o.  Judson,  8  if.  Y.  254;  Elliott  v.  Peirsol, 
1  Pet  328,  340 ;  Ruckman  v.  Powell,  1  iT.  Y.  507, 
and  cases  there  cited ;  Watson  on  Sherif^^  53,  64^  65, 
7  voL,  Law  Library ;  Harrison^ s  Digest^  3  vol.,  p. 
6373,  4,  6  ;  2  Cranch,  168 ;  6  Jd.  267  ;  10  Pd,  449 ; 
3  Ohio,  306  ;  2  JW?<e*  408;  3  /d.  460 ;  6  Bow.  U,  S. 
31).  (<?)  This  is  true  as  well  in  the  case  of  a  judgment 
in  rem  (Gelston  v.  Hoyt,  3  W7ieaL  246 ;  WiUiams  t. 
Armroyd,  7  Cranch^  423 ;  Hudson  ®.  Guestier,  6  Id. 
281 ;  1  Oreenleqf  on  Bvid&nce,  §  525,  and  §  543,  Bed. 
Ed.).  4.  The  judgment  of  the  United  States  district 
court  was  properly  pleaded  in  this  action  (See  Code 
qf  Procedure,  §  161  ;  4  Abb.  Digest,  title  Pleading 
under  Code,  1586 ;  Bement  v^  Winser,  1  Code  Hep,  N. 
S.  143). 

II.  It  follows,  therefore,  that  the  exception  in  the 
case,  that  the  U.  S.  district  court  record  showed  no  juris- 
diction and  was  void,  insufficient  and  irrelevant,  was  not 
well  taken.  It  has  been  shown  above  that  the  court  had 
jurisdiction  of  the  subject  matter  and  over  the  proper- 
ty, and  that  the  record  was  not  void,  but  valid,  because 
the  case  presented  by  the  libel  of  information  was  one 
which  the  U.  S.  district  oourt  had  the  right  to  consid- 
er and  determine.  And  the  court's  determination  in 
that  case^  whether  right  or  wrong,  cannot  be  questioned 
in  this  action  or  collaterally.  The  record,  therefore, 
showed  jurisdiction,  was  valid  and  sufficient.  It  was 
therefore  relevant,  and  was,  in  fact,  a  bar  to  this  action. 

III.  The  objection  that  it  was  immaterial  what  the 
bank  had  done  with  the  stock,  was  not  well  taken.  That 
fact  was  material,  because  the  dividends  followed  the 
stock,  and  it  was  material  to  show  that  after  the  stock 
and  dividends  thereon  were  confiscated  and  eondemnedi 
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tbe  stock  tms  transferred  and  the  dividends  which 
thereafter  were  declared  on  that  stock  were  paid  over 
to  the  owners  of  the  stock.  The  exception  to  introduc- 
ing in  evidence  the  certified  copy  of  the  decree  which 
was  served  on  the  bank  when  the  stock  was  transferred 
to  the  clerk  of  the  U.  S.  district  court,  and  the  divi- 
dends paid  over  to  him  as  directed  by  the  decree,  and 
the  new  certificate  thereafter  issued  to  represent  the 
eighty-four  shares  of  stock  was  not  well  taken.  These 
were  material  to  show  that  the  bank  paid  over  the  divi- 
dends to  the  proper  parties. 

IV.  If^irst--It  may  seem  to  be  a  hardship  that  the 
plaintiff  should  have  forfeited  her  stock  when  she  was 
not  guilty  of  the  offiense  charged  to  work  the  forfeit- 
ure, and  was  not  present  at  the  trial  to  defend,  but  it 
must  be  remembered  that  the  proceedings  were  taken 
under  the  authority  of  certain  laws  which  were  made 
necessary  by  civil  war,  and  which  have  been  declared 
constitutional  in  the  case  of  Miller  v.  tJ.  S.  (11  Wall. 
368),  and  certainly  this  court  has  no  discretion  to  set 
aside  these  proceedings  by  reason  of  commiseration  for 
tike  party  affected.  This  is  but  a  particular  case  of 
hardship,  and  the  party,  although  without  fault,  must 
submit  to  the  inevitable  misfortune.  Second. — ^On  the 
other  hand,  to  sustain  this  claim  of  the  plaintiff  against 
the  bank,  would  be  to  establish  a  general  principle 
which  might  affect  with  a  like  misfortune  hundreds  of 
innocent  parties.  The  bank,  in  this  case,  has  acted  un- 
der the  protection  of  the  law,  under  the  duress  of  the 
law,  and  it  would  be  introducing  a  new  principle  and  a 
pernicious  example  to  render  it  liable  to  the  plaintiff 
in  opposition  to  the  established  law,  and  would  bring 
discredit  and  distrust  upon  aU  the  decrees  of  the  courts 
of  the  United  States. 

By  the  Court.— Preedmak,  J. — ^This  action  is 
feiought  to  be  sustained  on  the  theory  that  the  plaintiff 
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had  no  notice  or  knowledge  of  the  proceedings  institu- 
ted in  the  United  States  district  court,  which  resulted 
in  the  decree  of  condemnation  ;  that  said  proceedings 
were  founded  upon  alleged  offenses  on  the  part  of  one 
Ver.  S.  Moore  of  which  the  plaintiff  was  wholly  inno- 
cent ;  and  that  consequently  the  decree  of  the  United 
States  district  court  was  made  without  jurisdiction 
and  is  void. 

» 

If  that  court  had  no  jurisdiction  to  pronounce  the 
decree  at  the  time  it  was  made,  the  decree  could  not 
become  valid  by  the  denial  of  the  motion  to  open  it, 
and  such  deniaJ  does  not  constitute  res  adjvdicata  so 
as  to  bar  this  action. 

As  to  the  question  of  jurisdiction,  it  is  true  that 
want  of  jurisdiction  renders  void  the  judgment  of  any 
court,  whether  it  be  of  superior  or  inferior,  of  general, 
limited,  or  local  jurisdiction,  or  of  record  or  not ;  and 
the  bare  recital  of  jurisdictional  facts  in  the  record  of 
a  judgment  of  any  court,  whether  superior  or  inferior, 
of  general  or  limited  jurisdiction,  is  not  conclusive,  but 
only  prima  facie  evidence  of  the  facts  recited ;  and  a 
party  against  whom  a  judgment  is  offered,  is  not^  by 
the  bare  fact  of  such  recitals,  estopped  from  showing 
by  affirmative  facts  that  they  were  untrue. 

But  the  difficulty  is  to  find  and  determine  the  con- 
ditions upon  which  the  jurisdiction  of  the  district 
courts  of  the  United  States  in  this  clas»  of  cases  de- 
pends. 

When  a  statute  prescribes  that  some  fact  must  exist 
before  jurisdiction  can  attach  ii;  any  court,  such  fact 
must  exist  before  there  can  be  jurisdiction,  and  the 
court  cannot  acquire  jurisdiction  by  erroneously  decid- 
ing that  the  fact  exists,  and  that  it  has  jurisdiction. 

But  where  general  jurisdiclion  is  given  to  a  court 
over  any  subject,  and  that  jurisdiction  depends,  in  a 
particular  case,  upon  facts  which  must  be  brought  be- 
fore the  court  for  its  deteiTOination  upon  evidence,  and 
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where  it  is  required  to  act  upon  such  evidence,  its  de- 
cision upon  the  question  of  its  jurisdiction  is  conclusive 
until  reversed,  revoked,  or  vacated,  so  far  as  to  protect 
its  officers  and  all  other  innocent  persons  who  act  upon 
the  faith  of  it. 

Roderigas  v.  East  Eiver  Savings  Institution,  per 
Earl,  J.,  63  N.  Y.  460  (464),  and  cases  there  cited. 

War  gives  to  the  sovereign  the  right  to  take  the 
persons  and  confiscate  the  property  of  enemies  wher- 
ever found.  This  rigid  rule  still  exists,  though  the 
exercise  of  the  right  may  have  been  more  or  less 
aflfected  by  the  humane  policy  of  modern  times.  The 
right  to  condemn  and  confiscate  the  property  of  enemies 
captured  on  the  high  seas,  exists  by  the  law  of  nations. 
But  before  the  courts  of  the  United  States  can  con- 
demn and  confiscate,  as  a  consequence  of  the  declaration 
of  war,  any  property  of  the  enemy  found  on  land  at 
the  cpmmencement  of  hostilities,  provision  must  first  be 
made  by  law  for  that  purpose.  The  right  to  enact  such 
a  law  exists,  and  when  the  sovereign  authority  of  the 
United  States  shall  choose  to  bring  it  into  operation, 
the  judicial  department  must  give  effect  to  its  will.  But 
until  that  will  shall  be  expressed,  no  power  of  con- 
demnation can  exist  in  aily  of  the  courts  (Brown  v. 
United  States,  8  CrancJi,  110). 

The  power  of  congress  to  enact  laws  for  such  a  pur- 
pose has  been  reviewed  and  affirmed  in  the  cas^  of 
Miller  t).  United  States,  11  Wall.  268. 

In  the  exercise  of  this  power  X3ongress  enacted  the 
act  of  August  6,  1861,  entitled  "An  act  to  confiscate 
property  used  for  insurrectionary  purposes  ;"  and  the 
act  of  July  17,  1862,  entitled,  "  An  act  to  suppress  in- 
surrection, to  punish  treason  and  rebellion,  to  seize  and 
confiscate  the  property  of  rebels,  and  for  other  pur- 
IX)ses." 

The  act  of  1861  applies  only  to  property  acquired 
with  intent  to  use  or  employ  the  same,  or  to  suffer  the 
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same  to  be  ttsad  or  ^nployed,  in  aiding  or  abetting 
insarrectioQ,  ot  in  resiidting  the  laws ;  and  the  act  of 
1862,  80  far  as  it  relates  to  the  confiscation  of  property, 
applies  only  to  the  proj^erty  of  persons  who  thereofUr 
might  be  guilty  of  acts  of  disloyalty  or  tresison  (Conrad 
«.  Waples,  U4  S.  Supreme  QoxxtX»^  No.  122,  Octob^ 
Term,  1877). 

By  these  acts  it  was  farther  provided  that  for  the 
offenses  therein  set  forth  the  property  of  the  persons 
80  offending  should  be  condemned  and  forfeited  to, 
and  become  the  property  of  the  United  States,  and  that 
the  district  courts  of  the  United  States  should  have 
jurisdiction  to  carry  out  the  purposes  of  said  acts  so  as 
to  secure  the  condemnation  and  sale,  for  the  benefit  of 
the  United  States,  of  the  property  thus  lidt)le  to  seizure, 
condemnation  and  sale. 

For  the  purposes  of  the  present  appeal,  it  is  imma- 
terial whether  the  title  of  the  offender  is  transferred  to 
the  United  States  by  his  guilty  act,  as  has  been  held  in 
United  States  t).  Stevenson  (3  Ben.  119X  or  pursuant  to 
judicial  sent^ce  of  condemnation,  for  in  every  case 
the  property  claimed  must  be  seized  and  brought  into 
court  before  it  can  be  finally  condemned  and  applied 
as  directed  by  said  ajcta. 

The  question  then  remains  whether  the  jurisdiction 
of  the  courts  of  tlie  United  States  to  entertain  proceed- 
ings for  condemnation,  depends  esiclusivdy  upon  the 
fact  of  the  commission  of  the  offense,  or  whether  it  in- 
cludes the  general  power  to  inquire  and  determine 
whether  an  offense  has  been  committed,  and  to  im>- 
nounce  judgment  according  to  the  &ct  as  it  may  be 
made  to  apx>ear. 

This  question  must  be  determined  upon  the  con- 
Btruction  of  said  acts  and  in  accordance  with  the  gen- 
eral legislative  intent  apparent  from  their  enactment. 

In  addition  to  the  provisions  already  referred  to, 
the  act  of  1861  provides  that  all  property  liable  to  cap- 
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tore  under  it,  shall  be  lawful  subject  of  xirize  and 
capture  wherever  found,  that  it  shall  be  the  duty  of 
the  President  of  the  United  States  to  cause  the  same  to 
be  seized,  confiscated  and  condemned  ;  that  the  attor- 
ney -  general  or  any  district  -  attorney  of  the  United 
States  may  institute  the  proceedings  for  condemnation, 
in  which  case  they  shall  be  wholly  for  the  benefit  of 
the  United  States ;  or  any  person  may  file  an  infomuk- 
tion  with  such  attorney,  in  which  case  the  proceedings 
shall  be  for  the  use  of  such  informer  and  the  United 
States  in  equal  parts  ;  and  that  such  prizes  and  capture 
shall  be  condemned  in  the  district  or  circuit  court  of 
the  United  States  having  jurisdiction  of  the  amount^  or 
in  admiralty  in  any  district  in  which  the  same  may  be 
seized,  or  into  whkh  they  may  be  taken  and  proceed- 
ings first  instituted* 

The  act  of  1663  makes  it  the  duty  of  the  President 
of  the  United  States  to  cause  all  property  liable  to 
seizure  and  condemnation  under  said  act,  to  be  seized 
and  the  proceeds  thereof  to  be  applied  for  the  support 
of  the  army  of  the  United  States  (§  5).  It  also  provides 
that  to  secui'e  the  condemnation  and  sale  of  any  such 
propeity,  after  the  same  shall  have  been  seized,  so 
that  it  may  be  made  available  for  the  purpose  aforesaid, 
jM'oceedings  in  rent  shall 'be  instituted  in  the  name  of 
the  United  States  in  any  district  court  thereof,  within 
whose  territorial  jutisdiction  the  property,  or  any  part 
thereof,  may  have  been  founds  or  into  which  the  same, 
if  movable,  may  have  been  first  brought;  that  such, 
proceedings  shall  conform,  as  nearly  as  may  be,  to  pro- 
ceedings in  admiralty  or  revenue  cases ;  and  that,  if 
said  property,  whether  real  or  personal,  shaU  be  found 
to  have  belonged  to  a  person  engaged  in  rebellion,  or 
who  has  given  aid  cr  comtott  thereto,  the  same  shall 
be  condemned  as  enemies'  prox>erty  and  become  the 
proiperty  of  the  United  States,  and  thereupon  it  may 
be  disposed  of  as  the  court  may  decree  (§  7)%    It  for- 
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ther  provides  that  the  said  district  courts  shall  hare 
power  to  make  such  orders,  establish  such  forms  of  de- 
cree and  sale,  and  direct  such  deeds  and  convey- 
ances to  be  executed  and  delivered  by  the  marshals 
thereof,  where  real  estate  shall  be  the  subject  of 
sale,  as  shall  fitly  and  efficiently  effect  the  purposes  of 
the  act,  &c.,  &c.  (§8).  And  finally  the  said  act  con- 
'  f ers  upon  the  said  court  full  power  to  institute  proceed- 
ings, make  orders  and  decrees,  issue  process,  and  do  all 
other  things  necessary   to  carry  the  act  into  effect 

(§  14). 

These  provisions,   taken  together,  and  constraed 

with  reference  to  the  purposes  therein  avowed  and  also 
expressed  in  the  titles  of  the  respective  acts,  it  seems 
to  mOj  unmistakably  show  that  the  intention  of  con- 
gress was  to  provide  not  only  a  complete  system  for 
the  capture  and  condemnation  of  property  liable  to  be 
considered  as  enemies'  property,  but  also  one  which 
should  be  effective  in  times  of  great  national  peril  and 
commotion,  and  for  that  puri)ose  to  invest  the  district 
courts  of  the  United  States  with  the  general  power  to 
take  cognizance  of  and  inquire  into  all  offenses  under 
said  acts.  Their  jurisdiction  is  not  made  to  depend 
upon  the  fact  of  the  commission  of  the  offense, 
but  embraces  the  power  to  hear  and  determine  all 
cases  arising  under  the  statute ;  and  if  in  any  case  it 
shall  be  found  that  the  property  brought  before  the 
court  belongs  to  a  person  guilty  of  an  offense  under  the 
said  acts,  then  it  may  be  condemned  as  enemies' 
property. 

In  the  case  at  bar,  all  the  proceedings  and  formali- 
ties required  by  the  two  acts  of  congress,  and  necessary 
to  give  the  district  court  jurisdiction  and  render  its 
decision  binding,  were  had  and  complied  with.  The 
proceeding  was  in  rem;  the  property  was  brought 
before  the  court,  after  seizure  by  the  marshal,  a  libel 
of  information  was  filed,  and  a  monition  duly  issued ; 
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aU  persons  interested  in  the  said  property  were  cited, 
in  general  and  special,  as  the  law  directs,  to  answer 
the  matters  alleged  against  it ;  and  npon  the  marshal's 
return  of  the  monition,  and  proof  of  such  notice,  no 
one  intervening,  the  decree  of  condemnation  was  made 
and  entered.  The  court  throughout  acted  according 
to  its  rules  and  course  of  practice  adopted  and  pro- 
mulgated for  the  disposition  of  such  cases,  and  hence 
the  decree  of  condemnation  was  made  in  the  course  of 
a  judicial  inquiry  in  a  matter  over  which  the  court 
had  jurisdiction.  This  being  so,  the  decree  of  con- 
demnation cannot  be  impeached  in  any  other  court. 
The  case  comes  directly  within  the  principle  enforced 
by  the  court  of  appeals  in  Eoderigas  v.  East  River 
Savings  Institution  (63  N.  T.  460),  and  reaflBrmed  in 
the  recent  cases  of  Lange  v.  Benedict,  reported  18  Alb. 
Law  J,  11,  and  Hunt  -o.  Hunt,  referred  to  in  6  iV.  T. 
Weekly  Dig.  313. 

These  authorities  being  quite  conclusive,  it  is  not 
necessary  to  refer  to  the  decisions  of  the  supreme 
court  of  the  United  States,  to  the  effect,  that  a  decree 
of  a  court  of  competent  jurisdiction  on  the  point  in 
issue  before  it,  can  only  be  reviewed  by  appeal,  except 
in  cases  of  fraud,  and  that,  while  unreversed,  it  is  con- 
elusive  upon  all  other  courts,  and  also  that  the  judg- 
ment of  a  court  of  the  United  States,  the  subject 
matter  of  which  is  within  its  jurisdiction,  cannot  be 
impeached  by  a  State  court. 

It  therefore  can  make  no  difference  that  the  libel 
of  information  filed  in  this  case  was  not  verified.  It 
was  filed  by  the  district  attorney  of  the  United  States 
for  the  southern  district  of  New  York  in  the  discharge 
of  his  official  duty,  and  under  the  responsibility  of  his 
official  oath,  and  by  the  rules  of  the  district  court  for 
said  district,  libels  filed  on  behalf  of  the  United  States 
are  excepted  from  the  general  requirement  that  libels 
praying  an  attachment  in  personam  or  in  rem^  or 
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demanding  the  answer  of  any  party,  mnst  be  verified 
by  oath  or  affirmation.  This  point  presents  only  a. 
question  of  pleading,  or,  at  most,  one  of  regalarity. 
It  does  not  touch  the  question  of  jurisdiction. 

Nor  can  it  make  any  difference  that  the  plaintafl 
was  not  actually  served  with  process,  and  remained 
ignorant  of  the  proceedings.  Service  was  made  in  the 
method  prescribed  by  law  in  such  cases  as  a  substitute 
for  personal  service,  and  this  was  equivalent  to  per- 
sonal service.  Similar  seirvice  is  even  sufficient  in  cer- 
tain i)er8onal  actions.  Thus,  in  Hunt  v.  Hunt  (supra)^ 
it  was  held  that  in  an  action  for  divorce  a  valid  judg- 
ment in  personam^  so  as  to  effect  a  dissolution  of  the 
marriage  contract  which  shall  be  prevalent  everywhere, 
may  be  rendered  against  a  defendant  not  within  the 
territorial  jurisdiction  during  the  progress  of  the  suit, 
if  that  be  the  place  of  his  citizenship  and  domicile, 
though  process  be  served  upon  him  only  in  some 
method  prescribed  by  the  laws  of  that  jurisdiction  as  a 
substitute  for  personal  service,  and  thoagh  he  has  not 
voluntarily  appeared.  In  cases  like  the  one  at  bar, 
the  statutes  of  the  United  States  evidently  contem- 
plated the  probable  necessity  of  an  absolute  decree  of 
condemnation  against  parties  who,  owing  to  tbeir  resi- 
dence in  distant  and  rebellious  Stat-es,  might  have  no 
opportunity  to  defend,  and  suitable  provision  was 
made  for  the  contingency.  The  proceedings  -are  by 
action  in  rem^  in  which  all  parties  interested  have  a 
right  to  appear  pursuant  to  the  monition  issuing  from 
the  court.  But  no  personal  service  or  actual  notice  is 
necessary  ;  and  finally  it  cannot  avail  the  plaintiff  that 
she  is  innocent  of  the  alleged  offense  for  which  her 
property  was  condemned  and  sold.  Assuming  that 
her  innocence  has  been  fully  established,  and  that  the 
district  court  erred  in  condemning  her  stock  and  divi- 
dends, such  error  cannot  be  rectified  by  this  court 
Her  remedy  is  by  application  to  the  court  that  made 
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the  decree  or  by  appeal.  Her  case,  as  made  ont,  dis- 
closes great  hardship,  especially  as  she  did  apply  for 
relief  to  the  district  court  and  the  pray^  of  her  i)etition 
was  denied.  Bat  we  have  no  discretion  to  set  aside  the 
decree  of  the  former  court  by  reason  of  commiseration 
for  her.  On  the  other  hand,  to  sustain  plaintiff  s  claim, 
even  if  it  could  be  done,  would  entail  equal  hardship 
upoA  the  defendant.  The  bank  in  this  case  has  acted 
solely  under  the  compulsion  of  the  law  as  pronounced 
by  the  district  court,  and  for  any  other  court  to  compel 
it,  though  without  fault,  to  pay  a  secohd  time,  would 
be  introducing  a  novel  principle  and  a  dangerous  pre- 
cedent. 

For  the  same  reasons  the  plaintiff  cannot  escape  from 
the  decree  of  the  district  court  by  insisting  that  the 
seizure  by  the  marshal  of  her  stock  and  the  dividends 
accrued  thereon,  was  not,  while  she  had  the  actual 
X>088ession  of  the  certificates,  such  a  manucaption  of  the 
property  as  was  necessary  to  confer  jurisdiction  upon 
the  court,  and  that  consequently  her  title  could  not  be 
changed  by  judicial  sentence  in  the  manner  attempted. 
The  act  of  1862  applies  in  express  terms  to ''all  the 
estate  and  property,  money,  stocks,  credits  and  effects  " 
of  the  offender  (§  5).  Therefore,  the  questions  relating 
to  the  sufficiency  of  the  seizure  and  the  liability  of  the 
property  seized  to  condemnation,  were  questions  to  be 
determined  by  the  district  court  according  to  its  course 
and  practice.  If  they  were  of  a  jurisdictional  character, 
the  court,  in  pronouncing  judgment,  of  necessity  de- 
cided in  favor  of  its  jurisdiction,  and  so,  under  the 
statutes  referred  to  and  already  shown,  it  had  the  gen- 
eral power  and  jurisdiction  to  inquire  into  all  offenses 
under  said  acts,  its  judgment,  standing  unreversed, 
must,  under  the  decisions  in  Roderigas  v.  East  River 
Savings  Institution,  and  Hunt  v.  Hunt  (supra),  be  held 
conclusive  upon  these  as  well  as  all  other  questions 
properly  embraced  therein.    At  any  rate,  the  seizure, 
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as  made,  was  followed  up  by  the  condemnation  and 
sale  of  the  property,  the  transfer  of  the  stock  on  the 
books  of  the  company,  and  the  payment  into  court  of 
the  dividends  now  claimed,  and  for  these  reasons  the 
plaintiff  stands  confronted  not  merely  with  a  judicial 
sentence  on  paper,  but  also  with  the  results  of  the 
sentence  as  executed.  Pelham  v.  Rose,  9  Wall.  103,  is 
not  in  point.  It  was  an  action  against  a  marshal  for 
a  false  return.  He  had  been  commanded  to  attach  a 
certain  note  and  to  detain  the  same  in  his  custody.  For 
the  purpose  of  determining  his  liability  upon  a  certain 
return  made  by  him,  it  was  held  that  the  due  and  legal 
service  of  the  writ  required  him  to  take  the  note  into 
his  actual  custody  and  control. 

Holbrook  v.  New  Jersey  Zinc  Co.,  67  If.  T.  616,  was 
decided  upon  the  theory  that  in  an  action  against  a 
corporation  by  a  bona  fide  purchaser  for  value  of  certain 
certificates  of  its  stock,  the  corporation  was  estopped 
from  repudiating  the  terms  of  transfer  to  which  it 
had  consented  upon  the  face  of  the  certificates. 

This  decision  was  placed  upon  grounds  of  public 
policy.  It  turned  mainly  upon  the  facts  of  the  case, 
and  was  in  nowise  controlled  by  the  provisions  of  any 
statute.  The  present  case,  on  the  other  hand,  tarns 
entirely  upon  statutory  provisions  which  are  clear  and 
explicit  in  themselves,  and  call  for  their  own  enforce- 
ment in  preference  to  any  other  principle  of  law,  which 
but  for  the  existence  af  the  statute,  might  apply. 

The  judgment  appealed  from  should  be  aflSrmed 
with  costs. 

Sanfobd,  J.,  concurred. 
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Statement  of  the  Case. 


CORNELIUS  MEINEBS,  Plaintiff  and  Respond- 
ent, V.  WILLIAM  STEINWAY  and  CHRIS- 
TIAN  F.  T.  STEINWAY,  Defendants  and 
Appellants. 

I.  Evidence, — Witness. 
1.  EXPERTS, 
(a)  Capacitt  of  a  machine  to  do  certain  reqitired  wore. 
1.  Where  in  an  action  to  recover  the  price  of  a  machine  sold  upon 
the  contingency  that  it  was  to  be  tested  for  a  certain  length 
of  time,  and  in  that  time  was  to  perform  certain  work,  the 
issue  was  on  the  performance  of  the  contingency,  and  the 
testimony  was  conflicting  on  the  question  as  to  how  and  for 
what  length  of  time  the  test  was  to  be  made,  and  whether  it 
had  in  fact  been  completed  according  to  the  real  terms  of  the 
sale,  and  in  a  certain  view  the  further  question  presented 
itself  whether  the  completion  of  the  test  agreed  on  had  or 
not   been  prevented   or  secured  by  the   conduct  of   the 
defendants : 

Held, 
that  the  testimony  of  experts,  to  the  effect  that  from  inherent 
imperfections  plainly  to  be  seen,  the  machine  was  incapable, 
of  performing  the  required  work,  had  a  material  bearing  on 
aU  the  disputed  points,  and  its  exclusion  was  error. 

Before  Speie  and  Freedman,  JJ. 

Decided  November  4,  1878. 

Appeal  from  a  judgment  entered  upon  the  verdict 
of  a  jury,  and  also  from  an  order  denying  defendant's 
motion  on  the  judge's  minutes  for  a  new  trial. 

The  motion  for  a  new  trial  was  made  on  the  excep- 
tions taken  during  the  trial,  and  also  on  the  ground 
that  the  verdict  was  excessive  and  contrary  to  the  evi- 
dence and  the  law. 
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O.  W.  CoUerUly  attorney,  and  of  counsel,  for  ap- 
pellants. 

Wm.  W.  Badger^  attorney,  and  of  counsel,  lor 
respondent 

By  the  Court. — Freedman,  J. — ^This  action  was 
brought  upon  an  absolute  and  unqualified  sale  of  a 
band  saw -mill  at  the  agreed  price  of  $3,000. 

During  the  trial  the  plaintiff  obtained  leave  to 
amend  the  complaint  by  alleging  an  absolute  and  un- 
qualified sale  to  the  extent  of  $2,500,  and  a  subsequent 
modification  of  it  under  which  the  plaintiff  was  to  re- 
ceive an  additional  $100  for  each  thousand  feet  that 
the  mill  sheet  cut  above  5,000  and  up  to  10,000  feet 
per  day. 

The  trial  thereupon  proceeded  with  the  understand- 
ing that  as  against  the  complaint  thus  amended  the 
defendants  would  continue  to  rely  upon  their  general 
denial ;  but  that,  if  it  should  become  necessary,  they 
would  show  that  whatever  contract  of  sale  there  ever 
was  was  a  conditional  one,  and  depending  upon  the 
performance  of  a  certain  test,  and  that  the  machine 
never  performed  the  test,  nor  could  it  do  so. 

Subsequently,  however,  testimony  offered  by  the 
defendants  for  the  purpose  of  demonstrating  that  the 
machine  was  incapable  of  performing  the  test,  was  ex- 
cluded, to  which  rulings  the  defendants  excepted. 
The  objection  which  led  to  tliis  exclusion,  wns  that  evi- 
dence of  exx)erts  as  to  the  mechanical  construction  of 
the  mill  was  irrelevant,  for  the  reason  that  there  was 
nothing  in  the  nature  of  a  warranty  set  up  in  the 
answer. 

At  the  close  of  the  evidence  on  both  sides,  it  was 
apparent  that  the  plaintiff  had  failed  to  establish  the 
allegations  of  both  the  original  and  the  amended  com- 
plaint, and  thereupon,  against  defendants'  objection 
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and  exception,  he  obtained  leave  to  again  change  his 
complaint  so  as  to  aver  a  sale  at  a  price  not  less  than 
$2,600,  contingent  upon  the  mill  sawing  5,000  feet  per 
day,  and  with  the  additional  contingency  that  the 
price  shonld  be  increased  $100,  for  every  thousand 
feet  that  the  mill  sawed  per  day  over  5,000,  and  to 
10,000  feet,  and  that  the  plaintiff  so  performed  this 
contract  as  to  become  entitled  under  it  to  the  sam  of 
$3,000. 

The  questions  remaining  under  the  issues  as  thus 
changed,  were  thereupon,  upon  the  evidence  as*  it  then 
stood,  submitted  to  the  jury. 

The  principal  difference  then  remaining  between 
the  parties  related  to  the  actual  capacity  of  the  mill  to 
do  any  of  the  required  work  for  the  time  during 
which  the  test  was  to  be  continued.  There  was  quite 
a  conflict  of  testimony  upon  the  questions,  as  to  how, 
and  for  what  length  of  time  the  test  was  to  be  made, 
and  whether  the  test  had  in  fact  been  completed  ac- 
cording to  the  real  terms  of  the  sale.  In  a  certain  view 
which  the  jury  were  authorized  to  take,  if  they  saw  fit, 
the  further  question  presented  itself,  whether  the 
completion  of  the  test  agreed  upon  had  or  not  been 
prevented  or  excused  by  the  conduct  of  the  defend- 
ants. 

Upon  every  one  of  these  disputed  points  the  ex- 
cluded evidence,  it  seems  to  me,  would  have  had  a 
more  or  less  important,  but  material,  bearing ;  for  if  the 
contract,  as  a  whole,  was  made  to  depend  from  the  be- 
ginning upon  the  performance  of  a  specified  test  for  a 
specified  length  of  time,  and  the  conflict  created  by  the 
testimony  of  the  parties  left  it  in  doubt  whether  the  test 
had  been  substantially  performed,  the  testimony  of  ex- 
perts to  the  effect,  that  from  inherent  imperfections 
plainly  to  be  seen,  the  mill  was  incapable  of  perform- 
ing it,  might  have  turned  the  scale.  For  this  purpose 
the  excluded  evidence  was  admissible  under  the  plead- 


372  BENSEL  «.  GRAY. 


Statement  of  the  Case. 


ings  as,  ordered  to  stand  amended,  and  its  exclusion 
was  calculated  to  prejudice  defendant's  case  before  the 
jury. 

Upon  the  whole  case  I  am  very  clear  in  the  opinion 
that  the  ends  of  justice  require  a  new  trial,  especially 
as  since  the  trial,  the  plaintiff  has  expressly  refused  to 
complete  the  record  by  the  insertion  of  the  amendment 
of  the  complaint  granted  for  his  benefit  at  the  close 
of  the  testimony. 

The  judgment  and  order  should  be  severally  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event. 


Speib,  J.,  concurred. 


WILLIAM  P.  BENSEL,  eb  aL,  Exes.  &o.,  Plaintipw 
AND  Appellants^  v.  HORATIO  N.  GRAY,  Db- 

FENDANT  AND  RESPONDENT. 
L   MXTKICIFAL  CORPOBATION  LbABBS. 

1.  AgrttfiMfni,  to  assign, 
(a)  Constitutes  aorbbment  to  obaitt  Ain>  assign  an  bstatb  nr 

THB  DEMISED  LAND  FOB  THE  BEMAINDER  OF  THE  TERM,  WHKN. 

1.  When  it  contains  a  clause  **with  aU  and  singular  the 
premises  therein  mentioned  and  described,  and  the  bmld- 

Note.  This  is  the  decision  on  the  appeal  from  a  judgment  en- 
tered on  a  second  trial  of  this  action. 

On  the  first  trial  plaintiffs  recovered  judgment,  the  court  resting 
its  decision  on  the  proposition  (as  controlling  the  decision  of  the  case) 
that  there  was  no  warranty  to  be  implied  in  an  agreement  to  assign 
a  tax  lease  by  a  municipal  corporation,  and  consequently  refusing  to 
pass  on  the  evidence  adduced  as  to  the  invalidity  of  the  lease. 

On  appeal  by  defendant,  the  general  term  held  that  a  wananty 
was  implied,  and  that  the  refusal  of  the  court  below  was  error,  it  who 
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ings  thereon,  with  the  appurtenances,  to  have  and  to  hold 
the  same  for  and  during  all  the  rest,  residue,  and  re- 
mainder yet  to  come  of  and  in  the  term  of  years  men- 
held  that  the  fact  that  the  defendant  went  into  possession,  under  the 
contract,  did  not  deprive  him  of  the  right  to  acquire  it  in  fee,  and  to 
contest  the  tax  title.  The  judgment  below  was  reversed,  and  a  new 
trial  ordered  (38  iV:  T,  Superior  Cowrt,  447). 

Plaintiffs  stipulated  and  appealed  to  the  court  of  appeals.  That 
court  (62  N.  T.  682)  held,  in  conformity  with  its  previous  decision  in 
Boyd  fj.  8chle8ing:er,  69  JV.  F.  801  (then  still  in  M8S.),  that  in  an 
agreement  to  assign  a  corporation  tax  lease  there  was  not  an  implied 
warranty  of  title  to  a  leasehold  interest,  and  that  consequently  the 
general  term  decision  could  not  be  sustained  on  the  basis  on  which  it 
was  placed.  It,  however,  held  that  in  either  of  two  aspects  (which  were 
not  presented  to  or  passed  on  by  either  the  special  or  general  term, 
and  need  not  have  been,  under  the  views  which  controlled  the  decis- 
ion there)  it  was  necessary  to  pass  on  the  evidence  given  as  to  the 
validity  of  the  leases.  (1)  If  the  agreement  undertook  to  assign,  not 
only  the  leases  as  merely  instruments  in  writing,  but  also  to  transfer 
the  right  in  the  premises  for  the  term  in  the  leases  named,  it  was 
necessary  that  the  force  of  that  testimony  should  be  passed  on.  (2) 
It  was  equally  necessary,  even  if  the  agreement  did  not  so  undertake, 
but  only  to  assign  the  writing,  and  thereby  agreed  to  transfer  nothing 
valuable,  and  so  left  the  contract  of  the  defendant  without  consider- 
ation to  support  it.  It,  however,  declined  to  construe  the  contract, 
because,  if  it  was  construed  favorably  to  the  defendant,  it  might  involve 
the  necessity  of  determiniDg  the  question  of  fact  as  to  the  validity  of 
the  leases,  and  if  the  determioation  was  against  the  validity  it  would 
lead  to  a  reversal  of  a  judgment  of  the  special  term  on  a  question  of 
fact  as  to  which  that  court  had  made  no  finding,  which  would  be  con- 
trary to  the  established  rule. 

The  court  also  declined  to  reverse  the  judgment  of  the  general 
term  and  affirm  that  of  the  special  term,  on  the  ground  that  the 
former  was  wrong  and  the  latter  right  on  the  question  of  implied 
warranty,  and  that  the  positions  taken  by  the  defendant  in  that 
court  were  not  in  the  way  of  its  so  doing,  inasmuch  as  they  were  not 
pleaded  by  his  answer,  nor  taken  in  the  court  below,  because  fheie  were 
exceptions  taken  on  the  trial  by  the  defendant,  which  were  not  consid- 
ered by  the  general  term,  and  which  might  have  been  presented  in 
bis  favor  if  that  court  had  thought  it  necessary  to  have  noticed  them, 
and  which  the  defendant  had  a  right  to  urge  on  the  plaintiffs  appeaL 
(Simon  v.  Canaday,  68  If,  Y.  298). 

But  for  various  reasons,  among  them  the  fact  that  the  objections  to 
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Honed  in  Bald  indenture  of  leases,". with  «  covenant  that 
the  assigned  premises  are  fi%e  from  incombraaces. 

1.  InCIDBNTS  to  such  as  AOBBEMK27T. 

Implied  covenants. 

(a)  Title, — A  covenant  that  the  vendors  have  a  good 
title  to  the  premises  described  in  the  lease,  for  the 
residue  of  the  demised  term,  is  to  be  implied. 
(5)  Lessors*  right, — A  covenant  that  the  corporation  had 
the  right  and  power  to  grant  the  estate  and  term  in 
manner  and  form  as  in  the  lease  expressed,  is  also 
to  be  implied.  , 
2.  Reoulabttt  and  validitt  of  lease;  Burthen  of 

FBOOF. 

The  burthen  of  proof  is  on  the  vendors,  to  show  tbe 
regularity  and  validity  of  the  lease. 
n.  Tax  bales — ^Invalid. 
The  sales  for  the  taxes  of  the  years  1841,  1842,  1843,  and  the  leases 
given  thereon,  and  the  sale  for  the  years  1858  and  1854,  and  the 
leases  given  thereon,  are  invalid  and  void. 

m.  TiTLB  TO  LANDS. 

1.  Possession^  necessity  of  to  sustain, 
(a)  One  of  the  cases  in  which  it  is  not  requisite. 

1.  Where  one  traces  a  clear  paper  title  from  a  conceded  owner, 
and  is  in  possession,  it  is  imnecessary  for  him,  as  against 
one  whose  only  claim  is  under  a  lease  made  by  a  munici- 
pal corporation  on  a  sale  for  taxes,  to  show  a  possession  prior 
to  his  by  the  conceded  owner,  or  any  subsequent  grantee  de- 
riving title  from  such  conceded  owner. 

(a)  This  aUhough  he  who  claims  under  the  tax  lease  had 
been  in  actual  possession  over  twenty  years,  and  the  one 
claiming  the  fee  had  but  recently  entered  upon  the 
premises  and  obtained  possession  by  putting  the  holder 
of  the  tax  lease  oft  his  guard. 

evidence  taken  by  the  defendant  did  not  enter  into  a  consideration 
of  the  case  by  the  general  term,  the  court  concluded  to  exercise  a 
power  which  it  had  frequently  in  analogous  cases  felt  called  on  to 
exercise,  and  permit  the  appellants  to  take  a  dismissal  of  their  appeal 
and  proceed  to  a  new  trial. 

The  court  referred  to  previous  decisions  made  by  it  as  to  the  ^ect 
of  municipal  tax  leases  as  clouds  on  titles,  as  to  bills  quia  tmd^ 
and  as  to  its  not  being  possible  that  possession  under  a  tax  lease 
could  become  adverse  to  the  right  of  the  real  owner. 
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IV.  Yendor  asd  tbkdeb  of  rsal  bbtatb. 

1.  ESTOPPJCL  AS  TO  SBTTING  UP  DBFBCTS  IN  TITLE.* 

After  a  contract  of  purchase  and  sale  of  a  lease,  and  of  the 
demised  premises  for  the  unexpired  term,  the  key  of  the  house 
on  the  premises  was  delivered  to  the  vendee,  who  held  on  to  it 
until  he  had  obtained  the  fee  from  the  owner  thereof,  when  he 
took  visible  possession. 

HSLD, 

that  he  was  not  estopped  from  setting  up  in  an  action  by  the 
vendor  for  the  specific  performance  of  the  contract,  that  the 
lease  was  invalid  and  void. 

Before  Spbib  and  Fbeedmak^  J  J. 

J>ecided  Nawmber  4,  1878. 

This  action  was  brought  to  compel  the  specific  per- 
formance of  the  following  agreement : 

"Know  all  men  by  these  presents,  that  for  and  in 
consideration  of  the  sum  of  five  hundred  dollars,  law- 
ful money  of  the  United  States,  to  us  duly  paid  by 
Horatio  N.  Gray,  we  agree  to  sell,  and  by  these  pres- 
ents do  agree  to  grant,  convey,  assign,  transfer  and  set 
over,  unto  the  said  Horatio  N.  Gray,  two  indentures 
of  leases,  bearing  date  the  second  day  of  October,  in 
the  year  one  thousand  eight  hundred  and  forty-six, 
and  November  twenty-second,  one  thousand  eight 
hlpndred  and  fifty -nine,  made  by  the  corporation  of 
the  city  and  county  of  New  York,  State  of  New 
York. 

"The  conditions  of  this  assignment  are,  said  H.  N. 
Gray  to  pay  seven  thousand  dollars,  and  to  assume 
the  assessment  of  opening  Lexington  avenue ;  five 
hundred  dollars  to  be  jmd  on  signing  this  agreement, 
fifteen  hundred  dollars  on  May  1st,  ensuing,  and  bond 
and  mortgage  for  five  thousand  dollars  at  three  years, 
from  May  1st,  1871,  with  all  and  singular  the  premises 


•  KoTS.— See  Bensel «.  Gray,  88  N.  T,  Superior  Court,  447. 
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therein  mentioned  and  described,  and  the  buildings 
thereon,  together  with  the  appurtenances ;  to  have  and 
to  hold  the  same  unto  the  said  Horatio  N.  Gray,  his 
assigns,  from  the  1st  day  of  May,  for  and  during  all  the 
rest,  residue  and  remainder  yet  to  come  of  and  in  the 
term  of  years  mentioned  in  the  said  indenture  of  leases, 
subject  nevertheless  to  the  rents,  covenants,  conditions 
and  provisions  therein  also  mentioned.  And  we  do 
hereby  covenant,  grant,  promise  and  agree,  to  and 
with  the  said  H.  N.  Gray,  that  the  said  assigned 
premises  now  are  free  and  clear  of  and  from  all  former 
and  other  gifts,  grants,  bargains,  sales,  leases,  jadg- 
ments,  executions,  back  rents,  taxes,  assessments  and 
incumbrances  whatsoever. 

^'In  witness  whereof,  we  have  hereunto  set  our 
hands  and  seals  this  first  day  of  April,  one  thousand 
eight  hundred  and  seventy-one. 

"WM.  P.  SEELEY,    [l.  s.] 
"  WM.  P.  BENSEL,     [l.  s.J 

^^  SlxeciUors.^^ 

The  leases  referred  to  in  the  agreement  were : 

1st.  One  dated  October  3,  1848,  for  a  term  of  fifty 
years,  given  on  a  sale  for  the  taxes  of  1841,  1842,  1843. 

2d.  One  dated  November  23,  1861,  for  a  term  of 
five  hundred  years,  given  on  a  sale  for  the  taxes  of 
1853  and  1864. 

The  complaint  alleged  that  defendant,  on  or  about 
May  1,  1871,  received  from  plaintiffs  under  said  agree- 
ment '^  possession  of  said  lot  of  land,  and  that  thenoe 
hitherto  he  has  retained  possession  of  the  same." 

The  prayer  of  the  complaint  was  as  follows : 

"Wherefore  they  demand  judgment  against  the 
defendant  for  the  said  $1,500,  with  interest  thereon 
from  May  1,  1871,  and  that  he  shall  be  compelled  to 
execute  and  deliver  to  them  a  bond  and  mortgage  ac- 


w^" 


BENSEL  f>.  GRA.T.  377 


Statement  of  the  Case. 


cording  to  the  requirements  of  the  said  agreement ;  and 
that  as  security  for  payment  by  him,  according  to  the 
terms  of  the  said  agreement,  these  plaintiffs  may  have 
a  lien  upon  the  said  indentures  of  lease  and  upon  the 
said  lot  of  land  of  which  the  following  is  a  description  : 
All  that  certain  lot  of  land  situated  on  the  southerly 
side  of  Eighty-seventh  street,  between  Third  and 
Fourth  avenues,  containing  in  width  in  front  and  rear, 
twenty-five  feet,  six  and  two-thirds  inches,  and  in 
depth  on  each  side  one  hundred  feet,  eight  and  a  half 
inches,  and  the  improvements  thereon ;  and  that  in 
the  event  of  failure  by  the  defendant  to  pay  for  the 
same  as  aforesaid,  the  same  may  be  sold  by  and  under 
the  direction  of  this  court,  the  defendant  being  com- 
pelled to  unite  in  such  sale,  and  the  proceeds  thereof 
applied  so  far  as  necessary  to  such  payment,  and  that 
for  any  deficiency  these  plaintiffs  may  have  judgment 
against  the  defendant  and  that  they  may  recover 
against  him  the  costs  of  this  action/' 

The  answer  as  amended  on  the  trial  averred  that 
the  contract  was  one  to  convey  a  good  and  valid  title 
to  the  premises  therein  referred  to,  for  the  full  term  of 
the  leases  described,  and  that  the  consideration  paid  and 
agreed  to  be  paid  by  and  in  said  contract  was  for  said 
title ;  that  plaintiffs  had  no  title  other  than  such  as 
they  derived  under  the  tax  leases  mentioned  in  the 
agreement,  which  were  void  and  worthless  ;  that  there 
was  no  consideration  for  said  agreement,  and  that  de- 
fendant never  received,  entered  into  or  took  any  claim, 
occupation,  or  possession  of  said  land  of  or  from  the 
plaintiffs  or  any  act  of  theirs  according  to,  or  under  or 
by  virtue  of  said  agreement,  or  any  agreement  whatever 
with  plaintiffs,  but  that  he  did  take  title  and  possession 
from  the  actual  owner  of  the  fee  of  said  lands,  of  whom 
he  purchased  the  same  after  plaintiffs  had  failed  to 
give  him  a  good  and  valid  title  thereto.      It   also 
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averred  the  payment  of  the  sam  of  $600,  mentioned  in 
the  contract,  and  the  sostaining  of  damages  to  the  ex* 
tent  of  $2S0,  for  examining  the  title,  and  of  $500,  for 
removing  boildings,  and  preparing  to  take  possession, 
which  three  sev&nd  sums  defendant  prayed  to  coanter- 
daim. 

On  the  trial  it  appeared  that  defendant  was  in  'pos- 
session,  that  the  lot  was  a  part  of  the  Harlem  common 
lands,  and  was  conveyed  by  the  Harlem  common  com- 
missioners to  Dudley  Selden  by  deed  recorded  Lib.  194 
of  Conveyances,  p.  44,  and  by  Dudley  Selden  and  wife  to 
Isaac  Adriance,  by  deed  recorded  in  lib.  291  of  Con- 
veyances, p.  694.  It  also  appeared  that  Isaac  Adriance 
had  died,  leaving  a  will  by  which  he  devised  all  his 
property  real  and  i)ersonal  to  his  wife,  Margaret  B. 
Adriance,  which  will  was  admitted  to  probate  October 
21, 1862 ;  and  that  Margaret  E.  Adriance,  by  deed  dated 
August  1,  1871,  and  recorded  in  the  lib.  1176  of  Con- 
veyances, p.  672,  for  the  consideration  of  $6,000,  con- 
veyed the  lot  in  question  to  the  defendant.  There  was 
no  proof  that  Selden  or  Adriance  ever  went  into  actual 
possession  of  the  lot ;  the  evidence  tended  to  show  the 
contrary.  There  was  conflict  of  evidence  as  to  under 
whom  and  under  what  defendant  entered  and  the  man- 
ner of  his  entry. 

There  was  also  evidence  as  to  defects  and  irregu- 
larities in  the  levying  of  the  taxes  for  which  the 
premises  were  sold,  in  the  proceedings  for  the  sale, 
and  in  the  compliance  with  the  statutes  requiring  cer- 
tain things  to  be  done  after  the  sale  before  the  giting 
of  a  lease. 

The  cause  was  tried  at  special  term  without  a  jury. 
The  learned  judge  before  whom  it  was  tried,  found, 
as  matters  of  fact : 

**  I.  That  the  parties  entered  into  the  agreement  in 
question. 


BENSEL  f>.  GRAY.  379 


Stfitcmont  of  ike  Ccuse. 


^^11.  That  the  said  leases  were  irregular  and  de- 
fective, and  that  the  requirements  ol  the  statute  of 
1843  were  not  complied  with ;  and  that  the  proceed- 
ings taken  to  authorize  the  making  of  said  leases  on  the 
part  of  the  mayor,  aldermen  and  commonalty  were  de- 
fective or  irregular,  in  these  respects,  to  wit :  As  to  the 
first  lease.  1.  That  there  is  no  certificate  of  the  comp- 
troller of  the  fact  of  the  service  of  the  notice  of  re- 
demption, as  required  by  §  24^  art.  3,  c.  230,  Laws  1843. 
2.  The  notice  of  redemption,  dated  December  11, 1849, 
signed  by  Gordon  L.  Ford,  was  unauthorized  and  in- 
valid, and  its  service  a  nullity.  3.  The  taxes  for  pay- 
ment of  which  the  lot  in  this  lease  was  sold  were  ille- 
gally assessed  for  the  years  in  question,  viz. :  1841 
and  1842  and  1843.  4.  No  legal  demand  for  the  pay- 
ment of  the  taxes  for  those  years  was  or  could  be 
nmde.  5.  The  certificate  of  the  assessors  attached  to 
the  assessment  roll  and  signed  by  them  is  not  verified 
or  sworn  to  (63  iV.  Y.  49).  6.  No  certificate  of  the 
assessors  is  attached  to  the  assessment  roll  for  the 
years  1843  and  1843.  As  to  the  second  lease.  1.  No 
order  was  taken  by  the  comptroller  for  advertising  the 
lands  or  tenements  in  said  lease  described,  pursuant  to 
§  1,  art.  3,  c.  230,  Laws  of  1843.  2.  There  was  no 
publication  of  the  delivery  of.  the  assessment  rolls  to 
the  tax  commissioners  three  times  in  each  week,  in 
newspapers  in  New  York,  employed  by  the  corporation 
of  said  city,  during  the  years  1853  and  1854.  3.  The 
notices  served  requiring  payment  of  the  taxes  for  the 
years  1853  and  1854,  were  defective  in  form  and  sub- 
stance and  service,  viz. :  (1)  It  was  not  served  upon 
the  person  from  whom  the  tax  was  due,  nor  with  suf- 
Qcient  time.  (2)  It  did  not  specify  the  amount  of  the 
tax.  (3)  Nor  the  percentage  to  accrue  thereon.  (4)  Nor 
that  payment  should  be  made  on  or  before  January  1. 
4.  The  redemption  notice  of  February  18,  1862,  as 
served  by  Phineas  C.  Kingsland,  was  irregular  in  form 
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and  false  in  substance.    (1)  It  does  not  state  for  what 

*  taxes  and  regular  rents  for  Croton  water '  the  prem- 
ises were  sold.  (2)  It  does  not  state  the  name  of  the 
purchaser  of  the  premises.    (3)  The  notice  recites  that 

*  the  said  premises  have  been  conveyed  to  me,'  and  is 
signed  ^  Eliza  C.  Kip.'  The  conveyance  was  in  fact  to 
Wm.  R.  Peyton.  (4)  The  notice  recites  that  the  prem- 
ises were  sold  for  taxes  and  Croton  water  rents  upon  the 
same,  without  stating  for  what  year  or  years,  and  also 
recites  the  amount  of  the  taxes  and  charges  as  $31.68, 
which  is  incorrect,  as  shown  by  the  lease.  6.  The  sale 
for  the  year  1859  was  irregular,  and  also  the  redemp- 
tion notice.  (1)  Pour  lots  were  sold,  of  which  one  was 
illegal,  as  exempt  from  any  sale.  (2)  Two  of  the  lots 
were  redeemed  for  $44.49,  out  of  ^.98,  for  the  four 
lots  sold ;  the  sale  as  to  the  other  lot  was  canceled, 
leaving  $22.24  against  the  lot  in  question.  The  redemp- 
tion notice  erroneously  required  payment  of  $31.58. 
6.  The  demand  of  the  forty-two  per  cent,  upon  $31.68 
was  unauthorized  and  invalid.  7.  The  premises  were 
in  occupation,  but  there  is  no  proof  of  service  of  re- 
demption notice  upon  the  occupant  by  a  person  residing 
in  the  city  of  New  York.  8.  There  is  no  proof  of 
proper  service  of  said  notice  upon  the  last  assessed 
owner. 

* '  III.  That  the  defendant  did  not  enter  into  nor  take 
I>ossession  of  the  premises  in  question,  under  the  con- 
tract, but  refused  so  to  do  when  requested  by  the  plaint- 
iffs, and  notwithstanding  their  offer  of  indemnity ; 
that  the  delivery  of  the  key  of  the  building  situated 
thereon  was  not  intended  to  be,  and  was  not  accepted 
as,  a  delivery  of  possession  of  the  premises. 

"IV.  That  the  defendant  did  take  possession  on 
or  after  July  15,  1871,  under  license  and  authority 
from  Mrs.  Margaret  Adriance,  the  owner  of  the  fee, 
and  not  otherwise,  and  that  he  afterwards  acquired 
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title  to  the  said  premises  in  fee  by  conveyance  from 
her,  dated  August  1,  1871,  'Exhibit  E.' 

"V.  That  on  or  about  April  1,  1871,  the  defendant 
I>aid  to  the  plaintiffs  the  sum  of  $500  as  part  of  the  con- 
sideration of  the  said  contract  then  executed." 

And  found  the  following  conclusions  of  law  : 

"  I.  I  find  that  the  contract  between  the  parties  for 
the  specific  performance  of  which  this  action  is  brought, 
is  an  undertaking  on  the  part  of  the  plaintiffs  to  transfer 
something  more  than  mere  municipal  corporation  tax 
lease,  defeasible  under  certain  circumstanced  by  re- 
demotion  or  otherwise.  ' 

'*Ifind  that  by  the  term^  of  the  contract  the  plaint- 
iffs were  bound  to  grant,  convey  and  assign  to  the  de- 
fendant not  only  such  indentures  of  lease,  but  with 
them  an  estate  in  land,  viz. :  '  in  all  and  singular  the 
premises  therein  mentioned  and  described,  and  the 
buildings  thereon,  together  with  the  appurtenances,' 
to  be  held  by  the  defendant  and  his  assigns,  from 
May  1,  1871,  for  ^nd  during  the  residue  of  the 
term  of  years  mentioned  in  said  indentures. 

"II.  I  find  that  the  contract  being  an  executory 
agreement,  for  the  sale  of  an  estate  in  land,  is  not  with- 
in the  prohibitions  of  the  Revised  Statutes  with  respect 
to  the  implication  of  covenants  in  conveyances  of  real 
estate  (1  R.  8.  738,  §  140). 

"  III.  I  find  therefore  that  a  covenant,  that  the  ven- 
dors had  a  good  title  not  only  to  the  instruments  pur- 
porting to  be  the  leases,  but  to  the  premises  therein 
described,  for  and  during  the  residue  of  the  term  pur- 
porting to  be  granted  thereby,  is  accordingly  to  be 
implied. 

* '  IV.  I  also  find  that  in  the  case  of  municipal  corpo- 
ration leases  where  the  contract  provides  for  an  assign- 
ment not  merely  of  the  instruments  as  such,  but  of  the 
estate  and  term  thereby  purporting  to  be  granted. 
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there  is  also  to  be  implied  a  covenant  that  the  corpo- 
ration had  the  right  and  power  to  grant  the  estate  and 
term,  in  manner  and  form  as  therein  expressed. 

*' V.  I  find  that  under  the  constmction  of  the  said 
contract  as  above  found,  the  burden  of  proof  was  upon 
the  plaintiffs,  to  show  the  regularity  and  validity  of 
the  instruments  by  the  tender  of  which  they  claim  to 
have  sufficiently  established  performance  of  or  readi- 
ness to  perform  the  contract  on  their  part. 

*'  VI.  I  find  that  the  said  leases  being  defective  and 
irregular,  as  found  in  the  second  finding  of  fact  abore 
stated,  were  void,  and  conferred  upon  the  lessees  and 
their  assigns  no  estate,  title  or  interest  whatsoever  in 
the  premises  thereby  purporting  to  be  demised,  and 
that  there  was  a  failure  of  the  consideration  of  the  said 
contract  of  April  1,  1871. 

' '  VII.  I  find  that  the  defendant  is  entitled  to  recover 
back  the  $500  paid  by  him  on  account  of  said  contract 
with  interest  from  the  date  of  payment,  and  that  he 
should  have  judgment  therefor,  and  for  dismissal  of 
the  complaint  upon  the  merits  with  costs." 

Judgment  was  entered  for  defendant  accordingly, 
and  plaintiffs  appealed. 

Man  &  Parsons^  attorneys,  and  John  E.  Parsons^ 
of  counsel,  for  appellant. — I.  The  contract  implied  no 
covenant  that  the  title  of  the  plaintiffs  to  the  lot  was 
good  for  the  demised  term.  It  was  error  for  the 
special  term  to  hold  the  reverse  of  this.  1.  That  in 
an  agreement  to  convey  tax  leases  there  is  no  implied 
covenant  of  .title  to  the  premises,  was  expressly  decided 
by  the  court  of  appeals,  in  Boyd  v.  Sfchlesinger,  59  N, 
Y.  301 ;  Bensel  t.  Gray,  62  Id.  632 ;  where,  in  decid- 
ing this  very  case,  the  court  of  appeals  affirmed  Boyd 
V.  Schlesinger  as  authority,  and  as  requiring  the  rever- 
sal of  .the  decision  of  the  general  term. 

n.  The  contract  was  not,  as  found  by  Judge  Sajs- 
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TORD  in  his  opinion,  a  contract  by  the  terms  of  which 
the  plaintiffs  were  bonnd  to  grant  to  the  defendant  an 
estate  in  the  lot  for  the  residue  of  the  term  of  years 
mentioned  in  the  leases.  1.  The  contract  is  \^itten 
into  a  printed  blank  for  the  assignment  of  a  lease.  By 
it  the  plaintiffs  agreed  to  transfer  to  Gray  the  two 
leases,  describing  them,  and  that  is  all  (fol.  44).  The 
contract  then  goes  on  to  specify  the  conditions  of  the 
assignment;  that  Gray  was  to  pay  $7,000,  &c.,  &c. 
After  that  follow  the  printed  words  which  would  be 
applicable  to  an  actual  assignment,  but  they  have  no 
application  to  the  agreement  to  assign.  The  words  ex- 
pressing the  agreement  to  assign,  &c.,  relate  to  the 
leases  alone.  The  contract  cannot  be  read  in  any  such 
way  as  to  make  them  apply  to  the  lot. 

in.  It  was  error  for  Judge  Sanford  to  find  that 

« 

Mrs.  Adriance  was  the  owner  of  the  fee  of  the  lot,  and 
that  Gray  acquired  title  in  fee  by  her  conveyance,  and 
that  it  was  under  her  that  he  took  possession.  1.  The 
lot  in  question  was  alleged  to  form  a  part  of  what  was 
formerly  known  as  Harlem  commons,  in  the  twelfth 
ward,  of  the  city  of  New  York  (fol.  350).  It  was 
one  of  the  lots  described  in  a  deed  from  Dudley  Selden 
and  wife,  to  Isaac  Adriance,  dated  April  23,  1832,  and 
recorded  February  8,  1833,  in  the  office  of  register  of 
the  city  and  county  of  New  York,  in  liber  291  of 
Conveyances,  p.  594.  Neither  Dudley  Selden  nor 
the  Adriances  were  ever  in  possession.  It  was  a  wild 
lot  (fol.  463),  find  there  was  no  possession  of  it  until 
under  one  of  the  tax  leases  Mrs.  Kip  took  possession, 
erected  buildings,  &c.  At  that  time  the  lot  was  only 
worth  $300  to  $350  (fol.  450).  Title  to  real  estate  must 
originate  in  actual  possession  (Smith  v.  Lorillard,  10 
Johns.  338).  Neither  the  Adriances  nor  Gray  as  Mrs. 
Adriance' s  grantee  would  maintain  an  action  of  eject- 
ment upon  the  evidence  in  the  case.  It  is  probably 
impossible  for  any  body  to  make  out  a  legal  Harlan 
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commons  title.  However  this  may  be,  it  was  not 
made  out  in  Mrs.  Adriance.  It  is  to  be  observed  that 
the  Dudley  Selden  deed  to  Isaac  Adriance,  which  con- 
veys a  very  large  number  pf  lots,  expresses  only  a 
nominal  consideration.  Isaac  Adriance  never  paid 
taxes  or  assessments,  and  neither  he  or  his  family 
made  any  claim  to  the  lot  until  Gray  put  himself  in 
communication  with  them  (fols.  392-400),  he  doubtless 
using  the  tax  leases  for  which  he  was  to  pay  $7,000  as 
an  argument  by  which  to  obtain  the  claimed  title  in  fee 
for  $5,000.  2.  Gray  could  not,  therefore,  enter  under 
Mrs.  Adriance.  She  had  no  title:  she  was  not  in 
possession,  and  could  not  give  possession  to  him. 

IV.  Gray  did  take  possession  of  the  lot  under  the 
contract  in  question.  Judge  Sanfobd  was  in  error  in 
finding  the  reverse  of  this.  1.  Upon  precisely  the  same 
testimony,  so  far  as  concerns  this  point,  Judge  Fbeed- 
MAN,  on  the  first  trial,  found  that  Gray  did  enter  under 
this  contract,  and  that,  for  the  purpose  of  depriving 
the  plaintiffs  of  their  possession  and  improvements 
without  payment,  he  held  on  to  possession  until  he 
procured  the  Adriance  deed. 

V.  Gray  having  put  himself  in  possession  under 
the  contract,  was  estopped  from  disputing  the  plaint- 
iff's title.  By  taking  possession  he  put  plaintiffs  at 
this  disadvantage,  that  it  was  necessary  for  them,  if 
they  sued  in  ejectment,  to  succeed  upon  the  strength 
of  their  title.  This  advantage  he  gained  from  them 
under  their  agreement  with  him,  and  it  effectually  pre* 
eluded  him  from  disputing  the  title  under  which  he 
entered  (Jackson  v.  Stewart,  6  Johns.  34 ;  Jackson  t^. 
De  Walts,  7  Id.  157 ;  Bk.  of  Utica  v.  Mesereau,  3  Barb. 
Oh.  528 ;  Jackson  v.  Hotchkiss,  6  Cau).  401 ;  Jackson 
V.  Walker,  7  Id.  637,  and  numerous  other  cases,  laying 
down  the  rules  in  ejectment). 

yi.  By  his  deed  from  the  Adriances,  according  to 
the  finding  of  Judge  Sanfobd  that  it  conveyed  a  title 
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in  fee.  Gray  has  himself  cured  all  difficulties  in  the 
leases.  1.  That  deed  merged  the  plaintiffs  title, 
under  which  Gray  entered  (4  Kenfs  Com.  99-101 ;  3 
Greeril.  Or.  467;  Roberts  v.  Jackson,  1  Wend.  478; 
James  v.  Morey,  2  Cow.  246,  248,  300  ;  Clif  t  v.  White, 
12  N.  Y.  519).  2.  A  purchaser  who  has  entered  can- 
not defeat  specific  performance  by  reason  of  alleged 
defects  which  he  has  cured  (Smedberg  v.  Moore,  26 
Wend.  238).  8.  And  so  Gray's  deed  put  it  out  of  the 
power  of  the  plaintiff  to  obtain  a  title  which  would 
cure  the  alleged  defects,  and  one  cannot  defend  against 
the  performance  of  a  contract  on  the  ground  of  impos- 
sibility which  he  himself  has  created  {Chitty  on  Con- 
tractSj  636,  and  cases  cited ;  Fleming  v.  Gilbert,  3 
Johns.  528,  534;  Betts  v.  Ferine,  14  Wend.  219; 
Young  V.  Hunter,  6  IT.  Y.  203).  4.  As  Gray  took 
possession  without  waiting  for  an  actual  assignment  of 
the  leases,  the  plaintiffs  had  until  the  trial  of  their 
action  to  make  their  title  complete  (Brown  v.  Haff,  5 
Paige,  235 ;  Reformed  Dutch  Church  v.  Mott,  7  Id. 
77;  Vielle  v.  Troy  &  B.  R.  R.  Co.,  21  Barb.  381 ;  S. 
C,  20  N.  X'  184;  Cleveland  v.  Burrill,  25  Barh.  532). 
VII.  Gray  has  himself  obviated  the  inequitable  ob- 
jection which  he  himself  took.  He  has  quieted  all 
(Questions  of  the  validity  of  the  leases,  and  though  his 
purpose  in  doing  so  was  to  consummate  the  wrong  he 
designed  for  the  plaintiffs,  it  is  just  that  his  act  should 
enure  to  their  benefit. 

Wakeman  &  LaUing^  attorneys,  and  Ahram  Wake- 
ToaUj  of  counsel,  for  respondent. 

By  the  Court. — Freedman,  J. — ^Though  the  de- 
fendant may  not  have  entered  into  actual  possession 
under  the  contract,  it  seems  clear  upon  the  evidence 
that,  for  the  purpose  of  putting  plaintiffs  off  their 
guard,  he  held  on  to  the^  key  delivered  to  him  until  he 
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could  make  some  arrangement  with  the  record-owner 
for  acquiring  the  fee.  Such  arrangement  he  finally 
succeeded  in  making  and  then  he  took  visible  posses- 
sion. But  in  view  of  the  intimations  given  by  the 
court  of  appeals,  on  defendants'  appeal,  to  the  eflEect, 
that  possession  under  a  tax  lease  cannot  become  ad- 
verse to  the  right  of  the  real  owner,  the  conduct  of  the 
defendant  becomes  immaterial,  if  the  contract  was  as 
found  below.  Indeed,  if  this  rule  is  to  govern  the 
case,  it  is  diflScult  to  see  how  the  plaintiffs  can  have 
any  relief  whatever. 

Under  the  changed  issues  of  the  case  the  learned 
judge  below  was  correct  in  holding  that  the  contract 
called  for  a  conveyance  of  a  leasehold  interest  in  the 
land,  and  not  merely  for  a  conveyance  of  the  pai)6r 
title. 

This  being  so  and  the  tax-leases  being  clearly  in- 
valid, if  plaintiffs  could  ground  no  rights  upon  adverse 
possession,  the  defendant  was  legally  justified  in  doing 
as  he  did,  however  wrong  his  conduct  towards  the 
plaintiffs  may  have  been  from  a  moral  point  of  view. 

The  case  is  one  involving  great  hardship  to  the  es- 
tate of  which  the  plaintiffs  are  executors,  but  in  view 
of  the  intimations  given  by  the  court  of  api)eal3  by 
way  of  admonition,  we  cannot  see  how  this  court  caa 
help  them. 

The  judgment  must  be  aflirmed  with  costs. 

Speib,  J.,  concurred. 
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EDWARD  B.  DUNHAM,  Plaintiff  and  Appel- 
lant, V.  THE  MERCANTILE  MUTUAL  IN- 
SURANCE CO.,  Defendant  and  Respondent. 

BXAHINATION  BEFORE  TRIAL. 

In  this  case  the  objections  of  the  plaintiff  (a  non-resident)  to  his  ex- 
amination before  trial  were  sustained  on  the  ground  that  the 
affidavit  upon  which  the  order  was  granted  omitted  to  state 
plaintiff's  residence,  or  that  inquiry  had  been  made  to  ascertain 
it,  or  that  there  was  difficulty  in  learning  it.  It  also  omitted  to 
state  whether  plaintiff  had  appeared  by  attorney,  no  name,  resi- 
dence, or  office-address  of  any  attorney  on  plaintiff's  behalf 
appearing  in  defendant's  affidavit.  Also,  upon  the  ground  that 
there  was  no  proof  of  any  notice  to  plaintiff  of  the  order,  or  that 
any  order,  affidavit,  or  subpoena  in  relation  thereto  was  served 
upon  him.  The  affidavit  and  order  were  served  upon  plaintiff's 
attorney. 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Peeedman,  J  J. 

Decided  January  6,  1879. 

Appeal  by  the  plaintiff  from  an  order  overruling  his 
objections  to  the  proceedings  for  his  examination 
before  trial. 

The  defendant  obtained  an  order  for  the  examina- 
tion of  the  plaintiff  before  trial,  and  on  the  same  day  a 
copy  of  the  order  and  affidavit  on  which  it  was  obtained 
was  served  on  the  attorney  for  the  plaintiff.  Upon 
theretnmof  the  order  the  plaintiff's  attorney  made 
several  objecrions  to  proceeding  with  the  examination, 
which  objections  are  recited  in  the  opinion. 

William  O.  Peckham^  Jr.^  for  appellant, — Cited 
Beach  v.  Mayor,  4  Abh,  N.  O.  236 ;  Levy  v.  Loeb,  and 
Corbett  v.  De  Comean,  ante. 
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Scudder  &  Carter^  attorneys,  and  Oeorge  A.  Blacky 
of  counsel,  for  respondents, — ^Cited  Peake  v.  Proul,  2 
Ahb.  JSr.  C.  418;  Webster  v.  Stockwell,  3  Id.  116; 
Friebey  v.  Branigan,  Id.  122 ;  Wood  v.  Keal,  Id. 
122. 

By  the  Court. — Curtis,  Ch,^  J. — ^The  affidavit 
upon  which  the  defendant  applies  for  the  examination 
of  the  plaintifl,  fails  to  comply  with  the  requirements 
of  sections  872  and  886  of  the  new  Code  of  Civil  Proce- 
dure. 

It  omits  any  statement  of  the  residence  of  the 
plaintiff,  or  that  any  inquiry  has  been  made  to  ascer- 
tain it,  or  that  there  is  any  difficulty  in  learning  it. 
It  omits  to  state,  whether  the  plaintiff  has  appeared  by 
attorney,  nor  does  the  name,  residence,  or  office  ad- 
dress of  any  attorney  on  plaintiff's  behalf  appear  in 
the  defendant's  affidavit.  There  is  no  proof  of  any 
notice  to  the  plaintiff  of  this  order  for  his  examination, 
or  that  any  order,  affidavit  or  subpoena  have  been 
served  upon  him  in  respect  to  it. 

To  sustain  the  order  under  such  circumstances, 
might  subject  non-resident  parties  to  great  hardships. 
It  appears  from  the  defendant's  affidavit,  that  the 
plaintiff  resides  in  another  State,  and  if  so,  he  is  en- 
titled to  the  protection  given  him  as  a  non-resident  of 
this  State  by  section  886. 

The  order  appealed  from  should  be  reversed  with 
|10  costs. 

Sedowiok  and  Febrdman,  JJ.,  ooncuned. 
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JEREMIAH  B.  GRUMAN,  Assigkee,  &o.,  of 
HENRY  PITCH,  et  al.,  Bankbupts,  Plaint- 
iff AND  Appellant,  v.  ISAAC  T.  SMITH, 
Defendant  and  Respondent. 

OOKTBRSIOK. — SaLB  OF  8T0CIE  WITHOUT  NOTICB. 

PlaintifTs  assagaors,  who  were  stock  brokers,  purchased  stock  for 
defendant  on  a  margin,  and  carried  the  same.  Their  request  for 
more  margin  being  disregarded,  three  days  after  making  the 
same,  they  sold  the  stock  without  notice  to  defendant,  which  sale 
he  refused  to  accept,  and  thereafter  sent  defendant  an  account 
showing  ^  balance  thereon  against  him,  for  which  this  action  is 
brought.  • 

JBdd,  that  the  relation  between  said  brokers  and  defendant  being 
that  of  pledgee  and  pledgor,  the  sale  of  the  stock  without  notice 
to  defendant  was  an  act  of  conversion  that  debars  plaintiff  from 
maintaining  this  action. 

AUo  held,  that  a  subsequent  offer  by  said  brokers  of  stock  to  replace 
that  improperly  sold,  was  nugatory  (see  cases  cited  in  opinion). 

^^jfojre  CuBTis,  Ch»  J.,  Sedgwick  and  Fbeedscan,  J  J. 

Decided  Januarff  6y  1879. 

Appeal  by  the  plaintiff  from  a  judgment  dismissing 
the  complaint. 

The  facts  are  stated  in  the  opiniom. 

Mr.  Van  Wyck^  for  plaintiff. 

Oeo.  Putnam  Smiths  for  defendant. 

By  the  Court. — Curtis,  Ch.  J.— The  plaintiflPs  as- 
signors, Fitch  &  Co.,  purchased  one  hundred  shares 
Rock  Island  R.  R.  stock  for  the  defendant,  on  a  margin. 
May  14,  1870,  and  carried  the  stock  for  him.    Fitch  & 
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Co.  called  for  more  margin  September  8,  1873,  and  the 
defendant  paid  them,  September  10,  1873,  $500  addi- 
tional margin.  Fitch  &  Co.  called  for  more  margin 
September  17,  1873,  and  not  receiving  it,  three  days 
after,  sold  the  stock  without  notice  to  the  defendant 
of  the  sale,  and  sent  him  an  account  showing  a  balance 
against  him  of  $1,596.29,  for  which  their  assignee 
brings  this  suit.  The  defendant  refused  to  accept  the 
sale,  and  Pitch  &  Co.  then  offered  to  let  the  defendant 
have  one  hundred  shares  of  the  stock  if  he  would  pay 
them  the  balance  claimed  in  their  account. 

This  was  a  speculative  purchase  of  stock,  and  the 
relation  between  Fitch  &  Co.,  the  brokers,  and  the  de- 
fendant, for  whom  they  acted,  was  that  of  pledgee  and 
pledgor.  The  defendant  was  entitled  to  notice  of  the 
time  and  place  of  sale,  and  the  sale  of  the  stock  with 
an  omission  to  give  such  notice,  was  an  act  of  conver- 
sion on  the  part  of  the  brokers,  that  debars  their 
assignee  from  maintaining  this  action  against  the  de- 
fendant. Nor  was  their  position  altered  by  their  sub- 
sequent offer  of  stock  to  the  defendant  upon  his  pay- 
ing them  the  balance  claimed  of  $1,596.29  (Markham 
V.  Jaudon,  41  iV.  T.  235  ;  Stenton  v.  Jerome,  54  Id. 
480  ;  Baker  v.  Drake,  66  Id.  518  ;  Taussig  v.  Hart,  68 
Id.  425). 

The  judgment  appealed  from  should  be  affirmed 
with  costs. 

Sedowiok  and  Fbeedman,  JJ.,  concurred. 


mmm 
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CHARLES  W.  CLIFFORD,  Plaintiff  akd  Re- 
spondent, V.  ANDREW  J.  DAM,  et  al.,  De- 
fendants AND  Appellants. 

Coal-hole,  when  considsrbd  nuisance. — Pleading. — Damages. 

A  coal-hole  in  the  side-walk,  maintained  without  license  from  the 
proper  city  authorities,  is  a  nuisance,  and  the  party  upon  whose 
premises  it  is,  irrespective  of  his  negligence,  becomes  responsible 
to  any  one  passing  upon  the  sidewalk  who  is,  without  fault  on 
his  part,  injured  by  it. 

Defendant  cannot  prove  the  usual  license  as  a  defense  to  such  an 
action,  unless  the  same  was  pleaded  in  hif>  answer. 

The  court  below  charged,  as  to  damages,  that  the  jury  had  *  ^  a  right 
to  consider  the  nature  of  plaintiff^s  business,  its  extent,  and  the 
time  he  was  prevented  from  attending  to  the  same."  JBield,  correct 

Before  Curtis,  Ch.  J.,  and  Sedgwick,  J. 

Bedded  January  6,  1870. 

Appeal  by  defendants  from  a  judgment  in  plaintiff's 
favor,  entered  upon  a  verdict  for  $600. 

The  action  was  brought  to  recover  damages  for 
injuries  received  by  the  plaintiff  in  falling  through  a 
coal-hole  in  the  side- walk  of  defendant's  premises. 

The  answer  alleged  that  the  injury  was  caused  by 
the  negligence  of  the  plaintiff. 

George  M.  Curtis j  for  appellants. 
T.  Frarik  BrowneU^  for  respondent. 

By  THE  Court. — Curtis,  Ch.  J. — The  defendants 
at  the  trial  offered  to  prove,  that  iat  the  time  of  the 
constructipn  of  the  building  occupied  by  them,  the 
usual  permit  in  writing  was  obtained  from  the  proper 
authorities  in  the  City  of  New  York  and  paid  for,  and 
that  under  such  permit  the  coal-hole  in  question  was 
made.    This  license  was  not  pleaded  in  the  answer,  and 
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the  proposed  evidence  was  for  that  reason  excluded  by 
the  court  under  the  defendant's  exception.  If  the  de- 
fendants had  a  license  from  the  proper  authorities  to 
maintain  this  coal-hole,  they  should  have  pleaded  such 
license  in  their  answer,  and  the  plaintiff  would  have 
been  notified  of  the  defense  upon  which  the  defend- 
ants relied,  and  would  have  had  an  opportunity  of  pre- 
paring to  meet  it  at  the  trial. 

This  was  required  under  the  former  system  of 
pleading,  and  greater  reason  exists  for  its  continuance 
under  the  present  system.  The  defendants  were  not 
in  a  position  at  the  trial  to  claim  that  the  coal-hole  was 
authorized  by  competent  authority  (Selden  v.  Dela- 
ware &  H.  Canal  Co.,  29  iVC  F.,  639 ;  Beatty  v.  Swar- 
thout,  32  Barb.  293 ;  Irvine  v.  Wood,  51  N.  Y.  228). 

If  this  hole  was  unauthorized,  it  may  be  regarded 
and  treated  as  a  nuisance,  and  the  defendants  by  con- 
tinuing it  on  their  premises,  became  xesi)on6ible  to  any 
person  passing  upon  the  sidewalk,  who  might  be 
injured  by  it,  irrespective  of  any  question  of  negligence 
on  their  part  (Congreve  v.  Smith,  18  i^T.  T.  82 ;  Con- 
greve  v.  Morgan,  18  Id.  85 ;  Creed  v.  Hartman,  29  Id. 
.697 ;  Irvine  v.  Wood,  51  Id.  228). 

The  court  excluded  testimony  offered  by  the  plaint- 
iff at  the  trial,  as  to  the  amount  of  plaintiff's  income 
from  his  professional  business  during  1875  and  1876, 
but  in  the  latter  part  of  the  charge,  the  jury  were  in- 
structed as  follows : 

^^Now,  to  arrive  at  the  amount  of  damages,  if  any, 
he  sustained  by  inability  to  attend  to  business,  you 
have  a  right  to  consider  the  nature  of  plaintiff's  busi- 
ness, its  extent,  and  the  time  during  which  plaintiff 
was  prevented,  wholly  or  partially,  from  attending  to 
his  business." 

To  this  the  defendant  excepts. 

This  portion  of  the  charge  is  sustained  by  the  views 
expressed  in  Masterton  v.  YiUage  of  Mount  Yemon 
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(68  iT.  T.  391),  and  in  Walker  v.  ^ie  R.  R.  Co.  (63 
Barb.  260),  and  affords  a  just  and  ;re^8onable  basis  for 
the  jnry  to  arrive  at  the  amount  of  damages  sustained 
by  the  plaintiff  from  inability  to  attend  to  his  business 
in  consequence  of  the  injury. 

The  amount  of  the  damages  found  by  the  jury, 
when  the  injury  and  loss  shown  to  have  been  sustained 
by  the  plaintiff  are  considered,  appears  to  have  been 
very  reasonable. 

The  exceptions  presented  in  the  case  fail  to  furnish 
sufficient  ground  for  granting  a  new  trial,  and  the 
judgment  appealed  from  should  be  affirmed  with  <)08ts. 


Sedgwick,  J.,  concurred. 


ANNA  ZUGNER,  Plaintiff  and  Respondent,  v. 
WILLIAM  J.  BEST,  Eeceiveb,  *o.  German  Sav- 
ings Bank,  &c..  Defendant  and  Appellant. 

Satings  Banks. — Notice  op  titlb. 

In  this  case  plaintiff  intrusted  to  her  husband  a  bond  belonging  to 
her,  to  be  deposited  in  the  German  Savings  Bank  for  safe  keeping, 
which  bond  he  thereupon  took  to  said  bank  with  plaintiff -s  bank 
book,  and  delivered  to  the  cashier,  who  placed  the  bond  in  the 
bank  safe,  and  wrote  the  following  memorandum  and  attached 
it  to  said  bank  book,  and  returned  the  same  to  defendant's  hus- 
band :  *'M];s.  Anna  Zugner,  Horrisania  Steamboat  Co.,  No.  1^ 
Bond  $1,000,  August  20,  1873." 

Mdd,  that  the  said  transaction  was  had  with  the  cashier  as  an 
officer  of  the  bank  in  the  line  of  his  duty,  and  that  the  bank 
recognized,  and  was  charged  with  notix^e*  of  plaintiff's  title  to 
the  bond.  Tliere  was  other  evidence  in  the  case  of  notice  to 
the  bank's  trustees  of  plaintiff's  title.  AUoj  that  a  subsequenjt 
transfer  of  the  bond  to  the  bank  by  plaintiff's  husband  was  y.oid 

Before  Curtir,  Ch.  J.,  aud  Sedgwick,  J. 

JkddeA  fanuary  6,  1871^. 
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Appeal  by  the  defendant  from  a  judgment  entered 
in  plaintiflTs  favor,  npon  the  report  of  a  referee. 

The  action  is  brought  to  recover  the  possession  of  a 
bond  for  $1,000  of  the  Momsania  Steamboat  Company, 
claimed  to  have  been  deposited  with  the  German  Sav- 
ings Bank  August  20, 1873,  for  safe  keeping,  and  found 
there  by  the  defendant  when  he  was  appointed  its  re- 
ceiver. The  defendant  claims  it  was  transferred  to  the 
bank  for  a  good  and  valuable  consideration.  The 
referee  found  for  the  plaintiff,  and  the  defendant  ap- 
peals. 

William  F.  Fiero^  for  appellant. 
Elial  F.  Hall^  for  respondent. 

By  the  Court. — Curtis,  Ch.  J. — ^There  is  a  difi- 
culty  in  sustaining  the  position  taken  by  the  defend- 
ant, that  the  transaction  of  depositing  this  bond  for 
safe-keeping  was  between  the  plaintiff's  husband  and 
Hoeland,  the  cashier  of  the  savings  bank,  personally, 
and  not  as  an  of&cer  of  the  bank  in  the  line  of  his 
duty,  and  that  therefore  the  bank  was  not  chaiged 
with  notice  of  the  plaintiff^  s  title  to  the  bond. 

The  evidence  shows  that  the  bond  was  bought  with 
plaintiff's  money,  and  was  intrusted  to  her  husband  to 
deposit  in  the  bank  for  safe-keeping.  That  he  there- 
upon took  it  to  the  bank  with  the  plaintiff's  bank 
book,  gave  the  bond  to  the  cashier,  who  placed  the 
bond  in  the  bank  safe  and  wrote  the  following  memo- 
randum on  a  card,  and  pasted  it  in  the  plaintiff's  bank 
book  and  returned  it  to  her  husband:  "Mrs.  Anna 
Zugner,  Morrisania  Steamboat  Co.  No.  1.  Bond  $1,000. 
August  20,  1873,  left  with  the  German  Savings  Bank." 

This  is  the  form  of  the  memorandum  as  stated  in 
the  evidence  in  the  case,  though  the  last  six  words  do 
not  appear  in  the  referee's  report  or  in  the  plaintiff's 
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points,  but  their  presence  or  absence  would  not  affect 
the  conclusion  in  my  mind,  that  this  transaction  was 
with  the  bank  as  such,  and  that  the  bank  had  due 
notice  and  recognized  the  title  of  the  plaintiff  to  the 
bond  as  her  property  solely,  and  that  the  referee  found 
correctly  in  that  respect,  and  in  accordance  with  the 
evidence. 

The  defendant  claims  that  the  bank  in  December, 
1875,  became  the  owner  of  the  bond,  by  the  transfer  of 
it  by  the  husband  to  the  bank.  This  view  is  not  free 
fi'om  difficulties.  Even  if  the  husband  did  attempt  to 
transfer  the  plaintiff's  property  to  the  bank,  it  is  ap- 
parent that  the  bank  had  notice  that  it  was  the  wife's 
property,  and  the  proofs  establish  that  she  had  no 
knowledge  or  notice  of  any  such  act  on  her  husband's 
part,  that  it  was  unauthorized  by  her,  and  that  both 
previously  and  for  some  time  after,  she  received  the 
interest  coupons  through  her  husband  from  the  bank 
and  caused  them  to  be  collected,  and  that  such  trans- 
fer was  without  consideration.  But  irrespective  of 
the  above  embarmssments  affecting  the  transfer,  the 
weight  of  evidence  is  to  the  effect  that  the  husband, 
when  he  attempted  temporarily,  as  he  claims,  to  con- 
tribute it  towards  sustaining  the  sinking  fortunes  of 
the  bank,  told  his  associate  trustees  of  the  bank  that 
it  belonged  to  his  wife.  The  case  discloses  how  a 
savings  bank  can  be  made  to  inflict  injury  and  loss  on 
those  it  should  protect.  Wherever  unsuitable  persons 
are  organized  under  the  forms  of  law,  as  custodians  of 
the  savings  of  the  weak,  a  court  of  justice  is  called  on, 
to  narrow,  as  far  as  is  consistent  with  law,  the  area  of 
losses. 

The  judgment  appealed  from  should  be  affirmed 
with  costs,  to  be  paid  out  of  the  funds  in  the  hands  of 
the  defendant  as  receiver. 


S£DQWiCK,  J.,  concurred. 
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JAMES  LAWSON,  et  al.,  Plaintiffs  akd  Rb- 
8PONDENT8,  V.  HERMAN  S.  BACHMAN,  et  al., 
Defendants  and  Appellants. 

AOBBBMENT,    CONBTBUCTION    OF. — LIMITATION    OF    TDOB. — ^RBABOKA- 
BLB  TDCE,    &0. 

The  agreement  of  plaintiffs  to  use  their  best  efforts,  and  at  tiwir 
own  expense,  to  collect  the  claim '  *  in  ^$h4frU9tpraetictMeUtM^^ 
did  not  specifically  provide  for  the  duration  of  time  through 
which  plaintiffs  were  bound  to  make  efforts,  and  it  was  abo 
doubtful  whether  there  was  any  implied  obligation  upon  the 
'  defendants  not  to  empower  another  agent  in  the  same  bannen. 
Assuming,  however,  that  the  contract  created  such  an  obUgadon, 
there  was  no  time  specified  in  the  contract  in  which  plaintifii 
hi^  the  right,  and  should  be  allowed  to  act  as  xde  agents  for 
the  defendants. 

Therefore,  a  reasonable  time,  under  the  contract,  for  each  party 
must  be  allowed;  that  is,  a  period  to  be  fixed  according  to  the 
circumstances,  for  the  plaintiffs  to  collect  the  chiim  and  the 
defendants  to  forbear  the  employment  of  other  agents,  and 
after  the  expiration  of  that  period  the  u^endants  had  the 
right  to  employ  other  agents  and  proceed  in  the  collection  of 
^e  claim. 

Sidd,  that  under  the  facts  in  this  case  that  reasonable  time  had 
expired,  and  defendant's  action  in  the  employment  of  otiitr 
agents  and  in  the  collection  of  the  claim,  was  justifiable  under 
the  contract. 

This  limitation  as  to  time  was  a  part  of  this  contract,  at  matter  tf 
law.  The  power  contained  in  the  contract  was  not  revocable, 
because  of  the  lapse  of  time,  but  it  singly  expired  with  the  9fr 
piration  of  a  reaaonable  time  or  period,  which  the  plaintiffs  hid 
under  the  contract  to  collect  the  claiim. 

Before  Sedgwick  and  Fbeedman,  JJ. 

Deeided  January  6,  1879. 

Apx)eal  from  jadgment  entered  npon  a  verdict  for 
plaintiff  by  direction  of  the  coort. 


/     ' 
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The  action  was  for  coini>ensation  for  services  by 
plaintiffs,  under  the  following  written  agreement : 

"  This  Agreement,  made  this  25th  day  of  April, 
A.  D.  1871,  between  Messrs.  Bachman  Brothers,  of 

and  Lawson  &  Walker,  of  the  city  of 
New  York,  witnesses :  That  whereas,  the  said  Bach- 
man Brothers  have  employed  said  Lawson  &  Walker, 
and  authorized  them  by  power  of  attorney,  of  even  date 
herewith,  to  collect  oar  claim  arising  out  of  the  capture 
of  the  ship  Commonwealth  and  her  cargo,  by  the 
armed  rebel  cruiser  the  Florida^  the  said  Lawson  & 
Walker  agree  to  use  their  best  efforts,  at  their  own  ex- 
I)ense,  to  collect  the  said  claim  in  the  shortest  practi- 
'  cable  time,  and  to  indemnify  and  save  harmless  the 
said  Bachman  Brothers  from  and  against  any  and  all 
loss  or  damage  from  any  of  the  acts  of  the  said  Lawson 
&  Walker  in  the  premises. 

"  And  the  said  Bachman  Brothers,  in  consideration 
of  the  premises,  agree  to  allow  and  pay  to  said  Lawson 
&  Walker  a  compensation  equal  to  twenty-five  (26j^) 
per  cent,  of  whatever  sum  shall  be  collected  on  the 
said  claim.*' 

The  defendants  also  made  their  power  of  attorney 
to  the  plaintiffs,  to  collect  the  claim,  which  was  de- 
scribed as  it  had  been  in  the  agreement. 

Between  the  date  of  the  agreement  and  some  day  in 
1872,  when  the  plaintiffs'  firm  dissolved  and  went  into 
liquidation,  the  defendants  handed  to  the  plaintiff  the 
bill  of  lading  and  the  invoice  of  the  goods  destroyed. 
The  plaintiffis  filed  a  notice  and  abstract  of  the  claim, 
in  the  department  of  State,  at  Washington,  and  pi^- 
pared  a  memoriall  stating  the  circumstances  of  the 
claim,  which  on  December  11,  1872,  they  sent  to  de- 
fendants, but  never  received  it  back.  They  also  wenfi 
to- Washington,  to  ascertain  the  condition  of  the  case 
and  the  prospe<5t  of  a  Settlement    The  plaintifb'  firm 
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went  into  liquidation  in  the  year  1872.  The  testimoay 
did  not  show  what  was  the  legal  character  of  the  claim 
or  against  what  person  or  government  it  was  made. 

Nothing  further  was  done  in  the  matter  by  plaint- 
iflfs,  nor  communication  had  between  them  and  de- 
fendants until  October  19, 1874. 

In  June,  1874,  after  the  award  of  the  arbitration  of 
Gteneva,  congress  passed  the  act  entitled  *' An  act  for 
the  creation  of  a  court  for  the  adjudication  and  dis- 
position of  certain  moneys  received  into  the  treasury, 
under  an  award  made  by  the  tribunal  of  arbitration 
constituted  by  virtue  of  the  first  article  of  the  treaty 
concluded  at  Washington,  &c,"  The  act  created  a 
court,  to  pass  upon  claims  for  losses  by  the  depreda- 
tions of  the  Florida  and  other  steamers,  and  to  direct 
I)ayment  of  valid  claims  out  of  the  award. 

On  October  19,  1874,  the  plaintiffs,  without  a  re- 
quest of  defendants,  prepared  a  i)etition  for  the  court, 
and  inclosed  it  in  a  letter,  which  contained  "Pleaae 
return  to  us,  with  the  petition  when  signed,  the  memo- 
rial, also  signed,  which  we  forwarded  you  for  signature 
on  December  11,  1872,  and  duplicate  copies  procured 
from  the  court,  by  which  the  originals  were  granted, 
of  your  certificate  of  naturalization."  This  letter  was 
signed  Lawson  &  Walker,  in  liquidation. 

After  this  date,  but  in  October,  1874,  one  of  the  de- 
fendants called  upon  one  of  the  plaintiffs,  and,  telling 
him  in  substance  that  the  defendants  had  employed 
another  attorney,  requested  him  to  surrender  the  in- 
voice and  bill  of  lading,  and  to  release  them  from  the 
agreement.  The  i)erson  representing  the  plaintiffs 
surrendered  the  invoice  and  bill,  but  refused  to  release 
the  defendants.  Either  before  this  interview  the  de- 
fendants had  employed  another  i)erson  to  represent 
them  before  the  court  established  by  the  act,  or  shortly 
after  it  they  employed  him.  In  due  course,  the  de- 
fenda;nts  received  the  amount  claimed  by  them. 
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The  defendants,  through  their  new  attorney,  prose- 
cuted their  case  before  the  court,  and  collected  their 
damages  in  the  sum  of  $3,034. 

The  plaintiff  gave  testimony  that  if  they  had  pro- 
ceeded to  collect,  they  would  have  incurred  expenses 
to  about  the  amount  of  $125,  and  the  court  directed  a 
verdict  for  them  for  one-quarter  of  the  amount  col- 
lected, less  this  expense. 

The  defendant  took  exception,  having  asked  for  a 
dismissal  of  the  complaint. 

Chas.  F.  MdcLean^  for  appellants. 

Frederick  B.  Jennings^  for  respondents. 

By  the  Court. — Sedgwick,  J. — The-agreement  of 
the  plaintiffs,  *'  to  use  their  best  efforts,  at  their  own 
expense,  to  collect  the  said  claim  in  the  shortest  prac- 
ticable time,"  did  not  specifically  provide  for  the 
duration  of  time  through  which  they  were  bound  to 
make  the  efforts.  It  is  very  doubtful,  at  least,  whether 
there  was  any  implied  obligation  on  the  part  of  the 
defendants,  not  to  empower  another  agent  in  the  same 
business.  Assuming  that  there  was,  there  was  no  time 
specified  in  which  they  were  to  allow  the  plaintiffs  to 
act  as  sole  agents.  Therefore,  the  one  could  only  claim 
a  reasonable  time,  i,  e.,  a  period  to  be  fixed  according 
to  the  circumstances,  in  which  to  collect  the  claim,  and 
the  other  had  the  right,  after  this  reasonable  time,  to 
proceed  in  his  own  way  by  other  agents  to  collect  the 
claim.  This  limitation  as  to  time  was  a  part  of  the 
contract  as  matter  of  law,  and  the  power  was  not  re- 
vocable because  of  the  lapse  of  time  but  then  expired. 

After  the  defendants  omitted  to  sign  and  return  the 
memorial  sent  to  them  December  11,  1872,  the  plaint- 
iffs did  nothing  in  act  or  word  for  two  years.  This 
want  of  action  was  not  due  to  the  defendants  retaining 
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the  memorial.  There  was  nothing  to  be  done,  and  the 
memorial  would  have  served  no  other  purpose  than 
was  accomplished  by  filing  the  abstract  of  the  claim  in 
the  State  department.  I  am  of  opinion,  that  after  so 
much  time,  the  agreement  was  at  an  end.  It  is  also 
manifest,  from  the  circumstances,  that  not  only  had 
the  time  which  the  law  provided  passed,  but  that  the 
plaintiffs  had  ceased  their  efforts,  and  could  not  have,' 
through  the  two  years,  done  any  service  which  would 
have  had  any  effect  in  prosecuting  the  claim  or  secur- 
ing its  success.  So  far  as  the  testimony  shows,  or  we 
may  judge  from  the  character  of  the  case,  there  was 
nothing  to  be  done.  The  defendants,  therefore,  had 
the  right,  which  they  used,  of  employing  another  at- 
torney, and  the  plaintiffs'  refusal  to  recognize  this 
right  did  not  affect  its  validity. 

If  this  conclusion  were  not  correct,  the  combination 
of  considerations  in  the  case,  viz. :  the  lapse  of  time, 
the  agents  going  into  liquidation,  the  change  in  the 
intrinsic  character  of  the  claim,  from  a  claim  against 
some  government,  resting  upon  general  principles  of 
international  obligation,  to  a  claim  against  a  fund, 
which  was  not  brought  into  existence  bj'  any  effort  of 
the  plaintiffs,  would  convince  me  that  the  agreement 
had  expired  by  its  ovm  limitations  before  the  time,  in 
1874,  when  the  plaintiffs,  without  request  of  defend- 
ants, attempted  to  begin  a  new  prosecution  of  the 
claim  for  damages. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  of  appeal  to  appellant  to  abide  the 
event  of  the  action. 

Fbeedmait,  J.,  concurred. 
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HUBBARD  N.  MITCHELL,  Plaintiff,  v.  THOMAS 
CORNELL,  ET  AL.,  Defendants. 

Contract,  damages  fob  breach  thereof. — Charter  of  steam- 
BOAT,  &c. 

In  the  case  of  the  charter  of  a  steamboat  to  be  used  in  the  excur- 
sion business  on  the  Hudson  River,  and  other  specified  waters, 
at  a  specified  sum  per  week,  a  breach  thereof  was  alleged  and 
established  as  against  the  owners,  the  defendants,  wlfo  took 
possession  of  the  steamboat  and  deprived  the  plaintiffs  of  the 
same. 

JSeidy  as  to  the  question  of  damages,  that  unearned  and  specula- 
tive profits  cannot  be  included  as  a  part  of  the  damages  to  be 
recovered  (Wehle  «.  Haviland*,  69  JT.  T.  451). 

The  rule  of  damages  in  favor  of  the  plaintiff  in  this  case  is, 

1.  The  market  value  of  the  charter,  with  its  limitations  and  con- 
ditions for  its  unexpired  term. 

2.  Or  the  difference  (if  any)  between  the  price  named  in  the  charter 
and  the  price  that  plaintiffs  would  have  to  pay  in  order  to  hire 
another  equally  good  steamboat  for  the  business,  with  a  suita- 
ble compensation  for  the  plaintiffs^  time,  trouble  and  expense 
in  obtaining  such  other  boat. 

9,  Or  the  difference  between  the  price  to  be  paid  by  plaintiffs 
under  the  charter,  and  the  market  value  of  the  use  of  the  boat, 
through  the  unexpired  term  of  the  charter  for  the  excursion 
business,  if  there  was  such  a  value  (Blanchard  v.  Ely,  21  W. 
842;  Clark  v,  Maugha,  1  Ben,  317;  Griffin  v.  Colen,  16  IT.  T. 
491 ;  Rogers  «.  Beard,  86  Barb.  81 ;  Cassidy  v,  Le  Fever,  45  Jf. 
T.  662;  Allen  «.  Fox,  51  Id.  562). 

The  offer  of  plaintiffs  to  prove  what  would  have  been  the  profits 
of  an  excursion  business,  carried  on  with  the  steamboat  in 
question,  on  objection,  was  properly  overruled. 

The  offers  of  plaintiffs  to  prove,  1.  That  there  were  opportunities 
to  charter  the  boat  for  excursions,  &c.  2.  What  was  the  mar- 
ket value  .of  a  boat  of  that  kind  for  excursions,  &c. ;  and  in 
connection  with  this  testimony  to  show  the  daily  expense  of 
running  the  boat,  claiming  that  the  evidence  thus  offeied 
would  show  profits,  &c.,  were  improperly  excluded;  because 
this  eviclence  would  have  properly  established  the  market  value 
of  the  use  of  the  boat  for  the  unexpired  term  of  the  charter. 

Vol.  XII.— 20 
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Before  Curtis,  Ch.  J.,  Sedgwick  and  Prebdman,  JJ. 

Decided  January  %  1879. 

Exceptions  ordered  to  be  heard  at  general  term,  in 
the  first  instance,  complaint  being  dismissed. 

The  complaint  alleged  that  the  parties  entered  iato 
an  agreement  in  writing  whereby  the  defendant  char- 
tered the  steamboat  the  William  Cooky  her  engine, 
&c.,  unto  the  plaintiff  for  ninety- two  days,  from  June 
8,  1876,  to  Septen^t^er  7,  1876,  the  said  boat  to  be  used 
in  the  excursion  business  on  the  Hudson  River  and 
other  specified  waters,  the  plaintiflE  to  pay  $130.43  for 
each  day,  payments  to  be  made  on  Monday  of  each 
week ;  paying  forthwith  $1,000  as  a  guarantee  against 
loss  by  defendants :  and  further  it  was  agreed  that  in 
case  of  failure  to  pay  the  charter  money  on  every  Mon- 
day the  defendant  might  at  their  option  take  posses- 
sion of  said  steamboat  on  the  following  day  after  such 
failure,  and  that  the  plaintiff  should  be  responsible  for 
all  damages  to  said  steamboat,  except  breakage  of 
machinery,  and  all  damages  to  other  vessels  or  the 
property  of  other  parties,  unless  such  damages  should 
result  from  the  management  or  action  of  the  pilot  or 
captain  ;  that  the  plaintiflf  went  into  possession  of  the 
boat  and  performed  the  agreement  on  his  part ;  that  on 
July  15,  1875,  the  defendants  "unlawfully  and 
wrongfully  dispossessed  the  plaintiflf  of  said  steamer 
and  took  possession  of  the  same,  against  the  wishes  and 
protest  of  plaintiflf,  and  converted  the  same  to  their  own 
uses  and  purposes ;  thereby  depriving  the  plaintiflf  of 
all  authority  or  power  whatsoever  over  the  said  boat, 
involving  the  utter  ruin  of  his  business,  and  subjecting 
him  to  great  pecuniary  embarrassment  and  loss.  By 
reason  whereof  the  plaintiflf  has  been  subjected  to 
damages  amounting  at  least  to  $7,000  and  upwards." 
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The  answer  denied  the  unlawful  and  wrongful  dis- 
possession and  conversion,  and  alleged  that  the  defend- 
ants took  possession  of  the  boat  by  virtue  of  the 
agreement,  the  plaintiff  having  omitted  to  make  the 
pajrment  provided. 

On  the  trial  the  plaintiff  proved  the  charter,  and 
taking  possession  of  the  boat ;  he  also  gave  evidence 
tending  to  prove  that  he  made  payments  in  accordance 
with  a  vetbal  arrangement  with  the  defendants,  which 
entitled  him  to  remain  in  possession  of  the  steamboat, 
but  that  the  defendants  believing  that  due  payment 
had  not  been  made,  took  possession  of  the  boat  on 
July  16,  1875,  and  kept  him  out  of  possession  thence- 
forward. 

Certain  questions  were  asked  and  offers  made,  in 
reference  to  the  damages,  which  were  the  basis  of  the 
exceptions  noticed  in  the  opinion  of  the  court.  The 
plaintiff  giving  no  other  proof  of  damage,  the  com- 
plaint was  dismissed  and  the  exceptions  were  ordered 
to  be  heard  at  general  term  in  the  first  instance. 

A.  J.  Vanderpoel  and  A,  If.  Wellerj  for  plaintiff. 

Benedict^  Taft  &  Benedict^  for  defendants. 

By  the  Court. — Sedgwick,  J. — The  complaint  did 
not  charge  and  the  proof  did  not  show,  that  the  de- 
fendants' act  in  taking  possession  of  the  steamboat  was 
malicious.  The  measure  of  damages  therefore  was 
compensation  to  the  plaintiff,  assuming  that  he  had 
a  cause  of  action,  and  unearned  and  speculative  profits 
cannot  be  included  as  a  part  of  the  damages  to  be  re- 
covered (Wehle  t>.  Haviland,  69  N.  Y.  461).  This  is 
a  specific  rule  to  be  followed  here.  This  case  is  not 
one  of  trespass,  the  direct  and  immediate  consequence 
of  which  was  the  breaking  up  of  a  business.  There 
was  no  direct  interference  with  the  plaintiff's  excur- 
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sions.  If  the  boat  had  been  taken  by  the  defendants 
when  he  had  upon  it  a  large  nnmber  of  people,  ready 
to  make  an  excursion,  and  the  excursion  being  on  foot 
was  directly  broken  up,  a  question  not  in  the  present 
case  would  have  been  presented.  The  plaintiff  was 
deprived  of  the  use  of  the  boat  for  excursions.  But 
there  was  no  proof  that  he  could  not,  for  that  reason, 
continue  his  business  of  gaining  profits  from  organiz- 
ing excursions.  The  presumption  is,  in  a  commercial 
port  like  New  York,  and  it  is  a  matter  of  common 
knowledge,  that  other  boats  could  be  hired,  fitted  for 
plaintiffs  purposes. 

I  am  of  opinion  therefore  that  the  plaintiff  could 
have  as  damages  (if  the  defendants'  act  was  wrongful), 
1st,  the  market  value  of  the  charter,  with  its  limita- 
tions and  conditions  for  its  unexpired  time,  if  there 
were  such  a  value ;  2d,  or  the  difference  (if  any)  it 
would  require  to  be  paid  to  hire  another  equally  fit 
boat,  and  a  compensation  to  be  fixed  by  the  jury  for  the 
plaintiffs  time  and  trouble  in  procuring  another  boat; 
3d,  or  the  difference  between  the  price  to  be  paid  by 
plaintiff  under  the  charter-party  and  the  market  value 
of  the  use  of  the  boat  through  the  unexpired  time  of 
the  charter,  for  the  purposes  of  excursions,  if  there 
were  such  a  value  (Blanchard  v.  Ely,  21  TF.  342 ; 
Clark  V.  Marsiglia,  1  Den,  317 ;  Griffin  v.  Colver,  16  N. 
T.  491 ;  Rogers  v.  Beard,  86  Barb.  81 ;  Cassidy  v. 
Le  Fevre,  45  N.  T.  562  ;  Allen  v.  Fox,  51  Id.  562).  The 
plaintiff  was  not  entitled  to  evidence  offered  to  show 
the  probable  future  profits.  They  were  uncertain  and 
contingent,  depending  upon  weather,  the  whim  of  peo- 
ple seeking  pleasure,  and  other  accidental  facta. 

In  Durkee  v.  Mott,  8  Barb.  426,  the  court  held 
that  the  plaintiff  might  recover  what  he  would  have 
made  if  the  defendant  had  kept  the  contract  and  paid 
what,  by  the  contract,  he  had  promised  to  pay.  This 
would  have  called  upon  the  plaintiff  to  prove  certain 
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matters  of  expenses,  viz. :  labor,  which « are  not  uncer- 
tain and  contingent  so  far  as  they  affected  the  measure 
of  damages  in  plaintiff's  favor.  The  damages  had 
regard  to  the  very  subject-matter  of  the  contract  and 
not  to  a  remote  and  only  possible  consequence  of  a 
breach. 

In  Bagley  v.  Smith,  10  IT.  T.  489,  the  damages 
were  held  to  be  compensation  for  a  loss  of  future 
profits,  because  the  loss  was  a  direct  and  immediate 
consequence  of  a  breach  of  the  contract,  which  was 
made  by  both  parties  with  reference  to  future  profits. 

In  Marquart  t).  La  Farge,  5  Duer^  665,  it  was 
assumed,  on  the  facts  of  the  case,  that  the  immediate, 
direct,  and  necessary  consequence  of  the  defendant's 
tort  was  a  breaking  up  of  plaintiff's  business,  and  that 
the  value  of  the  good-will  of  the  business  could  be 
recovered.  The  court  therefore  sustained  the  admission 
of  evidence  as  to  the  character  of  the  business  before 
the  trespass,  intimating  that  testimony  being  in  sub- 
stance a  calculation  of  future  or  probable  profits,  would 
not  have  been  allowed. 

I  am  therefore  of  opinion  that  the  plaintiff's  offer 
of  testimony  to  prove  what  would  have  been  the  profits 
of  an  excursion  business  carried  on  with  the  boat  was 
properly  overruled.  The  testimony  as  to  the  profits 
immediately  before  the  defendants  took  possession  was 
irrelevant  and  immaterial,  because  the  plaintiff  was  not 
entitled  to  a  recovery  for  the  breaking  up  of  a  business, 
for  which  the  defendant  was  not  liable. 

But  I  am  constrained,  from  the  case  as  settled,  to 
think,  that  certain  evidence  offered  by  plaintiff,  as  to 
the  value  of  the  use  of  the  boat  for  the  unexpired  time 
of  the  charter-party  was  excluded,  which  should  have 
been  allowed. 

While  the  plaintiff  was  on  the  stand  he  was  asked 
on  his  own  behalf.  Were  there  opportunities  after 
July  16,  down  to  September  7,  to  charter  the  boat,  the 
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William  Cook^  for  excarsions  beyond  those  mentioned 
in  a  certain  list  that  had  been  given  in  evidence,  of 
excarsions  for  which  the  boat  had  been  taken  by  third 
parties  ?  Upon  defendant' s  objections  the  question  was 
excluded.  The  plaintiff's  connsel  then,  in  the  words 
of  the  case,  proposes  to  prove  the  market  value  of  a 
boat  of  that  kind,  for  excursions  similar  to  those 
mentioned  in  the  list,  and  in  addition  to  that,  offers  to 
show  the  daily  expenses  of  running  the  boat,  and  claims 
that  the  boat  could  be  chartered  for  more  than  it  would 
cost  to  run  the  boat  and  the  rent  of  the  boat.  An  ob- 
jection to  the  witness  not  being  competent  to  express 
an  "opinion  on  the  subject"  had  been  waived.  The 
testimony  would  have  gone  to  show  what  was  the 
market  value  of  the  use  of  the  boat  for  the  unexpired 
time  of  the  charter.  He  should  have  been  allowed  to 
prove  this,  as  the  breach  had  directly  deprived  him  of 
the  use.  There  was  nothing  uncertain  or  speculative 
in  that,  or  in  the  running  expense  which  it  was  pro- 
posed to  deduct. 

I  regret  to  come  to  this  conclusion,  for  having  tried 
the  case  once,  and  in  considering  what  has  been  the 
nature  of  the  real  dispute  between  the  parties,  I  am 
inclined  to  think  that  the  plaintiff  does  not  actually 
rest  his  claim  to  damages  upon  the  kind  of  proof  now 
in  question,  but  the  point  was  fairly  made  upon  the 
trial,  and  here  the  plaintiff  is  entitled  to  a  new  trial,  if 
the  exception  is  good,  as  I  think  it  is. 

Later  in  the  trial,  the  plaintiff  was  asked  in  his  own 
behalf  what  it  would  have  cost  to  hire  a  boat  after  the 
defendants  took  possession  for  the  unexpired  time,  or 
a  charter  like  the  one  in  suit.  The  subject-matter  of 
the  inquiry  was  proper,  but  the  question  was  properly 
excluded,  as  the  defendants  then  took  an  objection  that 
the  witness  had  not  sufficient  knowledge  or  experience 
to  answer  the  question,  and  in  fact  it  appeared  that  he 
had  not. 
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The  exception  as  to  the  valae  of  the  use  of  the  boat 
from  July  16  to  September  7  being  sustained,  there 
should  be  a  new  trial,  with  costs  to  abide  the  event. 

Freedman,  J.,  concurred. 


DAVID  THOMSON,  et  al,  Plaintiffs  and  Re- 
spondents, V.  THE  LIVERPOOL  AND  GREAT 
WESTERN  STEAM  CO.  (Limited),  Defendant 
AND  Appellant. 

Bell  of  lading. — ^Neolioencb  of  cabbiebb. — Motion  for  dibbc- 

TION  OF  verdict,    EFEBCT  OF. 

Plaintiff  shipped  certain  goods  upon  one  of  defendant's  steam- 
ships, under  a  bill  of  lading  containing  the  following  clause : — 
**  Goods  to  be  taken  by  consignee  immediately,  &c.,  otherwise 
they  will  be  landed  by  the  master  and  deposited  at  the  expense  of 
the  consignee  and  at  his  risk,  <&;.,  in  the  warehouse  provided  for 
that  purpose,  or  sent  to  the  pMie  store,  as  the  collector  of  the 
port  shall  direct,  &c,  &c." 

Upon  the  arrival  of  the  vessel,  defendant  notified  the  consignee 
that  said  goods  were  upon  its  (defendant's)  dock,  and  that 
they  must  be  removed  during  the  day;  that  the  company  would 
no  longer  be  responsible  for  them.  They  were  not  removed, 
and  remained  there  during  the  next  day,  at  which  time  a  por- 
tion of  the  same  were  stolen,  without  negligence  on  the  part  of 
defendant. 

Edd,  that  the  defendant  was  liable,  under  the  above  clause  of 
the  bill  of  lading,  for  damages  for  non-delivery. 

When  counsel  for  each  party  moves  upon  the  trial  for  a  direction 
to  the  jury  in  his  favor,  all  questions  of  fact  are  thereby  sub- 
mitted to  the  judge;  and  his  finding  of  any  fact  necessary  to 
the  direction  he  makes,  is  conclusive. 

Before  Sedgwiok  and  Fbeedman,  JJ. 

l>ecided  January  6,  1879. 

Appeal  by  defendants  from  judgment  entered  on 
verdict  and  from  order  denying  motion  for  a  new  trial 
made  npon  the  minutes. 
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The  action  was  for  damages  for  non-delivery  npon 
demand  of  twenty  ingots  of  tin,  of  value  of  $239,  ccm- 
igned  to  plaintiffs  and  shipped  upon  the  steamship  of 
defendant  under  a  bill  of  lading  which  contained  the 
following  clause,  viz :  "  The  goods  to  be  taken  from 
alongside  by  the  consignee  immediately  the  vessel  is 
ready  to  discharge,  otherwise  they  will  be  landed  by 
the  master,  and  deposited  at  the  expense  of  the  con- 
signee and  at  his  risk  of  &c.,  in  the  warehouse  pro- 
vided for  that  purpose,  or  sent  to  the  public  store,  as 
the  collector  of  the  port  shall  direct,  and  when  de- 
posited in  the  warehouse  to  be  subject  to  storage ;  the 
collector  of  the  port  being  hereby  authorized  to  grant 
a  general  order  for  discharge  immediately  after  entry 
Qf  the  ship." 

The  answer  in  substance  was  that  on  the  arrival  of 
the  vessel  the  tin  was  placed  upon  defendant's  dock  in 
good  order  and  that  sard  dock  is  reasonably  well  pro- 
tected and  guarded  against  damage  by  weather  or  loss 
by  theft :  that  thereupon  and  about  noon  of  Saturday, 
March  4,  1876,  the  defendants  notified  plaintiffs  they 
must  remove  said  tin  on  that  day,  that  defendants 
did  not  wish  the  tin  to  remain  on  its  dock  over  the 
following  Sunday,  and  defendant  refused  to  be  re- 
sponsible for  the  custody  of  the  tin  after  that  day ; 
that  defendants  expecting  and  believing  that  plaintiffs 
would  >  remove  the  tin  on  Saturday  took  no  steps 
toward  depositing  the  same  in  any  warehouse;  that 
plaintiff  did  not  remove  the  tin  on  the  Saturday,  and 
that  during  the  night  of  Sunday  the  tin  was  stolen 
from  the  dock  by  river  thieves,  without  any  fault  or 
negligence  on  the  part  of  defendants. 

'  The  testimony  may  be  stated  for  the  purpose  of  tins 
api)eal,  as  showing  that  the  plaintiff  had  notice  of 
arrival  of  the  tin  about  noon  of  Saturday,  and  that 
thereafter  the  goods  remained  ready  for  delivery  down 
to  the  close  of  business  hours  on  Saturday  ;  and  that 
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this  was  a  reasonable  time  to  give  the  plaintiffs  to  re- 
move the  tin ;  that  the  tin  remained  on  the  wharf  over 
Sanday;  that  the  wharf  had  special  protection  against 
thieves,  and  two  watchmen  were  employed,  but  that 
on  Sunday  night  it  was  stolen. 

The  judge* directed  a  verdict  for  the  plaintiff,  and  a 
motion  upon  the  minutes  for  a  new  trial  was  denied. 

A.  C.  Merretty  for  appellants. 

Jarnes  T/iomson^  for  respondent. 

By  the  Court. — Sedgwick,  J. — The  course  taken 
upon  the  trial  by  the  learned  counsel  for  the  respective 
parties,  made  a  very  narrow  question  for  the  judge  at 
the  trial  and  for  this  court  on  appeal.  Each  counsel 
moved  for  a  direction  to  the  jury  in  his  favor.  All 
questions  of  fact  were  thereby  submitted  to  the  judge 
and  his  finding  as  to  any  fact  necessary  to  the  direction 
he  did  make  is  conclusive. 

The  defendant's  counsel  moved  on  specific  grounds, 
thereby  turning  the  attention  of  the  judge  away  from 
all  other  grounds.  The  first  two  grounds  were  that 
plaintiff  had  notice  of  arrival  and  had  reasonable  time 
to  remove.  The  learned  court,  on  the  facts,  acceded  to 
these  propositions.  The  sole  remaining  ground  was 
that  thereafter  the  goods  were  stolen  without  any 
negligence  by  defendants.  To  this  the  court  did  not 
agree.  The  court  made  some  remarks  in  giving  a  di- 
rection for  the  plaintiff.  They  were  concise  and  sug- 
gestive— ^as  the  custom  is  upon  a  trial — and  were  not 
meant  to  be  exhaustive.  If  they  had  not  been  made 
the  inference  would  have  been  that  the  court  may  have 
found  as  a  fact,  that  the  loss  by  theft  occurred  from 
the  negligence  of  defendants,  and  this  would  be  con- 
clusive. It  appears  from  the  opinion  of  the  court, 
however,  it  deemed  that  after  responsibility  as  carrier 
ended,  that  is,  when  reasonable  time  had  passed  after 
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notice  to  remove,  there  was  a  specific  contract  daty  on 
the  part  of  defendants  to  store  in  a  warehouse ;  that 
the  bill  of  lading  substituted  the  particular  daty  of 
seeing  that  the  goods  had  the  special  protection  of  a 
warehouse,  in  the  place  of  the  general  obligation  of  a 
bailee  or  warehouseman,  or  of  providing  a  safe  place  of 
deposit.  In  the  latter  case,  it  would  be  a  question  of 
fact  as  to  whether  the  carrier  had  fulfilled  the  general 
obligation,  by  allowing  the  tin  to  remain  on  the  dock, 
under  the  circumstances,  and  one  of  the  facts  to  be  con- 
sidered would  have  been  whether  the  goods  could  have 
been  sent  to  a  warehouse  before  Sunday,  if  giving  rea- 
sonable time  to  remove  required  that  they  should 
remain  ready  for  delivery  through  the  business  hours 
of  Saturday. 

On  the  terms  of  the  bill  of  lading,  this  view  shonld 
be  sustained.  It  said,  in  substance,  that  unless  the 
goods  are  taken  from  alongside  immediately  after  the 
vessel  is  ready  to  discharge,  "they  will"  be  "de- 
posited in  the  warehouse  provided  for  that  purpose." 
The  agreement  to  deposit  in  a  warehouse  has  the 
quality  of  a  contract,  and  the  promise  must  be  fulfilled. 
This  construction  is  reasonable  in  view  of  what  would 
have  been  the  duty  of  the  defendants,  if  the  special 
clause  had  not  been  made.  That  duty  would  have 
been,  to  provide  a  proper  place  of  deposit  for  the  goods, 
he  not  being  at  liberty  to  leave  them  on  a  wharf  (Red- 
mund  V.  S.  N.  Y.  &  P.  Steam  Co.,  46  N.  T.  683).  It 
intended  only  to  state  a  general  rule,  but  not  to  in- 
timate that  if  no  contract  had  been  made,  that  it 
would  under  any  circumstances  or  the  facts  of  this 
particular  case  be  a  breach  of  duty,  to  leave  goods 
properly  guarded  on  a  wharf,  with  special  protection. 

The  bill  of  lading  in  express  and  unconditional 
terms  shuts  in  the  parties  to  a  special  mode  of  perform- 
ance of  the  duty ;  viz.,  the  carrier  is  to  place  the  goods 
in  a  warehouse. 
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The  judge  found,  therefore,  and  correctly,  that  the 
goods  being  on  the  wharf  was  a  breach  of  defendant's 
contract,  and  theu*  then  having  been  stolen  is  not  an  ex- 
cuse for  the  non- performance  of  the  obligation  to  deliver. 

The  other  exceptions  have  been  examined,  but  on 
the  law  as  above  stated  they  were  either  not  material 
or  were  not  well  taken. 

The  judgment  and  order  appealed  from  are  affirmed 
with  costs. 

Fbeedman,  J.,  concurred. 


EDWARD  MARCUS,  Plaintiff  and  Respondent, 
V.  JOHN  THORNTON,  et  al..  Defendants 
AND  Appellants. 

Sale  and  warranty  of  qxtalitt. — By  samflb. — ^When  effbcted 
by  a  broker. 

It  is  a  general  nile,  that  when  a  contract  of  sale  has  been  effected 
and  concluded  by  parties  through  the  agency  of  a  broker, 
that  the  broker^s  memorandum  of  sale,  and  the  bought  and 
sold  notes,  constitute  the  evidence  of  the  contract,  and  no 
p«rol  evidence  is  admissible  to  vary  the  same.  But  when  (as 
in  this  case)  it  is  a  contested  question  of  fact  whether  or  not 
the  sale  was  effected  and  concluded  through  the  agency  of  a 
broker,  that  question  should  be  submitted  to  the  jury. 

It  is  only  in  cases  of  executory  contractfi,  and  without  warranty, 
that  a  purchaser  accepting  goods  and  retaining  them,  without 
notice  to  the  seller  or  offering  to  return  them  within  a  reasona- 
ble time,  is  held  to  waive  all  defects  as  to  their  quality,  &c. 
(see  cases  cited  in  opinion  of  court). 

In  case  of  a  warranty,  the  purchaser  is  not  bound  to  accept  what 
he  did  not  buy ;  and  if  he  does  accept,  he  has  a  right  to  recoup 
the  damages  arising  from  a  breach  of  the  warranty  (Day  v. 
Pool,  52  N.  T.  416 ;  Downce  «.  Dowe,  57  Id.  16). 
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Before  Curtis,  Ch.  J.,  and  Sedowigk   and  Freed- 

MAN,  JJ. 
Decided  January ,  6,  1879. 

The  action  was  brought  to  recover  the  value  of  one 
hnndred  and  two  cases  of  Japan  ear-shells,  sold  and 
delivered  to  the  defendants  at  the  agreed  price  of  six- 
teen cents  per  pound. 

The  answer  admits  the  purchase,  but  avers  that  the 
defendants  were  induced  to  make  it  by  reason  of  the 
fraudulent  representation  of  the  plaintiff's  agent,  and 
upon  the  express  warranty  that  the  bulk  not  examined 
was  like  some  cases  which  were  oi)ened  and  inspected ; 
that  the  shells  contained  in  the  cases  thus  opened  and 
inspected  were  sound,  but  that  the  bulk  was  subse- 
quently found  to  be  worm-eaten  and  of  greatly  inferior 
value. 

Upon  the  trial  testimony  offered  by  the  defendants 
to  show  the  unsoundness  of  the  bulk  and  its  inierior 
value  was  excluded,  and  a  verdict  directed  for  the 
plaintiff,  to  which  rulings  the  defendants  duly  ex- 
cepted. 

•  The  defendants  requested  the  court  to  submit  the 
case  to  the  jury.  The  court  denied  the  request,  and 
(defendants  again  excepted. 

Judgment  having  been  entered,  the  defendants  ap- 
pealed. 

Cook  &  Schucky  attorneys,  and  Peter  Cook^  of  coun- 
sel, for  appellants. 

Lavzerbach  &  Spingam^  attorneys,  and  8.  Spin- 
gam,  of  counsel,  for  respondent. 

By  the  Court.— Preedman,  J.— It  is  true,  as  a 
general  rule,  that  when  a  contract  of  sale  is  effected 
by  a  broker,  the  memorandum  of  sale  and  the  bought 
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and  sold  notes  are  the  evidence  of  the  contract,  and 
that  when  there  is  no  variance  between  said  notes,  no 
parol  evidence  is  admissible  to  vary  the  contract. 

But  the  first  question  in  this  case  is,  whether  the 
contract  of  sale  was  effected  by  the  broker,  or  made  in- 
dependently of  him  by  and  between  the  i)arties  them- 
selves. 

Upon  the  trial  the  testimony  introduced  by  the  de- 
fense showed : 

That  the  plaintiff  is  a  resident  of  London,  but 
carries  on  business  in  the  city  of  New  York,  as  a  mer- 
chant., through  Charles  Loewenthal,  his  agent.  The 
defendants  also  are  merchants,  having  a  store  in  the 
city  of  New  York,  and  another  in  the  city  of  Philadel- 
phia. In  response  to  a  letter  written  by  Loewenthal, 
dated  November  7,  1877,  advising  the  arrival  of  the 
shells  and  requesting  an  early  call,  John  Thornton,  Jr., 
one  of  the  defendants,  called  at  plaintiff's  office  in  the 
city  of  New  York  at  about  half,  past  ten  o'clock  in  the 
morning  of  November  8.  Loewenthal  then  and  there 
said  to  him  that  Mr.  Ostheimer  of  Philadelphia,  a  com- 
petitor in  business  with  defendants,  had  called  that 
morning  and  would  be  back  at  twelve  o'clock  to  take 
the  shells,  if  the  defendants  did  not  desire  them ;  but 
that  he  had  been  put  off  until  that  time,  because  Loewen- 
Ihal  desired  to  give  defendants  the  preference.  Thorn- 
ton being  desirous  of  purchasing,  Loewenthal  sug- 
gested that  he  should  at  once  go  down  to  the  wharf  to 
look  at  the  shells.  Thornton  assented  to  this  proposi- 
tion, and  Abecasis,  a  broker,  was  sent  for  by  Loewen- 
thal to  accomjyany  Thornton,  which  he  did.  The  shells 
were  found  on  the  dock  piled  up  in  cases,  and  Abecasis 
hired  a  cooper  to  open  some  of  them.  Only  six  cases^ 
selected  by  Abecasis  and  thus  opened,  were  examined, 
and  then  Thornton  inquired  whether  the  balance  would 
run  the  same.  Abecaisis  assured  him  that  they  would, 
whereupon  Thornton  returned  to  the  office  to  complete 
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the  trade  with  Loewenthal  before  Ostheimer  should 
come  back.  While  there  some  farther  discussion  en- 
sued between  Loewenthal  and  Thornton,  and  the 
broker,  who  had  also  returned,  and  Thornton  again 
asked  whether  all  the  shells  ran  like  those  that  had  been 
shown  on  the  dock.  The  case  does  not  show  precisely 
to  whom  this  question  was  addressed  or  what  the 
answer  was,  but  the  defendants,  on  the  direction  of  a 
verdict  against  them,  are  entitled  to  the  inference  that 
the  question  was  addressed  to  Loewenthal,  and  that 
Thornton  received  from  him  an  answer  which  was  ac- 
cepted as  satisfactory.  The  bargain  was  then  finally 
concluded  that  the  defendants  should  take  the  one  hun- 
dred and  two  cases  of  shells  at  the  price  of  sixteen  cents 
per  pound,  and  that  the  goods  should  be  sent  partly  to 
Philadelphia  and  partly  to  defendant's  store  in  New 
York.  Now,  Thornton  swears  that  he  concluded  the  ba^ 
gain  with  Loewenthal,  and  not  with  the  broker ;  that 
there  was  no  necessity  for  a  broker ;  and  that  the  bro- 
ker's note  was  not  received  until  two  days  thereafter. 
Loewenthal  himself,  when  called  as  a  witness  for  the 
defense,  testified  that  he  sold  the  shells.  It  also  suffi- 
ciently appears,  or  at  least  the  case  is  susceptible  of  the 
inference,  that  the  defendants  received  the  broker's  note 
and  discovered  the  fact  that  the  shells  did  not  corre- 
spond in  quality  with  those  which  had  been  exhibited 
on  the  dock,  at  about  the  same  time,  and  that  there- 
upon they  immediately  repudiated  their  purchase  on 
the  ground  of  such  want  of  correspondence,  and  offered 
to  return  the  goods,  which  offer  was  declined  by  the 
plaintiff. 

Though,  therefore,  the  broker  had  testified  that  the 
sale  had  been  made  by  him,  yet  in  view  of  the  facts  as 
stated,  the  defendants  had  a  right  to  have  the  follow- 
ing questions  submitted  to  the  jury : 

1.  Whether  the  contract  was  made  with  Loewen- 
thal or  the  broker ; 
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2.  Whether,  as  made,  it  contained  a  warranty ;  and, 

3.  Whether  they  were  induced  by  any  false  repre- 
sentation or  warranty  to  refrain  from  examining  more 
than  the  six  cases,  and  to  conclude  the  bargain  which 
they  did  make,  without  such  further  examination. 

It  is  only  in  cases  of  executory  contracts  and  with- 
out  warranty,  where,  after  a  reasonable  time  and  op- 
portunity for  the  examination  of  the  goods  has  been 
given,  the  purchaser  fails  to  return  them  or  to  notify 
the  seller  to  take  them  back,  that  the  purchaser,  by 
accepting  and  retaining  them,  is  held  to  have  waived 
all  defects  in  their  quality  (Reed  v.  Randall,  29 
If.  Y.  358 ;  Gaylord  Manufacturing  Co.  v.  Allen,  53 
Id.  615 ;  Weaver  v.  Wisner,  51  Barb.  638 ;  Leaven- 
worth V.  Parker,  62  Id.  132;  Sprague  v.  Blake,  20 
Wend.  64). 

But  in  case  of  a  warranty,  not  only  is  the  purchaser 
not  bound  to  accept  what  he  did  not  buy,  but  if  he  does 
accept,  his  right  to  recoup  the  damages  arising  from  a 
breach  of  the  wanunty  survives  the  acceptance  (Day 
V.  Pool,  52  -Z\r.  T.  416 ;  Bounce  v.  Dowe,  57  Id.  16). 

From  the  foregoing  premises  it  follows  that  the 
ruling  under  which  the  defendants  were  held  bound 
absolutely  by  the  broker's  note,  constituted  error. 
The  evidence  as  to  bad  quality  and  inferior  value,  which 
was  excluded  by  the  court,  should  have  been  admitted, 
and  the  case  should  have  been  submitted  to  the  jury 
in  its  different  aspects  under  proper  instructions. 

The  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellants  to  abide  the  event. 

Sedgwick,  J.,  concurred. 
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ANDREW  J.  PARKER,  Plaintiff,  v.  WILLIAM 
C.  CONNER,  Sheriff,  &o.,  Defendant. 

Personal  property,  unlawpul  taking  and  detention  of.— Ex- 
ecution.— Shbriff^b  sale. — ^Facts  in  MrnoATiON  op  damages. 

Liability  incurred  by  a  sheriff  in  the  taking  and  detention  of 
property  cannot  be  discharged  by  any  act  of  his  ovns,  without 
the  assent  of  the  owner  of  the  property.  A  return  of  the  prop- 
erty, without  such  assent,  will  not  release  the  sheriff,  nor 
will  a  subsequent-  levy  and  sale  under  process  in  favor  of  the 
sheriff  afford  him  any  protection  as  against  the  first  unlaw- 
ful taking  (See  numerous  cases  cited  ip  the  opinion  of  the 
court). 

But,  as  an  exception  to  the  above  general  rule,  it  is  equally  well- 
settled,  that  if  the  property  be  taken  again  from  the  tres- 
passer, without  his  agency  or  connivance,  and  by  the  act  of  a 
third  person  and  the  operation  of  law,  and  applied  to  the 
owner^s  use,  although  without  the  tatter's  consent,  the  jury,  ia 
estimating  the  damages  of  the  owner,  may  take  into  considera- 
tion, as  mitigation  of  the  same,  such  a  taking  of  the  property 
and  its  application  to  the  owner^s  use  and  benefit  Such 
application  is  held  to  be  equivalent,  to  a  return  of  the  prop- 
erty, and  its  acceptance  by  the  owner  (See  cases  cited  by  the 
court). 

It  is  not  the  fact  of  the  subsequent  seizure  that  gives  this  defense, 
but  that  it  has  been  seized  under  such  circumstances  that  the 
owner  has  had  or  could  have  the  benefit  of  it  (Bull  v.  Liney,  ^ 
K  T,  C). 

It  matters  not  whether  such  mitigating  circumstancea  occoired 
before  or  after  the  commencement  of  plaintiff's  action  (Dailey 
tr.  Crowley,  5  Lans,  301). 

In  this  case  the  sheriff  took  the  plaintiff's  property  from  his  pos- 
session, at  One  huudred  and  twenty-first  street.  New  York, 
June  30,  1874,  removed  the  same  to  Duane  street,  and  on  July 
22,  1874,  sold  the  same  to  one  McLoughlin  for  $225,  assuming 
to  take  and  sell  the  property  under  an  execution  in  his  hands, 
against  one  John  Halloran,  from  whom  the  plaintiff  had  p^^ 
viously  acquired  title  to  the  property.  On  August  13, 1874, 
the  sheriff  received  an  execution  against  the  plaintiff  in  hva 
of  one  Percy,  and  thereupon  he  levied  upon  the  same  property 


PARKER  «.  CONNER.  417 

Statement  of  tlie  Case. 

— — -  --_-   -_  ■  — ^ 

under  and  by  virtue  of  this  last  execution,  and  sold  the  same 
again  to  the  said  McLoughlin,  the  former  purchaser,  for  the 
sum  of  $5. 

HM^  1st.  That  this  was  not  a  fair  sale,  as  against  the  rights  of 
plaintiff  that  had  then  accrued,  because  the  value  of  the  prop- 
erty had  been  seriously  affected  by  its  removal  and  former  sale 
to  McLoughlin. 

2d.  That  even  upon  the  assumption  that  this  second  levy  and 
sale  was  a  taking  of  the  property  by  a  third  person  within  the 
meaning  of  the  exception  stated,  that  the  defendant  did  not 
prove  an  amount  exceeding  $5  in  mitigation,  under  the  rulings 
in  the  case  of  Ward  v.  Benner  (31  How,  411),  wherein  it  was 
held  that  the  measure  of  damages  was  the  actual  value  of  the 
property,  at  the  time  of  the  illegal  taking,  less  the  amount 
which  it  produced  at  the  sale. 

Before  Curtis,  Ch.  J.,  and  Sedgwick  and  Freedman, 

JJ. 

Decided  Janua/ry  6,  1879. 

The  action  was  brought  against  the  defendant  as 
sheriff  for  nnlawfally  taking  and  carrying  away  the 
contents  of  a  certain  printing  establishment  owned  by 
the  plaintiff,  and  of  the  value  of  $9,500. 

The  defendant  justified — 

1.  Under  three  several  executions  against  the 
property  •  of  one  John  Halloran,  under  which  the 
property  was  originally  seized  ;  and 

2.  Under  an  execution  against  the  plaintiff  himself, 
under  which  his  right,  title  and  interest  in  and  to  said 
property  were  sold. 

Upon  the  trial  it  appeared :  That  on  June  30,  1874, 
the  whole  property  was  taken  from  the  plaintiff's 
possession  by  the  defendant  under  an  execution  for 
$1,031.03  against  John  Halloran. 

On  July  1,  1874,  a  judgment  was  entered  in  the  ma- 
rine court  against  John  Halloran,  defendant,  in  favor 
of  John  W.  Brown,  plaintiff,  for  $1,125.28,  and  execu- 
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tion  issued  thereon  on  the  same  day  to  the  defendant 
as  sheriflf. 

On  July  8,  1874,  another  judgment  was  entered  in 
the  marine  court  against  John  Halloran,  defendant,  in 
favor  of  Edward  Sheey,  plaintiff,  for  $536.95,  and  exe- 
cution issued  thereon  on  the  same  day  to  the  defend- 
ant as  sheriff. 

On  July  22,  1874,  the  defendant  sold  the  property 
under  the  first  execution  as  the  property  of  said  Hal- 
loran ;  and  such  sale,  according  to  defendant's  return, 
did  not  realize  more  than  enough  to  pay  the  expenses 
of  the  sale  and  the  sheriff's  fees. 

On  July  30,  1874,  the  plaintiff  commenced  this  ac- 
tion. 

On  August  1,  1874,  an  execution  for  $2,000  against 
the  plaintiff  in  this  action,  at  the  suit  of  one  John 
Percy,  was  received  by  the  defendant,  under  which  he 
claimed  to  have  again  levied  upon  said  property,  and 
that  he  sold  the  right,  title  and  interest  of  the  plaintiff 
therein  for  the  sum  of  $5,  and  applied  the  same  to 
the  payment  of  his  fees. 

The  execution  last  referred  to  was  against  plaintiff's 
objection  and  exception,  received  in  evidence  as  matter 
in*mitigation  of  plaintiff's  damages. 

Upon  the  close  of  the  whole  case  the  court  directed 
a  verdict  in  favor  of  the  plaintiff  for  $55,  being  the 
interest  upon  the  value  of  the  property,  as  proved, 
during  the  period  of  its  detention  in  the  hands  of  the 
sheriff  after  its  original  taking  up  to  the  time  of  the 
levy  under  the  Percy  execution,  to  which  direction  the 
plaintiff  duly  excepted. 

Plaintiff  requested  the  court  to  direct  the  jury  to 
find  a  verdict  for  the  plaintiff  for  the  value  of  the 
property,  or  to  submit  the  question  of  damages  to  the 
jury,  which  requests  were  refused,  and  the  plaintiff 
duly  excepted. 

The  jury  then  rendered  a  verdict  for  the  plaintiff 
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for  $65,  as  directed  by  the  court,  and  the  court  directed 
the  exceptions  taken  by  the  plaintiff  to  be  heard  in  the 
first  instance  at  the  general  term,  and  the  judgment  to 
be  in  the  meantime  suspended. 

George  Wilcox^  attorney  for  plaintiff.  ' 

Yand'erpoel^  Green  &  Ouming^  attorneys ;  Almon 
ChodwiUy  of  counsel,  for  defendant. 

By  the  Cotjrt. — ^Freedman,  J. — The  CQurt  below 
held  that  the  defendant  wrongfully,  and  without  au- 
thority of  law,  seized  upon  and  removed  plain  tiflfs 
goods,  and  that  consequently  the  plaintiff  was  entitled 
to  recover  for  the  wrongful  taking  and  detention  ;  but 
that  the  amount  of  such  recovery  must  be  nominal, 
because  the  appropriation  of  the  property  to  the  use, 
benefit  and  advantage  of  the  plaintiff  under  the  Percy 
execution  was  an  appropriation  under  valid  legal  pro- 
cess against  him,  and  hence  in  judgment  of  law  was 
equivalent  to  its  return  and  acceptance  by  him. 

The  case  having  been  disposed  of  solely  upon  this 
theory,  and  plaintiff's  exceptions  having  been  ordered 
to  be  heard  iti  the  first  instance  at  the  general  term, 
the  only  question  presented  for  the  consideration  of 
this  court  is :  What  effect,  if  any,  does  the  Percy  ex- 
ecution, and  the  proceedings  thereunder,  have  upon 
the  defendant's  liability  in  this  action  % 

The  action,  as  brought,  if  for  the  unlawful  taking* 
and  the  detention  of  plaintiff's  property,  and  for  that 
the  liability  of  the  defendant  as  a  trespasser,  and  the 
rights  of  the  plaintiff  against  him,  were  complete  on 
June  30,  1874.  Defendant's  liability  then  was  co- 
extensive with  the  value  of  the  property  taken.  Prom 
that  liability  he  could  not  discharge  himself  by  any 
act  of  his  own  without  the  assent  of  the  plaintiff. 
Eren  a  return  of  the  property  without  an  acceptance 
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by  the  plaintiff,  would  not  have  had  the  effect  of  re- 
leasing him.  So  if  he  had  procured  the  property  to  be 
afterwards  seized  and  sold  under  process  in  his  own 
favor,  such  proceeding  would  have  afforded  him  no 
protection  in  any  form.  This  is  the  settled  law  of  this 
State,  however  different  the  rule  may  be  elsewhere 
(Wehle  V.  Butler,  61  JV.  T.  245  ;  affi'g  S.  C,  35  N.  T. 
SupW  Ct  1 ;  Hanmer  «.  Wilsey,  17  Wend.  91 ;  Otis 
I).  Jones,  21  Id.  394 ;  Lyon  i?.  Yates,  52  Barb.  237 ; 
Peak  ??.  Lemon,  1  Lans.  295 ;  Livermore  v.  Northrup, 
44  N.  r.  107  ;  Tiffany  v.  Lord,  65  Id.  310). 

As  an  exception,  however,  it  is  equally  well  settled, 
that  whenever  it  appears  that  the  property  was  taken 
again  from  the  trespasser  without  any  agency  or  conni- 
vance on  his  part,  and  applied  to  the  owner^s  use, 
although  without  the  latter's  consent,  by  the  act  of  a 
third  person  and  the  operation  of  law,  the  jury  may 
take  the  taking  of  the  goods  by  such  third  party, 
and  the  application  that  was  made  to  plaintiff's  use, 
into  the  account  in  estimating  plaintiff's  damages. 
In  such  a  case  the  application  to  plaintiff's  use  is 
held  to  be  equivalent  to  a  return  of  the  property 
and  its  acceptance  by  the  owner.  But  in  every  such 
instance  it  must  appear  that  the  subsequent  taking  by 
such  third  party  was  independent  of  any  agency  on 
the  part  of  the  defendant,  and  that  there  was  in  point 
of  fact  an  application  to  plaintiff's  use  (Higgins  9. 
Whitney,  24  Wmd.  379  ;  Sherry  v.  Schuyler,  2  HiU, 
204 ;  Ball  v.  Liney,  44  Barb.  505  ;  Ward  v.  Benson,  31 
How.  411). 

When  these  facts  do  appear,  the  wrong-doer  can  set 
up  this  subsequent  seizure  and  application  not  as  an 
entire  defense,  but  in  mitigation  of  damages,  for  the 
reason  that  it  would  be  unjust  for  the  owner  to  recover 
the  value  of  the  property  after  he  has  thus  had  the 
benefit  of  it.  It  is  not  the  fact  of  the  seizure  that  gives 
the  defense,  but  that  it  has  been  seized  under  such  cu> 


PARKER  V.  CONNER  421 

Opinion  of  the  Court,  by  Fbeedman,  J. 

camstances  that  the  owner  has  had,  or  could  have,  the  ^ 
benefit  of  it  (Ball  v.  liney,  48  iT.  Y.  6). 

And  whenever  the  defendant,  under  his  answer,  is 
entitled  to  rely  upon  any  such  matter  in  mitigation,  it 
seems  that  it  makes  no  difference  whether  the  miti- 
gating circumstances  occurred  before  or  after  the  com- 
mencement of  plaintiff's  action  (Dailey  v.  Crowley,  5 
Lans.  301). 

The  law  being  as  stated,  and  there  having  been  no 
return  of  the  property  and  an  acceptance  by  the  plaint- 
iff, it  only  remains  to  be  seen  whether  the  defendant 
has  brought  himself  within  the  exception  as  stateA 
above. 

According  to  his  own  showing  he  took  the  property 
from  plaintiff's  possession  in  One  Hundred  and  Twenty- 
first  street,  near  Third  avenue,  on  June  30, 1874,  under 
an  execution  fpr  $1,031.03  against  one  John  Halloran, 
from  whom  plaintiff  had  acquired  title ;  he  removed  the 
property  to  a  storeroom  at  No.  62  Duane  street ;  and  at 
said  place,  on  July  22,  1874,  he  sold  all  the  right,  title, 
and  interest  of  Halloran  in  and  to  the  said  property  to 
one  George  H.  McLoughlin  for  the  sum  of  $225,  which 
sum,  as  he  says,  was  no  more  than  enough  to  pay  the 
expenses  of  such  sale  and  his  own  fees.  This  being  so, 
the  other  two  executions  against  Halloran  require  no 
notice  or  consideration  whatever.  The  sale  made  as 
described  conferred  upon  McLoughlin  as  purchaser  not 
only  all  the  right,  title,  and  interest  which  Halloran 
had  in  the  property,  if  any,  but  also  all  the*  rights  as  to 
remedies  of  the  creditor  named  in  the  execution  under 
which  the  sale  took  place  (Sands  v.  Hildreth,  14  Johns. 
493  ;  Porter  v.  Parmley,  52  iV.  T.  185). 

Having  thus  entangled  plaintiff's  property  by  his 
own  wrongful  act,  it  is  difficult  to  perceive  how,  with- 
out a  surrender  of  the  property  and  a  waiver  of  his 
rights  by  McLoughlin,  a  fair  application  in  fact  to 
plaintiff's  use  could  subsequently  be  made  of  it.    True, 
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the  defendant  claims,  that  when  on  the  1st  of  August 
following  he  received  the  execution  against  the  plaint- 
iflf  and  in  favor  of  Percy,  he  again  levied  upon  the 
property,  and  that  he  subsequently  sold  all  the  right, 
title,  and  interest  of  the  plaintiff  therein.  Bat  this  sale, 
as  against  plaintiffs  rights  then  accrued,  was  not  a  fair 
sale,  because  the  value  of  the  property  had  been,  and 
then  was,  seriously  affected  by  the  claim  of  McLoughlin 
to  it  under  and  by  virtue  of  the  preceding  sale.  This 
is  plainly  apparent  from  the  faqt  that  tlxis  prox)erty, 
consisting  of  one  steam  engine,  four  printing-presses, 
with  the  necessary  shafting  and  belting,  and  a  lot  of 
type  and  a  great  many  other  articles  making  up  a 
printing  establishment,  and  which  it  had  taken  the 
defendant  several  days  to  remove  from  plaintiff's  prem- 
ises, was  knocked  down  for  the  paltry  sum  of  $5, 
and  that  even  that  bid  could  be  obtained  from  no  other 
person  than  George  H.  McLoughlin,  to  whom  the 
property  had  already  been  once  sold* 

Even  upon  the  assumption,  therefox*e,  that  the  levy 
under  the  Percy  execution  was  a  taking  of  the  property 
by  a  third  person  within  the  meaning  of  the  exception 
above  stated,  and  that  the  proceeds  arising  from  the 
sale  under  said  execution  constituted,  by  operation  of 
law,  an  application  of  the  property  to  plaintiff's  use, 
the  defendant  did  not  prove  mitigation  beyond  the 
sum  of  $5*  The  wrong-doer,  and  not  the  wronged 
party,  should  suffer  the  direct  consequences  of  th^ 
wrong.  Ward  v,  Benson  (31  How.  41  J),  is  authority  up- 
on this  point.  In  that  case  the  general  term  of  the 
supreme  court  *held  that  the  rule  of  damages  in  such 
a  case  is  the  actual  value  of  the  property  at  the  time  of 
the  taking,  less  the  amount  which  it  produced  at  the 
sale. 

Atwood  V.  Lynch  (37  if.  F,  Sup'r  Ct,  5),  does  not 
help  the  defendant.  In  that  case  the  sheriff,  whil^ 
making  an  illegal  }evy  under  one  exeoatioB,  had  in 
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his  hands  another  and  valid  one  against  the  same 
property,  which  bound  the  property,  and  one  of  the 
questions  litigated  was  whether  the  sheriff  could  sell 
without  an  actual  levy  under  the  valid  execution.  The 
coTMplaint  alleged  nothing  beyond  a  naked  trespass  on 
June  24,  1864,  which  was  the  day  of  the  sale.  As  the 
evidence  was  clear  that  at  that  time  the  sheriff  not  only 
held  the  goods  in  question,  but  also  an  execution 
against  the  plaintiff,  which  bound  the  goods,  and  as 
there  was  no  evidence  showing  the  final  applic*ation  of 
the  proceeds  of  the  sale,  it  was  held  that  the  plaintiff 
could  not  maintain  trespass  pure  and  simple  as  of  the 
day  of  sale,  and  that  is  the  extent  of  the  decision. 

Nor  can  the  defendant  derive  any  benefit  from  that 
class  of  cases  which  hold  that  where  an  officer  of  the  law, 
as,  for  instance^  a  collector  of  duties  or  of  taxes,  hold- 
ing valid  process,  seizes  the  property  against  which  it 
is  directed,  in  an  illegal  manner,  or,  though  the  seizure 
be  regular,  makes  an  illegal  sale,  the  measure  of  dam- 
ages is  the  value  of  the  goods  less  the  amount  of  the 
duty,  or  the  tax  which  he  was  entitled  to  collect. 
They  are  not  in  point  here. 

There  are  other  questions  in  the  case  which,  in 
order  to  facilitate  the  re-trial  of  the  issues,  might 
properly  be  discussed  now,  if  the  whole  of  the  evidence 
adduced  at  the  trial  were  before  us.  But  as  the  case, 
as  settled  and  printed,  contains  only  so  much  of  the 
evidence  as  bears  upon  the  points  already  considered, 
we  shall  not  allude  to  them. 

Plaintiff's  exceptions  should  be  sustained,  the  ver- 
dict set  aside,  and  a  new  trial  ordered  with  costs  to 
plaintiff  to  abide  the  event. 

Sedgwick,  J.,  concurred* 
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HENRY  VOLKENING,  Plaintiff  and  Appel- 
LANT,  V.  HENRY  P.  DE  GRAAF,  et  al.,  De- 
fendants AND  Respondents. 

AcGOUin:'  stated. — ^Dismissal  of  complaint. 

To  make  an  account  stated  there  must  be  a  mutual  agreement,  a 
meeting  of  minds  between  the  parties  to  it,  as  to  the  allowanoe 
or  disallowance  of  their  respective  claims,  and  there  most  be 
proof  of  assent  to  the  account  as  rendered,  and  to  the  balance 
appearing  to  be  due  (Stenton  v.  Jerome,  54  If.  T,  480;  Lock- 
wood  V.  Thome,  18  Id,  285). 

Hddj  that  in  this  case  all  the  essential  elements  of  an  account  stated 
seem  to  be  wanting. 

Also  Jieldy  that  plaintifTs  rights,  if  any  he  had,  were  not  enforceable 
in  this  form  of  action ;  and  he,  not  having  stated  his  true  cause 
of  action,  and  having  failed  to  prove  the  one  alleged,  the  com- 
plaint was  properly  dismissed.  It  was  not  a  variance,  but  a  fail- 
ure of  proof  (Code,  §  171;  Code  of  Civ,  Pro.  §541;  Bernards. 
Seligman,  54  2f.  T.  661;  Barnes  v.  Quigley,  69  Id.  265). 

Before  Sedgwick  and  Fbeedhan,  J  J. 

Decided  January  6,  187*9. 

Appeal  from  ja^gment  dismissing  plaintifiTs  com- 
plaint. 

Nelson  Smith  &  Leavittj  attorneys,  and  Ndson 
Smithy  of  counsel,  for  appellant. 

James  M.  Marvin^  attorney,  and  counsel,  for  re- 
8i>ondents. 

Br  THE  CouBT.— Pbeedman,  J.— This  action  is 
brought  upon  an  account  alleged  to  have  been  stated 
between  Derleth  Brothers,  plaintiff's  assignors,  and 
the  defendants,  on  November  28,  1874. 

Prior  to  that  time,  Derleth  Brothers  had  had  namer- 
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.OU8  dealings  with  the  defendants.  For  years  they  had 
made  for,  and  sold  to  the  defendants,  farnitnre,  and 
ofBce  and  store  fixtures,  and  the  course  of  dealing  had 
been  as  follows : 

When  they  delivered  goods,  they  sent  a  bill,  and 
when  the  correctness  of  the  bill  was  ascertained,  the 
defendant's  bookkeeper  entered  the  amount  of  it  in  a 
certain  pass-book,  kept  between  the  parties,  to  the 
credit  of  Derleth  Brothers.  As  payments  were  made 
to  the  latter,  they  were  also  entered  in  the  said  pass- 
book. From  time  to  time,  the  account  kept  in  this 
manner  was  balanced. 

There  was  only  one  transaction  out  of  the  ordi- 
nary course  of  dealings,  and  that  rested  uj)on  a  sep- 
arate and  distinct  agreement.  It  constituted  a  sort 
of  joint  adventure  between  Derleth  Brothers  and  the 
defendants,  to  fit  up  a  certain  saloon  for  one  John  H. 
McKinley,  who  was  to  pay  a  certain  proportion  in  cash, 
and  the  balance  in  notes,  to  be  secured  by  a  chattel 
mortgage.  It  was  agreed  between  Derleth  Brothers 
and  the  defendants,  that  the  work  should  be  propor- 
tioned between  them,  but  that  all  bills  should  be 
rendered  to  McKinley  in  the  name  of  the  defendants, 
and  that  Derleth  Brothers  would  take  their  proportion 
of  the  cash  and  of  the  notes,  when  received  by  defend- 
ants from  McKinley,  and  moreover,  to  take  the  notes 
without  recourse.  Under  this  special  agreement, 
Derleth  Brothers  furnished  about  $3,000  worth  of 
goods.  By  arrangement  between  the  parties  to  this 
agreement,  and  as  a  matter  of  convenience,  these  goods 
were  placed  to  the  credit  of  Derleth  Brothers  in  the 
said  pass-book,  but  distinguished  from  the  other  goods 
by  being  marked  ''McKinley,"  and  in  the  bills 
rendered  by  Derleth  Brothers  to  the  defendants,  they 
were  distinguished  in  like  manner.  But  although  thus 
kept  distinguished,  the  amount  of  said  goods  was 
carried  forward  in  the  account  as  it  ran  along,  and  as     y 
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from  time  to  time  it  was  balanced  in  the  pass-foook. 
It  is  the  last  balance  thus  appearing  in  tbe  pass-book, 
that  the  plaintiff,  as  assignee  of  Derleth  Brothers, 
seeks  to  recover  in  this  action. 

The  evidence  is  undisputed  that  tbe  amount  thns 
sued  for  constitutes  a  balance  due  from  McKinley  on 
account  of  the  goods  furnished  by  Derleth  Brothers, 
McKinley,  after  having  made  some  payments  in  cash, 
of  which  Derleth  Brothers  received  their  share,  refused 
to  give  notes  pursuant  to  his  contract.  Indeed,  he  de- 
frauded both  the  defendants  and  Derleth  Brothera. 
All  other  claims  which  ever  existed  between  the  de- 
fendants and  Derleth  Brothers  have  been  adjusted  and 
settled  up. 

Upon  this  state  of  facts  I  fail  to  see  how  the  plaint- 
iff  can  maintain  the  action  in  the  form  in  which  he 
brought  it.  All  the  essential  elements  of  an  account 
stated  seem  to  be  wanting.  To  make  an  account 
stated  there  must  be  a  mutual  agreement,  a  meeting 
of  minds  between  the  parties  to  it,  as  to  the  allowance 
or  disallowance  of  their  respective  claims,  and  there 
must  be  proof  of  assent  to  the  account  as  rendered  and 
to  the  balance  appearing  to  be  due  (Stenton  v.  Jerome, 
54  iV:  r.  480 ;  Lockwood  v.  Thome,  18  Id.  286). 

The  defendants  never  agreed  to  pay  Derleth 
Brothers  cash  for  the  McKinley  goods,  nor  is  there 
any  proof  that  they  ever  in  any  way  acknowledged  a 
liability  on  their  part  to  pay  for  them  in  some  way  as 
for  goods  sold  and  delivered  to  themselves.  On  the 
contrary,  as  to  the  goods  in  dispute  Derleth  Brothers 
were  to  run  a  certain  risk.  The  balance  shown  by  the 
pass-book,  therefore,  is  not  a  balance  for  which  the  de- 
fendants are  directly  liable,  and  no  such  liability  can 
be  created  in  this  case  by  a  mere  legal  fiction. 

Whatever,  therefore,  the  precise  rights  of  Derleth 
Brothers  under  the  special  contract  may  be,  and  it  is 
not  necessary  to  determine  them  herey  t^ey  cannot  be 
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eaforced  in  this  form  of  action.  If  the  defendants 
have  been  guilty  of  a  breach  of  the  special  contract  on 
their  part,  or  of  frand,  misconduct  or  negligence  in  the 
performance  thereof,  whereby  the  rights  of  Derleth 
Brothers  were  prejudiced,  they  may  be  held  to 
answer  in  an  action  founded  upon  such  breach  or  of- 
fense. But  in  any  event  the  plaintiff  is  bound  to 
allege  his  true  cause  of  action.  Not  having  done  this, 
and  having  failed  to  prove  the  one  alleged,  the  com^ 
plaint  was  properly  dismissed.  It  was  not  a  variance, 
but  a  failure  of  proof  {Oode^  %  171 ;  Code  of  Civ.  Pro. 
§  541 ;  Bernard  ^J.  Seligman,  54  N.  T.  661 ;  Barnes  v. 
Quigley,  59  Id.  265). 

The  judgment  should  be  affirmed  with  costs. 

Sedgwick,  J,,  concurred. 


ALEXIS  GODILLOT,  Plaintiff  and  Respondent, 

V.   EDWARD  C.  HAZARD,  et  al.,   Defend- 
ants AND  APPEljiLANTS. 

Tbade-mabks. — ^Injunction. 

Every  manufacturer  and  every  person  for  whom  goads  are  manufac- 
tured, has  a  right  to  distiDguish  the  goods  he  manufactures,  or 
$elU,  by  a  peculiar  mark  or  device,  that  they  may  be  known  as 
his  in  the  market,  and  he  is  entitled  to  protection  of  the  same, 
irrespective  of  the  fact  that  similar  goods  are  manufactured  or 
sold  by  others  (See  cases  cited  in  opinion). 

ffdd  oho,  "by  the  court  helow^  that  this  right  extends  to  a  vendor  who 
merely  sells,  and  has  no  direct  relation  to  the  manufacturers. 

A  trade-mark  may  consist  of  anything  not  already  appropriated; 
marks,  forms,  symbols,  which  designate  the  true  origin  or  owner- 
ship of  the  article ;  this,  although  tha  words  adopted  are  in  com- 
moo  use.    It  caiinot,  however,  consist  of  anything  whioh  merely 
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denotes  the  name  or  quality.  There  can  be  no  right  to  the  use  of 
mere  generic  words. 

The  language  of  Lord  Justice  Gifford,  in  Lee  v.  Halej  (89  Dm 
Jaurnal^  880),  approved:  **The  principle  upon  which  the  cases 
go  is  not  that  there  is  a  property  in  the  word,  but  that  it  is  a 
fraud,  upon  a  person  who  has  established  a  trade,"  &c.,  &c. 

EM^  in  this  case,  that  the  injunction  sought  to  be  obtained  in  the 
action  should  be  granted. 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Freedhait,  JJ. 

Decided  January  6,  1879. 

Appeal  by  defendant  from  judgment  enjoining  him 
from  using  a  certain  trade-mark,  &c. 

The  action  was  tried  before  the  Hon.  Claudius  L 
MoNELL,  at  a  special  term,  April,  1875. 

The  complaint  alleged  that  the  plaintiff,  for  more 
than  three  years,  had  been  engaged  in  putting  up  in 
packages  of  about  one  pound  each,  and  importing,  an 
article  known  as  "Julienne,"  compounded  of  various 
vegetables,  for  making  Julienne  soup,  upon  which 
package  he  had  placed  a  label  or  trade-mark  de- 
vised by  him,  a  copy,  of  which  is  annexed  to  the  com- 
plaint. 

The  device  consists  of  the  words  "  Conserves  Ali- 
mentaires,"  under  which  is  the  coat-of-arms  of  the  city 
of  Paris  ;  upon  either  side  of  the  monogram  a  "C"  ia 
a  circle,  and  underneath  the  words  "Paris"  and 
"  Julienne,"  with  directions  for  preparing  for  use  and 
using. 

The  device  adopted  by  the  defendants  is  in  all  re- 
spects like  the  plaintiff's  device,  except  the  monogram 
is  "P.  G."  In  size,  type,  color,  and  apjyearance,  the 
two  devices  are  entirely  alike. 

The  answer  alleged  that  "Julienne"  was  a  generic 
name,  and  the  mixture  of  vegetables  used  in  making 
Julienne  soup  was  prepared  and  imported  into  the 
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United  States  long  prior  to  its'  being  put  up  and  im- 
ported by  the  plaintiflf,  and  was  previously  well  known 
to  the  general  public  by  the  name  of  "  Julienne." 

Upon  the  pleading  and  affidavits,  a  motion  was 
made  and  granted  to  dissolve  the  preliminary  injunc- 
tion, but  no  appeal  was  taken. 

On  the  trial  the  plaintiff  testified  that  the  article 
was  put  up  for  him  in  Paris,  and  that  it  has  not  before 
been  prepared  or  put  up  in  the  same  manner.  There 
was  evidence  on  the  part  of  the  defendants  that  the 
article  known  as  "  Julienne"  was  prepared  and  put  up 
by  several  other  manufacturers  in  France,  and  was 
imported  into  this  country. 

One  of  the  defendants  testified  that  the  defendant 
caused  the  label  they  used  to  be  printed  in  Paris  by 
their  agent,  having  previously  seen  the  plaintiff's  label 
on  packages  of  the  *' Julienne"  they  had  purchased 
from  him. 

The  court  found  the  fact  that  the  plaintiff  first 
adopted,  and  uses  the  label  claimed  as  his  trade-mark, 
that  the  defendants'  label  was  calculated  to  deceive  the 
customers  of  the  plaintiff  to  his  damage. 

The  following  opinion  was  delivered  at  special  term  : 

Monell,  Ch.  J. — The  case  made  by  the  evi- 
dence upon  the  trial  of  this  action  so  far  varies  it  from 
the  case  presented  upon  the  motion  to  vacate  the  in- 
junction, that  I  am  not  embarrassed  by  the  decision 
then  made. 

It  now  appears  that  the  article  sold  by  the  plaintiff 
was  prepared  and  put  up  for  him  in  Paris  by  the  firm 
of  HoUier  &  Co.,  and  although  there  is  evidence  that  a 
similar  article,  designated  "  Julienne,"  is  prepared  and 
put  up  at  other  establishments  in  France,  yet  it  is 
clearly  established  that  the  ''Julienne"  imported  and 
sold  by  the  plaintiff  is  prepared  and  put  up  expressly 
for  him. 
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It  is  not,  therefore,  in  my  opinion,  material  whether 
other  manufacturers  prepare  the  same  article  in  the 
same  manner  and  of  the  same  material,  or  that  it  is  iiti- 
ported  into  the  United  States  and  sold  by  other  per- 
sons. 

There  is  no  such  proi)erty  in  the  secret  of  manufac- 
ture that  it  can  be  protected;  any  one  may  prepare 
"Julienne^'  of  the  same  ingredients  that  enters  into 
the  composition  of  the  plain tiflPs  article,  and  he  may 
designate  it  "Julienne,"  and  sell  it  as  such.  The 
property  and  right  to  protection  is  in  the  device  or 
symbol  which  is  invented  and  adopted  to  designate  the 
goods  to  be  sold,  and  not  in  the  article  which  is  manu- 
factured and  sold. 

The  right  to  protection  is  not  exclusively  in  the 
manufacture.  The  person  for  whom  the  goods  are 
manufactured  (Amoskeag  M'f  g  Co.  v.  Spear,  2  San^. 
599  ;  Walton  v.  Crawley,  3  Blatclif.  440)  and  the  ven- 
dor who  sells  and  who  may  have  no  direct  relation  to 
the  manufacturer,  has  such  right  (Partridge  ©.  Menck, 
2  Barh.  Ch,  103  ;  Taylor  v.  Carpenter,  2  Sandf.  Ch.  614). 

Even,  therefore,  assuming  that  the  article  imported 
by  the  plaintiff  is  an  article  of  common  manufacture  in 
Prance,  and  is  imported  generally  into  this  country, 
and  sold  under  the  name  of  "  Julienne,"  that  does  not 
deprive  the  plaintiff  of  his  property  in  the  device  which 
he  has  invented  as  a  trade-mark,  and  which  he  has  put 
upon  the  packages,  for  the  purpose  of  designating  the 
article  he  sells. 

In  Amoskeag  Manufacturing  Company  ©.  Spear 
{supra\  the  learned  Justice  Duer  says  (p.  605):— 
*'  Every  manufacturer  and  every  merchant  for  whom 
goods  are  manufactured  has  an  unquestionable  right 
to  distinguish  the  goods  he  manufactures  or  sells  by 
a  i)eculiar  mark  or  device,  in  order  that  they  may  be 
known  as  his  in  the  market ;"  and  in  Partridge  t. 
Menck  {supra\  the  chancellor  says  (p.  103):  "The 
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question  is  not  whether  the  complainant  was  the  ori- 
ginal inventor  or  proprietor  of  the  article  made  by 
him,  and  upon  which  he  now  put«  his  trade-mark,  nor 
whether  the  article  made  and  sold  by  the  defendant 
is  of  the  same  quality  and  value."  And  Beardsley, 
J.,  says,  in  Tyler  v.  Carpenter  {supra)  :  ''It  is  imma- 
terial that  the  complainants  were  not  admitted  to  be 
the  manufacturers  of  the  article.  It  was  conceded  that 
they  were  the  vendors ^  and  engaged  in  the  sale  of  it." 
In  Lee  v.  Haley  (39  Law  Jour.  284)  the  plaintiflfs  were 
dealers  in  coal — a  natural  product,  in  the  general  reach 
of  all  dealers.  Yet  the  court  protected  the  good- will  of 
a  business  represented  by  a  particular  style  of  address. 

It  sufficiently  appears  from  the  evidence  that  the 
plaintiff  is  in  a  position  to  entitle  him  to  adopt  a  trade- 
mark to  designate  the  goods  in  question.  They  were 
manufactured  exclusively  for  him,  and,  within  the  au- 
thorities I  have  cited,  he,  as  the  vendor,  had  a  right  to 
establish  a  reputation  for  the  quality  of  the  article  he 
sold,  and  perpetuate  it  by  a  device  which  would  denote 
its  origin  and  ownership. 

If  he  has  done  so,  he  should  be  protected  in  its  ex- 
clusive use. 

A  trade-mark  may  consist  of  anything,  marks, 
forms,  symbols,  which  designate  the  true  origin  or 
ownership  of  the  article.  It  cannot  consist  of  any- 
thing which  merely  denotes  the  name  or  quality. 

There  can  be  no  right  to  the  use  of  mere  generic 
words.  Hence  ''Julienne,"  designating  the  manufac- 
tured article,  does  not  denote  origin  or  ownership,  and 
like  '*  Schnapps"  (Wolfe  v.  Goulard,  18  Ilau).  Pr.  64) 
and  ''Club  House  Gin"  (Corwin  v.  Daly,  7  Bosw. 
223\  it  is  a  word  used  merely  to  designate  the  article 
or  its  quality. 

The  words  "Conserves  Alimentaire,"  which  are 
alike  applicable  to  every  description  of  preserved  or 
dessicated  food,  do  not  relate  exclusively  to  the  name  or 
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the  quality  6t  any  particular  preparation,  and  are, 
Iherefore,  the  subject  of  an  exclusive  appropriation  in 
connection  with  words  which  did  not  denote  the  name 
or  quality,  and  in  that  sense  they  may  be  regarded  as 
designating  the  true  origin  or  ownership  of  the  mana- 
facturers. 

The  adoption  of  words  in  common  use  as  a  trade- 
mark was  sanctioned  in  Matsell  v.  Flanagan  (2  Abb. 
JSr.  S.  459),  where  the  ''  United  States  Police  Gazette" 
was  held  to  be  an  Infringement  of  the  plain tifiTs  right 
to  the  use  of  the  '^  National  Police  Gazette  ;"  and  in 
Messerole  v.  Tynberg  (4  Id.  410),  the  word  *'Bismark," 
as  a  trade-mark  for  a  particular  description  of  paper 
collars,  was  protected ;  and  in  Newman  v.  Alvord  (49 
Barb.  588),  a  stronger  case,  "  Akron  Cement,"  which 
was  the  name  of  the  place  where  the  cement  was  made, 
was  brought  within  the  class  of  words  entitled  to  be 
appropriated  as  a  trade-mark.  These  several  cases  are 
approved  in  Rillet  t>.  Carlier  (11  Abb.  N.  S.  186), 
where  the  manufacture  of  a  syrup  from  the  juice  of  the 
pomegranate  was  called  "Grenadine"  and  '* Grenade 
Syrup."  In  that  casee  It  appeared  that  ''Grenade" 
was  a  French  word  signifying  pomegranate,  and  that 
"  Grenade  Syrup  "  was  sold  in  France  under  that  name. 
It  was,  however,  held  that  the  plaintiff,  by  the  adoption 
of  the  words,  has  acquired  a  property  in  their  use  which 
the  courts  would  protect. 

Again,  the  copy  of  the  coat-of-arms  of  the  city  of 
Paris,  when  in  connection  or  combination  with  other 
marks,  words  or  devices,  not  denoting  name  or  quality, 
will  cover  a  property  in  it  which  will  prevent  its  use  in 
the  same  connection  or  combination  by  another  person. 

In  this  case,  however,  none  of  the  words  or  devices 
are  isolated  or  disconnected  with  each  other.  They 
form  in  combination  a  whole,  supplemented  by  the 
plaintiff's  monogram,  together,  as  is  claimed,  constitute 
his  trade-mark. 
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It  is  not  necessary  in  this  case  to  designate  any 
particular  words  or  symbols  as  constituting  the  plaint- 
iff's trade-raark  ;  although  I  am  of  opinion  that  the 
words  "  Conserves  Alimentaires "  on  the  coat-of-arms 
of  the  city  of  Paris  as  a  symbol,  could,  if  it  was  neces- 
sary, be  separately  regarded  as  such  ;  but  the  combina- 
tion of  all  the  words  and  symbols,  which  the  plaintiff 
has  put  upon  his  label,  entitles  him  to  be  protected 
against  the  appropriation  and  use  of  such  combination 
by  the  defendants. 

It  has  now  come  to  be  well  settled,  that  the  adop- 
tion of  any  words  or  device  not  already  in  use,  and  not 
denoting  the  name  or  quality  of  the  article,  will  con- 
stitute a  trade-mark  ;  and  they  so  far  become  property 
that  the  courts  will  protect  the  owner  against  any 
usurpation  or  interference  ;  and  for  the  well-grounded 
reason  that  a  person  who,  by  his  skill  and  industry, 
has  acquired  a  good  reputation  for  the  commodity  he 
manufactures  or  sells,  ought  to  be  allowed  to  reap  the 
fruits  of  it.  This  is  forcibly  illustrated  in  Williams  v. 
Johnson  (2  Bosw.  1),  when  the  trade-mark  was  *'  Gen- 
uine Yankee  Soap,"  words  of  common  use,  but  as  they 
did  not  denote  the  name  or  quality  of  the  manufac- 
ture, the  plain  tiff*  8  property  in  them  was  fully  sus- 
tained. 

Independently  of  this,  the  label,  as  ,a  whole,  is  en- 
titled to  protection.  The  courts  have  gone  to  the  extent 
of  bringing  within  its  protection  not  the  trade-mark 
alone,  but  the  packages,  cases,  and  handbills  (Williams 
r>.  Spence,  25  How.  Pr.  366).  In  Cook  v.  Stark- 
weather (13  Abh,  N.  S.  392),  the  court  held,  that  the 
package,  case,  or  vessel,  in  which  the  commodity  is  put, 
is  prepared  in  a  peculiar  or  novel  manner,  con- 
stituted it  so  much  a  part  of  the  trade-mark  as  to  en- 
title it  to  participate  in  the  protection  which  would  be 
given  to  the  trade-mark  itself. 

Upon  the  whole  case,  therefore,  I  am  satisfied  that 
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the  plaintiflE  has  such  property  in  the  label  he  has 
adopted  to  designate  the  goods  he  offers  for  sale,  that 
he  should  be  protected  in  its  exclusive  use.  He  has, 
through  his  skill  and  industry,  gained  a  reputation  in 
the  community  for  the  excellence  of  the  article  he  im- 
ports, and  he  ought  to  be  permitted  to  reap  the  profits 
of  it. 

I  am  led  to  my  conclusion  in  this  case  the  more 
readily  for  the  reason  that  I  can  find  no  excuse  or  jus- 
tification for  the  defendants'  acts.  One  of  them  testi- 
fied that  they  had  frequently  purchased  packages  of 
the  plaintiff's  ''Julienne,"  and  had  sent  to  Paris  direc- 
tions to  have  their  label  prepared.  It  was  prepared  in 
all  respects  like  the  plaintiff's,  except  the  insignifi- 
cant change  in  the  monogmm. 

That  it  was  a  willful  invasion  of  the  plaintiff's  rights 
there  can  be  no  possible  doubt.  The  defendants  were 
at  liberty  to  manufacture  ''  Julienne,"  or  have  it  man- 
ufactured for  them,  of  the  same  materials  and  in  the 
same  manner,  and  to  import  and  sell  it  in  this  market 
under  the  same  name,  and  the  plaintiff  would  have  had 
no  legal  cause  of  complaint*  With  that  undisputed 
righ  t  they  were  not  content,  but  they  meant  to  also  trade 
upon  the  plaintiff's  reputation,  and  profit  by  it. 

In  Lee  v.  Haley  {iLbi  supra\  Lord  Justice  Gifford 
says:  " The  principle  upon  which  the  cases  go  is  not 
that  there  is  property  in  the  word,  but  that  it  is  a 
fraud  upon  a  person  who  has  established  a  trade,  and 
carries  it  on  under  a  given  name,  that  some  other  per- 
son should  assume  the  same  name."  And  the  Chan- 
cellor in  Partridge  ij.  Monck  (t^e  supra),  also  says : 
"  That,  having  appropriated  to  himself  a  particular 
label  or  sign  or  trade-mark,  indicating  to  those  who 
wish  to  give  him  their  patronage,  that  the  article  is 
manufactured  or  sold  by  him  or  by  his  authority,  or 
that  he  carries  on  his  business  at  a  particular  place,  he 
is  entitled  to  protection  against  any  person  who  at- 


GODILLOT  i>.  HAZARD.  436 

Bespondent's  points. 

tempts  to  pirate  upon  the  good- will  of  the  complain- 
ant's friends  or  customers,  or  of  the  patrons  of  his 
trade  or  business,  by  sailing  under  his  flag  without  his 
authority  or  consent." 

And,  again,  in  Billet  v.  Carlier  (ubi  supra),  Mr. 
Justice  Pratt  says:  "The  defendants  can  have  no 
possible  motive  in  using  these  words  (Grenade  Syrup), 
except  to  avail  themselves  of  the  reputation  the  plaint- 
ifPs  article  has  gained  under  this  name." 

The  plaintiflE  must  have  judgment  perpetually,  en- 
joining the  defendants  from  using  the  trade-mark, 
with  cost^. 

Hugh  Porter,  attorney,  and  of  counsel,  for  appel- 
lant,— Cited :  Newman  tj.  Alvord,  61  N.  Y.  189 ; 
Amoskeag  Manafactnring  Co.  t?.  Spear,  2  8andf.  699 ; 
Partridge  v.  Menck,  2  Barh.  Ch.  101 ;  Lemion  t>. 
Ganton,  2  E.  D.  Smith,  343  ;  Wolfe  %.  Bamett,  24  La. 
An.  97;  Del.  and  Hudson  Canal  Co.  t'.  Wallace,  13 
*Wall.  311  ( TJ.  S.  Supreme  Court,  1871) ;  Ferguson 
T.  Davol  Mills,  2  Brew.  314,  and  Cox  Am.  Trademark 
Cases,  516 ;  Caninchal  v.  Latimer,  6  iT.  7.  Weekly  Dig. 
46 ;  Osgood  v.  Allen,  1  Holmes,  186 ;  Congress  and 
Empire  Spring  Co.  v.  High  Rock  Congress  Spring  Co., 
45  N.  T.  291 ;  Dixon  Crucible  Co.  v.  Guggenheim,  2 
Brews.  321 ;  Upton  Trademarks,  25-30 ;  Leather  Cloth 
Co.  V.  Am.  Leather  Cloth  Co.,  11  H.  Ld.  Cas.  623; 
Piddin  «.  Howe,  8  Sim.  477 ;  Partridge  v.  Menck,  1 
Hou).  App.  Cas.  647 ;  Wolfe  v.  Burke,  66  N.  T.  116 ; 
Palmer  v.  Harris,  60  Penn.  166 ;  Hobbs  v.  Francis,  19 
How.  Pr.  667 ;  Petridge  v.  Wells,  4  Abh.  Pr.  144. 

Nelson  Smith  &  Leavitt,  attorneys,  and  Nelson 
Smith,  of  counsel,  for  respondent, — Cited :  Amoskeag 
Manufacturing  Co.  v.  Spear,  2  Sandf.  699 ;  Walton  v. 
Crawley,  3  Blatchf.  440  ;  Taylor  v.  Carpenter,  2  Sandf. 
Oh.  603,  614 ;  Same  "d.  Same,  11  Paige,  292  ;  Wother- 
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spoon  t>.  Carrie,  L.  H.  6  Bi  L.  508;  Partridge  r. 
Mauk,  Cbo:  ilm.  Trademark  Cos.  72  [This  reporter 
gives  the  case  as  decided  by  V.-Ch.  Sanford,  CL 
Walworth,  and  the  court  of  appeals] ;  Morrison  t. 
Case,  9  Blatchf.  548;  Coleman  v.  Crump,  70  N.  7. 
673  ;  Brie  t>.  Larband,  decided  in  the  French  court  of 
Biom,  and  reported  in  Brown  on  Trademarks  ;  Rag- 
gett ti.  Findlater,  L.  B.  17  Bq.  Cos.  36 ;  McAndrew  t. 
Boss,  4  De  Oex,  J.  &  8.  380;  Ford  v.  Forrester, 
L.  B.  7  Ch.  App.  70 ;  Broadhurst  v.  Barlow,  decided 
by  Vice-Chancellor  Wiokbns,  in  1872,  11  Alb.  L.  /., 
169,  where  the  case  is  reviewed ;  Knott  v.  Morgan,  2 
Keen,  213 ;  Seixo  v.  Provezende,  L.  B.  1  Ch.  App. 
198 ;  Croft  v.  Day,  7  Beavan,  85  ;  Edelsten  v.  Edelsten, 
1  De  OeXj  J.  &  S.  185;  Hirst  v.  Denham,  L.  R 
14  Bq.  542 ;  Braham  v.  Bustard,  1  Hemming  &  Jf. 
447. 

The  decision  of  the  general  term  was  as  follows : 

Per  Curiam. — ^The  judgment  appealed  from  should 
be  affirmed  with  costs  upon  the  opinion  delivered  at 
special  term. 


ABEAM  DU  BOIS,  Plaintiff  and  Respondent,  «. 
ALFRED  B.  DARLING  and  CHARLES  W. 
GRISWOLD,  Defendants  and  Appellants. 

L  Easements. 

1.  Covenant  against  erecting  a  building  within  a  certain  distance 
of  the  front  line  of  premises,  and  erecting  certain  specified  build- 
ings, among  them  a  livery  stable  or  private  stable, 
(a)  BREACH  OF,  WHAT  IS. 
1.  The  erection,  on  the  greater  part  of  the  reserved  space,  of 
a  porch  16  feet  S  inches  wide,  extending  to  the  front  line 
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of  the  premises,  with  bay-windows  on  each  side,  having 
their  foundations  on  the  ground,  and  rising  therefrom  five 
stories  high,  and  approaching  within  a  few  inches  to  the 
said  front,  the  same  constituting  a  part  of  a  large  building 
erected,  as  to  this  part  on  the  reserved  space,  and  as  to  the 
residue  on  land  in  the  rear,  is  such  breach. 
(5)  ABANDONMENT,  OR  WAIVER,  OP  COVENANT,  OR 
ESTOPPEL  AGAINST  ENFORCING. 

1.  What  will  not  amount  to. 

(a)  PrifHUe  Stable.  The  bare  fact  that  the  common 
grantor  (one  of  the  parties  to  the  original  agree- 
ment) of  the  plaintiff  and  defendant,  maintained 
a  private  stable  on  the  lot  subsequently  conveyed 
Hb  defendant,  on  which  he  erected  the  porch  and 
bay-windows  above  referred  to,  and  which  adjoined 
the  lots  previously  conveyed  to  plaintiff,  and  that  the 
stable  remained  thereon  until  removed  by  defendant, 
without  any  interference  by  plaintiff,  will  not. 

Q>)  Bay -window  on  another  lot.  The  mere  standing  by 
and  seeing  an  owner  of  another  lot,  subject  to  the 
same  easement,  build,  without  objection,  a  bay-win- 
dow overhanging  the  restricted  space,  will  not. 

(c)  Iron  lalcony  JmUt  hy  plaintiff.  The  fact  that  the 
plaintiff  himself  attached  an  iron  balcony  to  the 
front  of  his  house,  projecting  3  feet  4  inches  over 
the  reserved  space,  said  attachment  not  being  in- 
tended as  an  evasion  of  the  covenant,  or  made 
otherwise  than  with  a  belief  of  a  right  to  do  so, 
will  not. 

2.  What  will  amount  to. 

Acts  of  plaintiff  wbich  are  of  a  character  to  lead,  and 
have  led  others  to  treat  the  servient  estate  as  if  freo 
from  the  servitude,  will,  as  to  those  who  have  acted 
on  the  faith  thereby  induced,  that  the  servitude  was 
abandoned. 
VL  Injunction. 
1.  MANDATORY, 
(a)  Rrstoration  of  thinos  to  their  former  condition  may  be 
effected  thereby.  « 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Freedman,  J  J. 

Beaded  March  8,  1879. 
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This  action  was  brought  to  enforce  a  covenant  be- 
tween two  owners  of  differen  t  adjoining  pieces  of  land, 
situated  on  the  south  side  of  Thirtieth  street,  between 
Broadway  and  Fifth  avenue,  in  the  city  of  New  York, 
The  complaint  asks,  that  the  defendants  be  required 
and  commanded  to  take  down  and  remove  a  certain 
porch  and  bay-windows,  or  such  portions  of  their 
building,  as  project  beyond  a  line  drawn  parallel  with 
the  southerly  side  of  Thirtieth  street,  distant  six  feet 
southerly  therefrom  ;  and  also  that  the  defendants  be 
perpetually  enjoined  and  restrained,  irom  erecting  any 
part  of  the  said  building  upon,  or  which  shall  over- 
reach or  overhang,  any  part  of  the  defendants'  lands, 
which  lie  north  of  said  line. 

Both  pieces  of  land  were  originally  owned  by  Ann 
Greer,  who,  with  her  husband,  in  1868,  conveyed  to 
the  plaintiff  his  parcel.  The  defendants'  parcel  was 
first  conveyed  by  said  Ann  Greer  (widow),  to  Charles 
L.  Anthony,  in  1872,  and  by  his  executors  to  the  de- 
fendants, in  1875.  Before  the  above  conveyances  were 
executed,  one  James  W.  Anderson  was  the  owner 
of  certain  other  lands,  adjacent  to  plaintiffs,  on 
the  south  side  of  Thirtieth  street,  between  Broad- 
way and  Fifth  avenue.  Ann  Greer  and  James  W. 
Anderson,  as  such  owners,  on  the  first  day  of  May, 
1868,  entered  into  an  agreement  with  mutual  cov- 
enants in  writing,  whereby  among  other  things,  it 
was  mutually  covenanted  and  agreed,  "that  they 
will  not  at  any  time  hereafter  erect  any  building 
upon  said  lands,  within  six  feet  of  the  south  side  of 
Thirtieth  street,"  and  further,  "  that  the  covenants  and 
i*estrictions  herein  contained,  and  the  right  to  enforce 
the  same,  are  attached  to  and  run  with  the  land  here- 
inbefore described,  and  that  any  of  the  parties  hereto, 
and  also  persons  claiming  any  estate  or  interest  in  the 
said  lands  under  them,  or  any  or  either  of  them,  shall 
have  the  right  to  restrain  any  person  or  persons  vio- 
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lating  this  agreement  by  any  proper  proceedings  or 
action  at  law,  or  in  equity,  and  to  recover  damages  for 
the  violation  of  the  same."  All  the  deeds  were  duly 
recorded  and  were  made  subject  to  and  contained  the 
covenants  and  restrictions  contained  in  the  original 
agreement  entered  into  between  Ann  Greer  and  her 
husband  and  James  W.  Anderson. 

In  1868  the  plaintiff  erected  a  dwelling-house  on  his 
premises,  at  an  expense  of  about  $50,000,  and  built  the 
front  wall  upon  a  line  six  feet  south  of  the  southerly 
line  of  Thirtieth  street,  according  to  the  restrictions  in 
the  agreement. 

In  May,  1877,  the  defendants  began  to  erect  a  large 
flat  or  apartment  house  on  their  three  most  westerly 
lots  an^  next  adjoining  the  plaintiff's  premises  on  the 
east,  about  seventy-five  feet  front,  and  extending  to  the 
rear  of  the  lots,  and  five  stories  highj 

The  front  wall  of  the  building  is  placed  on  the  same 
line  as  the  plaintiff's  house.  The  front  windows  of  the 
east  and  west  wings  of  the  house  consist  of  bay-win- 
dows, and  by  the  plans  were  to  be  carried  from  the 
foundations  to  the  top  of  the  house.  The  foundations 
rested  upon  the  ground,  and  projected  beyond  the 
front  line  of  plaintiff's  building,  five  feet  four  inches. 

A  perch  was  erected  in  the  front  of  the  building 
between  the  bay-windows,  extending  six  feet  beyond 
the  main,  line  of  the  building  and  beyond  the  main  line 
of  the  plaintiff's  house.  These  projections  cover  about 
thirty-five  or  forty  feet  of  the  entire  front  reserved  by 
covenant  in  front  of  the  building. 

At  the  time  of  the  commencement  of  this  suit,  the 
bay-windows  were  carried  nearly  up  to  the  top  of  the 
first  story  above  the  basement,  but  have  not  been 
carried  higher  since  the  suit  was  brought. 

There  was  a  judgment  at  special  term,  requiring  the 
defendants  to  remove  such  portions  of  the  porch  and 
bay-windows  as  are  bmlt  beyond  the  line  six  feet  south 
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of  Thirtieth  street,  and  restraining  them  from  erecting 
any  building  upon  the  strip  of  land  between  this  line 
and  the  street.  From  this  judgment  the  defendants 
appealed  to  the  general  term. 

Horace  Barmird^  attorney,  and  of  counsel,  for  ap- 
pellants,— As  to  the  maintenance  of  the  stable  extin- 
guishing the  whole  easement,  cited  :  Wa^lib,  on  Ease- 
ments, 68,  69,  632,  667,  658  ;  WasM).  on  A  P.  84 ;  Aet. 
Dock  Co.  V.  Leavitt,  54  N,  T.  35  ;  Coming  v.  Gould,  18 
Wmd.  531,  638 ;  White's  Bank  v.  Nichols,  64  N.  Y. 
74.  As  to  plain tiflTs  balcony  extinguishing  the  ease- 
ment,— cited :  Lattimer  v.  Livermore,  N.  T,  Weekly 
Dig.  May  to  June,  1878  ;  Coming  v.  Troy  Nail  &  Iron 
Factory,  40  N.  7.  203  ;  Roper  v.  Williams,  TurTier  &  £. 
22.  As  to  estoppel  by  acquiescence,— cited :  Washb.  on 
Easements,  661 ;  Roper  v.  Williams,  supra;  Arnold 
n.  Common,  60  P&nn.  361 ;  Coming  tj.  Troy  Nail  & 
Iron  Company,  40  N.  T.  203. 

Hittchins  &  Plait,  attorneys,  and  Waldo  HiUchinSy 
of  counsel,  for  respondent,  uiged :— I.  The  owners  of 
land  may,  by  mutual  covenants,  regulate  the  use  of 
their  respective  properties,  which  covenants  may  run 
with  the  land,  and  bind  all  subsequent  purchasers ; 
and  any  consideration,  however  slight,  will  support 
this  covenant  in  law  and  equity. 

II.  There  is  no  rule  which  prevents  the  court  from 
granting  a  mandatory  injunction  where  the  injury- 
sought  to  be  restrained  has  been  completed  before  the 
filing  of  the  bill.  A  mandatory  order  is  nothing  more 
than  a  decree  of  specific  performance,  which  is  every- 
day^ s  practice  in  a  court  of  equity,  and  which  is  seldoia 
denied  unless  the  remedy  at  law  is  perfectly  adequate 
{Kerr  on  InjuTictions,  marginal  paging,  231-233,  and 
cases  cit«d). 

III.  There  is  a  distinction  between  cases  depend- 
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ing  on  nuisance  and  those  depending  on  contract. 
"  Where  there  is  a  contract,  the  court  cannot  attach 
the  same  importance  to  the  question,  whether  the 
damage  is  serious  or  not,  as  it  does  in  mere  cases  of 
nuisance,  but  the  main  point  is,  whether  the  con- 
tract has  been  broken"  (Attorney-General  v.  Mid 
Kent  Railway  Company,  L,  R.  3  Ch.  App.  100-104). 

IV.  Though  a  court  of  equity  has  no  jurisdiction 
to  compel  the  performance  of  a  positive  act  tending  to 
alter  the  existing  state  of  things,  such  as  the  removal 
of  a  work  already  executed,  it  may,  by  framing  the 
order  in  an  indirect  form,  compel  a  defendant  to  re- 
store things  to  their  former  condition,  and  so  effectu- 
ate the  same  results  as  would  be  obtained  by  ordering 
a  positive  act  to  be  done.  The  order  when  framed  in 
such  a  form  is  called  a  mandatory  injunction.  If  the 
act  complained  of  is  a  breach  of  an  express  stipulation, 
the  injunction  will  issue,  notwithstanding  the  amount 
of  inconvenience  to  the  other  jyarty  {Kerr  on  InJ. 
marginal,  231 ;  Isenburg  v.  East  India  House,  &c., 
Company,  33  L,  J.  Ch.  392  ;  Durell «.  Pritchard,  1  L. 
R.  Ch.  App.  244 ;  Low  v.  Inness,  10  Jur.  N.  8.  1037 ; 
Martin  v.  Headon,  2  L.  R.  Eq.  426). 

V.  This  order  has  been  granted  and  the  principle 
recognized  in  the  courts  of  our  State,  in  Massachusetts, 
as  also  in  other  States  (Coming  v.  Troy,  &c..  Factory, 
40  N.  T.  191;  linzee  v.  Mixter,  101  Mass.  512; 
Rogers'  Locomotive  Works  v.  Erie  R.  R.  Company, 
5  C.  E.  Oreen,  379). 

Bt  thk  Court. — Curtis,  Ch.  J. — ^The  defendants 
were  obligated  by  the  covenant  in  their  deed,  not  to 
erect  any  building  upon  the  lots  conveyed  to  them, 
within  six  feet  of  the  south  side  of  Thirtieth  street.  In 
violation  of  this  obligation  they  commenced  the  erec- 
tion of  a  structure  five  stories  in  height,  with  bay- 
windqws  and  a  porch  rising  from  their  foundation .  on 
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the  ground  the  entire  height  of  the  edifice,  occapying 
the  greater  part  of  the  land  reserved  on  the  south  side 
of  Thirtieth  street.  The  porch  was  sixteen  feet  and 
eight  inches  in  width,  extending  to  the  line  of  Thirtieth 
street,  and  the  bay-windoT(8  approaching  it  within  a 
few  inches. 

The  plaintiff  owning  the  adjoining  house,  west  of 
this  building,  subject  to  the  same  restriction,  and  built 
in  accordance  with  it,  seeks  by  injunction  to  prevent 
this  infringement  upon  the  enjoyment  of  his  premises. 
It  is  evident  that  his  complaint,  that  the  light,  air, 
and  view  which  he  had  been  accustomed  to  enjoy  on 
his  own  premises  would  be  materially  diminished  by 
defendant's  building,  is  well  founded. 

No  question  is  raised  as  to  the  right  of  the  original 
grantors  of  the  lots  to  make  the  covenant  in  question, 
for  their  mutual  benefit  and  that  of  their  grantees. 

The  defendants  insist  that  there  has  been  an  aban- 
donment by  the  plaintiff  of  the  restriction.  That  the 
Greers,  parties  to  the  original  agreement,  made  May  25, 
1868,  containing  this  restriction,  and  at  that  time  the 
owners  of  both  the  plaintiff's  lot  and  the  defendants^ 
adjoining  four  lots,  maintained  or  permitted  a  private 
stable  on  the  lots  afterwards  conveyed  to  the  defend- 
ants, and  that  the  plaintiff  assented  thereto,  and 
allowed  it  to  remain  for  nine  years,  until  removed  by 
the  defendants.  The  evidence  fails  to  show  that  this 
stable  was  one  of  the  class  prohibited  by  the  restiic* 
.tion,  and  even  if  it  had  been,  there  is  no  evidence  of 
any  assent  or  allowance  by  th6  plaintiff  that  it  shoald 
remain  there.  The  vested  rights  of  the  plaintiff,  under 
this  agreement,  would  not  be  impaired  by  reason  of  the 
Greers  violating  one  of  its  provisions,  even  if  they  had 
done  so. 

The  defendants  claim  that  the  plaintiff  when  bnild- 
his  own  house.  No.  16  West  Thirtieth  street,  allowed 
Dr.  Bumstead  to  build  a  bay-window  at  No.  32  West 
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Thirtiefh  street,  overhanging  a  portion  of  the  restricted 
six  feet,  which  oi)erated  as  an  abandonment  of  the 
agreement.  The  evidence  fails  to  show  any  permission 
or  license  from  the  plaintiff  to  Dr.  Bnmstead  of  this 
natnre.  The  plaintiff  testified  that  he  did  not  make 
any  objection  to  it.  He  may  have  regarded  it  as  not 
conflicting  with  the  agreement,  or  as  of  no  importance. 
Even  if  this  act  of  Dr.  Bnmstead  had  been  a  violation 
of  the  agreement,  the  plaintiff,  by  no  act  or  acquies- 
cence in  respect  to  it,  has  been  shown  to  have  aban- 
doned the  restriction. 

The  claim  of  the  defendants,  that  the  plaintiff  saw 
that  they  were  building  in  this  way,  upon  the  reserved 
portion  of  their  lots,  and  suffered  them  to  proceed, 
and  is  thereby  estopped  by  his  own  acts  and  laches,  is 
not  sustained  by  the  evidence,  but  on  the  contrary,  he 
appears  to  have  notified  the  agents  of  the  defendants 
of  his  rights,  and  to  have  proceeded  with  all  reasona- 
ble diligence  under  the  circumstances  to  enforce  them. 

The  defendants,  as  a  further  ground,  state  the 
plaintiff  has  himself  built  a  balcony  on  the  front  of  his 
house,  overhanging  the  reserved  premises,  and  does 
not  come  into  court  with  clean  hands.  The  proofs 
show  that  he  has  an  iron  balcony  attached  to  the  front 
of  his  house,  and  projecting  three  feet  and  four  inches 
over  the  reservation.  There  is  nothing  to  show  that 
this  construction  was  an  evasion  of  the  covenant,  or 
that  it  was  placed  there  otherwise  than  with  the  belief 
that  he  had  a  right  to  do  so.  It  has  been  held  that 
where,  under  similar  circumstances,  a  balcony  was 
erected,  not  intended  as  a  mere  evasion  of  the  covenant, 
projecting  from  the  front  wall  of  a  house,  it  was  not 
a  violation  of  a  covenant  of  the  same  description  (Per- 
kins V.  Coddington,  4  Hobt.  647).  The  plaintiff  is 
shown  to  have  purchased  a  lot  and  built  a  very  valua- 
ble house,  relying  upon  this  agreement  as  contributing 
to  his  enjoyment  of  it.    He  paid  an  enhanced  price  as 
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a  consideration  for  the  land  in  consequence.  He  comes 
into  a  court  of  equity  seeking  to  be  protected  in  such 
enjoyment.  No  bad  faith  is  shown  on  his  part,  and  no 
intent  to  evade  or  abandon  the  restriction.  He  has  not 
placed  himself  by  his  own  acts  without  the  pale  of 
equity,  and  in  view  of  what  the  courts  have  held,  is 
entitled  to  relief. 

The  evidence  fails  to  establish  that  the  defendants 
acted  upon  belief  that  the  plaintiff  intended  to  abandon 
his  right  to  the  enjoyment  of  the  reservation  (Bank  of 
Buffalo  V.  Nichols,  64  iT.  T.  74 ;  Tallmadge  v.  E.  R. 
Bank,  28  Id.  105 ;  Trustees  v.  Lynch,  70  Id.  449). 

The  judgment  appealed  from  should  be  aflirmed, 
with  costs. 

Sedgwick  and  Fbeedman,  JJ.,  concurred. 


PHILIP  HERBMAN,  Plaintiff  and  Respondent, 
V.  THE  MERCHANTS'  INSURANCE  COM- 
PANY, Defendant  and  Appellant. 

L    iMuranee — Mre. 

1.  condition  of  policy,  that  it  shall  be  void  if 
the  premises  become  vacant  and  unoccupied. 

(a)  BbBACH,  what  is  ySCESSART  TO  CONSTITUTE. 

1.  Vacancy  and  absence  of  occupancy,  as  two  separate  £acta» 
mutt  occur  jointly, 
(b)  Vacancy. — Definition  of. 

1.  Empty — void  of  every  8tibstance  except  air. 
a.  Ergo — A  dwelling-house  in  charge  of  servants,  with  all 
its  furniture,  cooking-utensils,  beds,  mattresses  and 
summer  clothing  of  the  owner  and  his  family,  is  not 
vacant,  although  neither  the  owner  nor  any  member  of 
bis  family  is  in  personal  occupation. 
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(c)  Unoccupied. — ^Definition  of. 
1.  When  no  one  has  the  actual  use  or  possession. 
n.  Synonyms. 

"Vacant"  and  "unoccupied  *'  are  not. 

Before  Curtir,  Ch.  J.,  Sedgwick  and  Freedman,  J  J. 

DeMed  March  S,  1879. 

Appeal  by  defendants  from  the  order  denying  their 
motion  for  a  new  trial,  and  also  from  the  judgment 
entered  against  them  ni>on  the  verdict  directed  by  the 
conrt  at  the  trial. 

The  action  is  to  recover  upon  a  policy  made  by  de- 
fendants June  3,  1874,  and  insuring  for  three  years 
plaintiff's  house  and  furniture,  &c.,  at  Lloyd,  Ulster 
county,  New  York.  The  house  was  for  years  the  sum- 
mer residence  of  the  plaintiff  and  his  family,  from 
about  the  middle  of  May  to  the  middle  of  November. 
November  20,  1876,  the  plaintiff  and  his  family  came 
to  this  city,  leaving  the  dwelling-house  and  other 
property  mentioned  in  the  policy,  in  charge  of  his 
farmer,  who,  with  his  family,  resided  in  the  frame 
dwelling  mentioned  in  the  policy,  and  who  were  per- 
mitted to  live  in  the  main  dwelling-house  if  they  had 
not  sufficient  room  in  their  own.  The  plaintiff  left  in 
the  house  all  his  furniture,  cooking- utensils,  piano, 
beds,  mattresses,  and  the  summer  clothing  of  himself 
and  family. 

The  premises  remained  in  the  charge  of  the  farmer 
and  his  family  until  the  fire.  They  regularly  went  into 
the  dwelling-house,  opened,  went  through,  aired  and 
secured  it.  It  was  in  sight  from  their  own  dwelling. 
They  used,  watched  and  guarded  it  and  the  other 
buildings  and  property. 

After  plaintifl  moved  to  the  city,  he  and  his  wife 
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visited  the  dwelling-house  in  question  every  two 
weeks,  remained  in  it  during  the  day,  examined  the 
property,  and  lunched  there ;  and  were  last  there  three 
days  before  the  fire,  with  painters,  going  through  the 
house  with,  and  directing  them  as  to  painting. 

Plaintiff  intended  to  return  with  his  family  to  the 
premises  in  question  as  their  summer  residence. 

Upon  the  trial,  the  defendant  waived  the  defense  of 
plaintiff's  refusal  to  arbitrate,  and  made  no  question  as 
to  the  amount  of  the  loss,  or  the  service,  or  sufficiency, 
of  the  proofs  of  loss. 

A  fire  occurred  April  8,  1877,  destroying  portions 
of  the  insured  property,  and  caused  a  loss  to  the 
plaintiff  of  over  $12,000. 

Oeorge  N.  ParsonSy  attorney,  and  of  counsel,  for  ap- 
pellant.— I.  The  motion  to  dismiss  the  complaint  should 
have  been  granted,  as  the  undisputed  evidence  showed 
that  the  premises,  for  the  loss  of  which  the  action  seeks 
recovery,  had  become  vacant    and   unoccupied  long 
before,  and  so  remained  at  the  time  of,  the  fire.    As  to 
occupancy :    Whitney  v.    Black    River  Ins.    Co.,  9 
Hun^  41 ;  Paine  v.  Agricultural  Ins.  Co.,  5  Tftomp. 
&  CooJce^   619  ;    Wustum   v.   City  Fire  Ins.   Co.,   15 
Wis.  138 ;  Harrison  v.  City  Ins.  Co.,  9  Allen  {MctssJ) 
231;  Keith  v    Quincy  Mu.  Ins.  Co.,  10  Allerh,  228; 
Wood  on  Ins.  %  89,  p.  180 ;  Franklin  Savings  Ins.  Co., 
7).  Central  Ins.  Co.,  119  Miss.  240  ;  Ash  worth  v.  Build- 
ers' Ins.  Co.,  112  Mass.  423;  iBtna  Ins.  Co.  v.  Bums, 
6  Ins.  Law  JouTTudy  69.    As  to  vacancy :  In  American 
Ins.    Co.    V.    Padfield,  78  III.    167,  the   policy  con- 
tained the  provision  that  *'If  the  house  should  become 
vacant  and  unoccupied,  policy  should  be  void."    The 
tenant  had  left,  but  some  furniture  remained.     The 
court  Tieldy  that  a  fair  and  reasonable  construction  of 
the  language,  vacant  and  unoccupied,  was,  that  the 
house  should  not  be  without  an  occupant — without 
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any  one  living  in  it.  That  the  words  were  not  used  in 
a  technical  but  in  a  i)opnIar  sense ;  and  in  conclusion 
held^  that  the  house  became  vacant  and  unoccnpied 
within  the  meaning  of  the  policy  (North  Am.  Ins. 
Co.  t.  Zaenger,  63  III.  464).  In  Sleeper  v.  New  Hamp- 
shire Fire  Ins.  Co.,  66  N.  H.  401,  the  policy  pro- 
vided that  it  should  be  void  if  the  premises  should 
become  vacant  by  the  removal  of  the  owner  or  occu- 
pant without  immediate  notice.  The  occupant  removed 
to  another  town  with  his  family  and  part  of  his  furni- 
ture, without  notice  to  the  owner  or  the  company,  in- 
tending to  return  in  eight  months,  or  earlier,  if  business 
warranted.  Fire  occurred  in  four  months.  Held^  that 
the  premises  were  vacated  within  the  meaning  of  the 
policy  and  policy  void — ^and  overrules  the  case  in  55  N. 
H.  249.  To  same  eflfeCt  is  Thayer  i?.  Agricultural  Ins. 
Co.,  5  Hun,  666. 

II.  It  was  argued  by  plaintiffs  counsel  on  the  trial 
that  inasmuch  as  defendant  insured  a  dwelling  for 
plaintiff  in  the  city  as  well  as  this  dwelling  in  the  coun- 
try, defendant's  officers  must  have  known  that  plaint- 
iff occupied  one  place  in  winter  and  the  other  in  the 
summer,  and  alternately  left  each  unoccupied  during 
his  occupancy  of  the  other,  and  hence  defendant  was 
estopped  from  invoking  this  clause  in  defense  of  this 
action.  As  to  this :  The  agreement  in  the  xx)licy  has 
repeatedly  and  uniformly  been  held  to  be  a  promissory 
warranty,  which  must  be  strictly  kept ;  and  not  like  a 
condition  of  insurance,  the  observance  or  performance 
of  which  might  be  waived  by  knowledge  and  acqui 
escence  ( Wood  on  Ins.  §  165,  317,  and  cases  cited 
see  also  Id.  341,  where  warranty  is  concisely  stated 
Mead  d.  North  Western  Ins.  Co.,  3  Seld.  530 
see  also  Ripley  v.  iEtna  Ins.  Co.,  30  N.  Y.  136; 
Bilbrough  v.  Metropolis  Ins.  Co.,  5  Duer,  587 ;  Wood 
on  Ins.  330,  and  cases  cited ;  Lee  v.  Howard  Ins.  Co.,  3 
Or  ay,  588 ;  Murdock  v.  Chenango  Co.  Ins.  Co.,  2  ComsL 
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210 ;  Wood  V,  Hartford  Fire  Ins.  Co.,  13  Conn.  633  ; 
Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  52 ;  Gilbert  v. 
Phoenix  Ins.  Co.,  36  Id.  372  ;  Alexander  v.  Germania 
Ins.  Co.,  66  Id.  464  ;  3  Allen,  569  ;  8  Cushing,  127  ;  10 
Barb.  285  ;  IN.  Y.  370 ;  Blumer  v.  Phenix  Ins.  Co., 
7  Ins.  Law  Journal,  833,  /  July,  1878  ;.  Poor  v.  Hnm- 
boldt  Ins.  Co.,  Id.  874,  March,  1878 ;  JEtna  Ins.  Co.  v. 
Barnes,  5  Id.  69,  supra).  The  cases  that  plaintiff 
relied  upon  to  the  effect  that  knowledge  on  the  i)art  of 
the  tinderwriter  of  the  breach  of  a  warranty  operates  to 
relieve  from  the  breach,  will  be  found  to  be  based  upon 
the  principle  of  estoppel ;  and  to  decide  simply  that 
where  the  underwriter,  with  a  knowledge  of  the  breach, 
does  some  act  recognizing  and  affirming  the  validity  of 
the  policy,  he  shall  not  be  h^rd  to  question  it  after- 
wards. 

III.  Another  suggestion  made  in  behalf  of  plaintiff 
on  the  trial  was  that  all  of  the  buildings  on  the 
farm  were  comprised  in  the  word  '^ premises"  used  in 
the  policy ;  and  that  as  all  of  them  were  not  vacant 
and  unoccupied,  the  warranty  was  not  broken.  1.  A 
reference  to  the  policy  will  exhibit  the  fallacy  of  the 
proposition.  The  different  buildings  and  properties 
were  separately  insured,  as  much  so  as  if  separate  poli- 
cies had  been  issued  upon  each  risk.  In  Associated  Fire- 
men's  Ins.  Co.  V.  Assum,  5Md.  165,  the  policy  was  for 
$l,00(>-~say  $700  on  books  ajttd  $300  on  music,  &c.;  and 
the  policy  contained  a  clause  that  if  the  assured  should 
thereafter  make  other  insurance  on  the  assured  prem- 
ises, the  policy  should  be  void,  unless  notice  was  given. 
Held,  that  the  proper  construction  of  the  policy  was 
that  if  any  part  of  the  goods  embraced  in  the  policy 
were  afterwards  insured  in  another  office  without 
notice,  the  policy  became  void.  To  the  same  effect  is 
Smith  V.  Empire  Ins.  Co.,  25  Barb.  497 ;  Whitwell  n. 
Putnam  Fire  Ins.  Co.,  6  Lans.  166 ;  also  111.  Mu.  Tns. 
Co.  V.  Fix,  53  III.  151. 
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rV.  Finally  it  was  claimed  on  the  trial  that  because 
the  words  "vacant  and  unoccupied"  were  connected 
by  a  copulative  conjunction,  they  must  have  a  diflFerent 
signification ;  but  counsel  failed  to  show  which  word  \ 

had  a  more  extended  or  different  meaning  than  the 
other,  or  which  word  saved  plaintiff  from  the  applica- 
tion of  the  evidence  in  this  case.  1.  But  contracts  as 
well  as  pleadings  often  contain  synonymous  terms  con- 
nected indiscriminately  ;  as  in  this  instance,  by  copu- 
lative or  disjunctive  conjunctions,  without  in  any  sense 
changing  the  signification  (Hill  v.  Equitable  Mu.  Fire 
Ins.  Co.,  6  Ins.  L.  J.  314),  (a)  Thus  we  say  without 
"let  or  hindrance,"  when  the  meaning  of  the  words 
used  in  that  connection  are  the  same.  In  the  last  and 
l)est  dictionary  of  English  synonyms,  by  Richard 
Sonle,  one  of  the  synonyms  of  "let"  is  "hindrance." 
{b)  An  instrument  of  assignment  says,  "assign  and 
transfer,  and  make  over,"  when  the  words  are  clearly 
synonymous  (See  same  author,  which  gives  as  one 
of  the  synonyms  of  "assign"  the  word  "transfer;" 
another  is  "makeover;"  so  one  synonym  of  "trans- 
fer "  is  to  "  make  over,"  &c.).  (c)  So  in  the  old  action 
of  trespass  qiuire  clausum  fregit^  defendant  pleads 
that  a  fence  was  in  great  decay  for  want  of  "  needful 
and  necessary  "  repairs,  &c.,  when  one  synonym  of 
"needful"  is  "necessary,"  and  one  synonym  of 
"necessary"  is  "needful."  9.  But  a  complete  answer 
to  the  point  is  that  the  same  author  treats  the  very 
words  in  question  as  synonyms.  The  word  "  vacant " 
has  for  its  synonym  the  word  "unoccupied."  And 
Burrill  in  his  law  dictionary  gives  the  legal  meaning  of 
the  word  "vacant"  as  "unfilled,  unoccupied,  without 
a  claimant,  tenant  or  occupier."  This  ought  to  dis- 
pose of  the  suggestion.  3.  The  only  case  cited  in  sup- 
port of  the  proposition  of  plaintiff  was  an  unreported 
one  from  the  general  term  of  supreme  court  in  this  dis- 
trict, viz. :  Woodruff  v.  Imperial  Ins.  Co.,  which  does 
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not  pass  upon  the  question,  but  merely  says  that  as 
plaintiff  was  surprised  by  an  inadvertent  answer  of  a 
witness  about  the  house  being  unoccupied,  the  court 
below  proi>erly  exercised  its  discretion  in  setting  aside 
a  nonsuit,  and  allowing  the  whole  evidence  on  that 
subject  to  come  in ;  and  the  question  whether  there 
was  a  distinction  to  be  made  between  that  case,  where 
the  words  '^vacant  and  unoccupied"  were  used,  and 
the  cases  cited  on  that  argument  in  which  the  word 
''unoccupied"  only  was  used,  was  not  passed  on.  4. 
But  it  will  be  noticed  that  neither  of  the  cases  in 
which  that  question  was  presented,  viz.  :  Whitney 
V.  Black  River  Ins.  Co.,  American  Ins.  Co.  v.  Pad- 
field,  North  American  Ins.  Co.  v.  Zaenger,  Wood  on 
Insurance^  supra^  were  cited  to  that  court;  so  that 
it  appeared  to  liie  court,  as  intimated  in  the  opinion, 
that  that  was  a  question  which  had  not  been  passed 
upon  judicially. 

iT.  B.  Hoxie^  attorney,  and  of  counsel,  for  resiK>nd- 
ent,  argued:— The  policy  is  to  be  construed  in  the 
light  of   the    knowledge   by  the   defendant  of    the 
character  and  use  of  the  premises.  It  is  l^ally  charge- 
able with  such  knowledge,  and  if  so  it  is  estopped  to 
claim  that  the  clause  in  question  is  applicable  to  such 
a  cessation  or  suspension  of  occupancy  as  occurred 
here,  for  such  was  clearly  contemplated  (Whitney  ©. 
Black  Eiver  Ins.  Co.  9  Huriy  37  [affi'd  in  Ct.  of  Ap- 
peals, Feb.  14, 1878] ;  Cone  t?.  Niagara  Ins.  Co.,  60  -AT. 
r.  619  ;  Pitney  t>.  Glens  Palls  Ins.  Co.,  65  Id.  6).    me 
premises  were  not  vacant  and  unoccupied,  because  tbey 
were  in  the  charge  of  and  occupied  by  the  fanner  and 
his  family  from  the  time  plaintiff  and  his  family  le£t 
until  the  fire — the  dwelling-house  in  question  as  madi 
so  as  the  farmer's  own  dwelling,  the  bams,  &c.,  &c. 
In  this  case  the  premises  or  the  dwelling-house  alone 
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wonUl  be  considered  as  vacant  and  imoccnpied  only  if 
the  fiame  were  abandoned  as  a  residence  or  a  dwelling- 
^lonse,  and  left  withont  any  faminan  being  to  nse,  watch 
and  care  for  it,  and  preserve  it  ia  condition  fit  and 
necessary  for  nse  as  a  dwelling.  A  dwelling-^honse  is 
not  vacant  and  nnoccnpied  within  the  meaning  of  tbis 
policy,  where,  as  in  this  case,  the  household  fnrniture, 
wearing  apparel,  frc,  remain  in  it,  the  house  and 
furniture  in  charge  of,  and  receiving  the  constant 
visite,  care  and  scrutiny  of  members  of  the  establish- 
ment (the  farmer  and  his  family),  periodical  visits  and 
occupation  by  the  owner  and  his  wife,  although  the 
family  of  the  owner  are  absent,  but  with  intention  to 
return  and  resume  continuous  dwelling  therein,  be  the 
])eriod  of  such  contemplated  absence  long  or  short 
{Whitney  u.  Black  River  Ins.  Oo.,  ^upra ;  O'Brien  «. 
Comm.  Ins.  Co.,  6  J.  &  8.  517;  Cummins  «?.  Agricult. 
Ins.  Co.,  67  N.  Y.  260 ;  Sheaiman  9.  Niagara  Ins.  Co., 
46  Id.  626 ;  Gibbs  «.  Continental  Ins.  Co.,  13  Bun,  611, 
620).  The  use  of  the  copulative  conjunction  in  the 
clause  in  question  "vacant  and  unoccupied,"  contem- 
plates an  abandonment  of  the  premises ;  certainly 
eomethlng  more  than  a  temi>orary  cessation  of  eating 
and  sleeping,  i.  e.y  dwelling  in  the  house.  If  the 
dwelling  bouse  was  *' unoccupied"  it  was  not 
''^  vacant."  The  household  furniture,  wearing  apparel, 
&c.,  all  remained,  and  under  the  constant  supervision 
of  the  farmer  and  his  family.  In  the  case  of  Woodruff 
V.  Imperial  Ins.  Co.,  Supreme  Court,  General  Term, 
First  Deixartment,  May,  1877  (not  rei)orted),  t^is 
precise  question  was  considered,  and  determined  in 
accordance  with  above  views.  The  object  of  the  use  of 
the  word  "  vacant "  seems  to  have  been  to  prevent  the 
mere  fact  that  the  premises  might  become  unoccupied, 
from  itself  rendering  the  policy  void.  For  that  pur- 
pose they  were  required  to  be  vacant  as  well  as  un- 
occupied, and  that  sufficiently  distinguishes  this  from 
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the  cases  cited  on  behalf  of  the  defendants  to  prevent 
them  from  controlling  its  present  disposition.  They 
were  decided  upon  the  effect  required  to  be  given  to  the 
clause  relating  alone  to  the  fact  of  occupation  (Keith 
V.  Quincy  Mut.  Ins.  Co.,  10  Allen^  228;  Wustrum 
t).  City  Fire  Ins.  Co.,  15  Wis.  138  ;  Ash  worth  v.  Build- 
ers' Ins.  Co.,  112  Mass.  422,  424 ;  Paine  v.  Agricult. 
Ins.  Co.,  6  iT.  r.  8.  C.  [T.  &  C],  619),  and  in  no  way 
considered  the  effect  that  should  be  given  to  the 
phrase  made  use  of  in  the  policy  issued  to  the  plaintiff. 

By  the  Court. — Curtis,  Ch.  J.— The  principal 
question  discussed  and  presented  at  the  argument  was 
whether  the  policy  was  annulled  by  a  violation  of  the 
condition  contained  in  these  words  '4f  the  premises 
shall  become  vacant  and  unoccupied,  except  as  herein 
specially  provided  for,  or  hereafter  agreed  to  by  this 
corporation  in  writing  upon  this  policy,  from  thence- 
forth this  policy  shall  be  void,  and  of  no  force  or 
effect." 

It  is  apparent  that  for  the  breach  of  this  provision 
of  the  policy  two  separate  facts,  vacancy  and  absence 
of  occupancy  of  the  premises  insured,  must  occur,  and 
that,  too,  jointly,  so  as  to  be  in  existence  at  the  same 
time.  This  is  what  the  language  of  the  policy  calls  for. 
It  is  urged  by  the  defendants  that  these  words  were 
not  used  in  the  policy  in  a  technical  but  a  popular 
sense.  Happily  for  the  protection  of  real  estate,  the 
words  expressing  the  relations  and  rights  of  indi- 
viduals and  the  public  towards  it  have  existed  from  a 
very  remote  period,  and  during  that  interval  been 
interpreted  by  the  courts  as  always  possessing  the  same 
meiining.  Very  little  has  been  conceded  to  what  may 
be  their  use  in  a  popular  sense,  but  it  has  been  deemed 
that  private  rights  and  property  were  best  protected 
by  construing  them  strictly. 

The  word  vacant  is   not   the  synonym  of  "un- 
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occupied."  Vacant  means  primarily,  empty,,  void  of 
every  substance  except  air  (  Webster*  s  Dictionary)^  and 
unoccupied  is  that  status  where  no  one  has  the  actual 
use  or  possession  of  the  thing  or  property  in  question. 
This  distinction  originates  and  exists  in  the  language 
from  which  the  terms  descend  to  us  (Redfield  v.  Utica, 
&c.  R.  R.  Co.,  26  Barb.  58;  People  v.  Ambrecht,  11 
Abb.  Pr.  101 ;  National  Fire  Ins.  Co.  v.  McBLay,  5  Abb. 
Pr.  N.  S.  449). 

Although  there  may  be  sound  reasons  for  holding 
that  the  plaintiff,  in  the  legal  sense,  and  according 
to  which  the  agreement  should  be  construed,  had  not 
ceased  to  occupy  the  dwelling-house,  yet  it  is  not  nec- 
essary to  rest  the  decision  on  this  view  of  it.  The 
language  of  the  policy  calls  for  the  dwelling  being  left 
both  vacant  and  unoccupied  before  the  policy  will 
thereby  become  void.  It  cannot  be,  that  either  in  the 
legal  construction  or  popular  sense  claimed  as  the 
proper  definition  of  the  term  "vacant,"  that  this 
dwelling-house,  in  charge  of  plaintiff's  servants,  with 
all  its  furniture,  cooking  utensils,  piano,  beds,  mat- 
tresses, and  summer  clothing  belonging  to  the  plaint- 
iff and  his  family  remaining  there,  was  left  vacant  or 
empty  (Woodruff  v.  Imperial  Ins.  Co.,  First  Depart- 
ment, General  Term,  not-  reported  ;  Cummins  v.  Agri- 
cultural Ins.  Co.,  67  i\r.  jr.  263 ;  O'Brien  v.  Com- 
mercial Fire  Ins.  Co.,  ^  J.  &  8.  517  ;  reversed,  but  not 
on  this  point,  63  N.  T.  108). 

The  court  properly  excluded  the  evidence  offered, 
to  show  that  the  defendant's  risk  was  increased,  by  the 
alleged  vacancy  and  non-occupancy  of  the  premises,  as 
such  vacancy  and  unoccupancy  of  the  premises  did  not 
exist. 

The  judgment  and  order  appealed  from  should  be 
affirmed  with  costs. 

Sedgwick  and  Fbeedman,  JJ.,  concurred. 
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LORENZ  BOMMER,  Plaintiff  and  Respondent, 
V.  THE  AMERICAN  SPIRAL  SPRING  BUTT 
HINGE  MANUFACTURING  COMPANY,   Db- 

FENDANT  AND  APPELLANT. 

L  Estoppel. 

1.  BY  ACCEPTANCE  AND  USiK. 
(a)  When  one  asaigned  to  a  corporation,  either  duly  organised 
or  held  out  so  to  be,  an  improvement  made  by  him,  and  hU 
right  to  letters  patent  therefor,  the  consideration  expressed 
in  the  assignment  being  $1,  but  the  true  consideration  being, 
by  an  oral  agreement,  a  certain  royalty  during  the  existence  of 
the  patent,  and  afterwards,  but  before  the  issuing  of  the  patent, 
the  corporation,  if  not  before  duly  organized  organized,  or  if 
before  organized  reorganized,  under  the  said  name  used  in  the 
assignment,  and  the  assignor,  without  any  notice  of  the  change, 
procured  the  issue  of  a  patent  in  the  corporate  name  used  in  the 
assignment,  and  the  company  accepted  the  patent^  entered  into  en- 
joyment thereof f  and  for  a  time  paid  to  the  a$9iffnor  the  royalty 
claimed  by  hinx,  without  any  notice  to  him  ol  any  defect  in  its 
corporate  existence,  at  a  period  previous  thereto,  the  company 

IB  ESTOPPED 

from  avoiding  the  obligation  to  pay  the  royalty  originally 
agreed  on. 
n.  Statute  of  linnTATioNs. 
s.  ROYALTY. 

(a)  In  SB  action  by  an  assignor  for  an  aceounHng^  as  to  irtickt 
manufactured  under  a  patent,  assigned  ^  an  iMtrument  under 
seal  in  consideration  of  a  certain  royalty  on  each  article  so 
manufactured,  and  for  payment  of  the  amount  of  royalty  found 
due,  the  amounting  is  not  to  he  limited  to  a  period  qf  six  years  be* 
fore  the  commencement  of  the  action.- 

Before  Curtis,  Ch.  J.,  and  Preedman,  J. 

Decided  March  8,  1870^ 

Appeal  hj  defendant   from  a   judgment  eoMred 
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upon  a  decision  of  a  jndge  after  trial  at  special  term» 
and  after  the  coming  in  of  the  report  of  a  ref eree,  ap- 
pointed to  take  and  state  an  account. 

The  action  is  to  recover  from  the  defendant  a 
royalty  of  one  cent  for  each  pair  of  hinges  manufac- 
tured by  the  defendant,  under  a  ]mtent  for  plaintiff's 
invention  of  an  improved  spring  hinge  made  in  1862. 

The  defendant  in  its  answer  pleads  the  statute  of 
limitations,  and  states  that  it  is  a  corporation  oi^anized 
August  26,  1863)  and  that  it  was  not  in  existence 
January  17,  1863>  the  date  of  the  assignment  of  the 
invention  and  of  the  letters  patent  applied  for,  then 
executed  by  the  plaintiff,  but  it  admits  that  December 
8,  1863,  letters  patent  issued  to  it,  and  that  it  has  ever 
since  continued  the  manufacture  of  the  invention. 

At  the  special  term,  the  findings  of  law  and  fact 
were  as  follows : 

As  matters  of  fact : — L  That  Lorenz  Bommer,  the 
plaintiff,  was  on  January  17,  1863,  the  inventor  and 
owner  of  a  certain  spring  butt  spu*al  hinge,  as  des- 
cribed in  the  specifications  and  drawings  attached  to 
letters  patent  No.  40,879,  dated  December  8,  1863,  and 
issued  by  the  United  States  of  America  to  the  defend- 
ant herein. 

II.  That  on  January  17,  1863,  plaintiff  sold  and  as- 
signed to  the  American  Spiral  Spring  Butt  Hinge 
Manufacturing  Company,  by  an  instrument  under 
seal,  all  of  his  right,  title  and  interest  in  said  in- 
vention and  letters  patent  to  be  issued  thereon  by 
the  United  States,  for  the  nominal  consideration  of 
$1,  but  the  true  consideration  and  agreed  price  of  said 
assignment  was  the  payment  or  royalty  to  plaintiff 
of  one  cent  for  each  pair  of  hinges  to  be  manufactured 
according  to  said  invention  during  the  term  of  said 
letters  patent. 

III.  That  plaintiff  was  paid  said  royalty  of  one 
cent  for  each  pair  of  hinges  sold  from  January  17,  1863, 
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until  March  5,  1864,  without  notice  to  him  of  any 
change  in  the  company,  and  defendant  has  neglected 
and  refused  to  pay  anything  to  plaintiff  since  said 
date. 

IV.  That  the  defendant  has,  since  said  March  5, 
1863,  been  continually  engaged  in  the  manufacture  of 
plaintiff's  invention  under  said  letters  patent,  but  has 
wholly  failed  to  account  to  plaintiff  therefor. 

Y.  That  the  organization  or  reorganization  of  the 
American  Spiral  Spring  Butt  Hinge  Manufacturing 
Company,  on  August  16,  1863,  was  without  notice  to 
plaintiff,  and  was,  so  far  as  it  affects  plaintiff  or  his 
rights,  colorable  only. 

VI.  That  the  defendant  accepted  said  letters  patent 
of  plaintiff's  invention,  pursuant  to  the  terms  of,  and 
by  virtue  of  the  assignment  of  January  17,  1863, 
from  plaintiff  to  the  American  Spiral  Spring  Butt 
Hinge  Manufacturing  Company,  and  subject  to  the 
payment  of  the  royalty  of  one  cent  for  each  pair  of 
hinges  manufactured  under  said  letters  patent. 

VII.  That  Mr.  Hayes,  Andrew  J.  Riker,  and  John 
S.  Neville,  with  whom  the  contract  for  the  purchase 
and  assignment  of  said  invention  was  made  by  plaint- 
iff, made  the  same  as  officers  of  and  for  account  of  the 
American  Spiral  Spring  Butt  Hinge  Manufacturing 
Company,  and  were  officers  and  directors  of  the  de- 
fendant, which  claimed  to  be  the  owner  of  and  ac- 
cepted the  said  letters  patent  under  said  assignment 
of  January  17,  1863. 

VIII.  That  defendant,  by  discharging  a  part  of 
their  hands  employed,  and  not  paying  promptly  those 
employed,  by  not  employing  a  sufficient  number  of 
hands,  and  requiring  of  plaintiff  to  manufacture  a 
larger  number  of  hinges  than  he  could  produce  with 
the  means  furnished  by  defendant,  and  by  other  unjust 
and  unreasonable  exactions,  compelled  the  plaintiff  to 


BOMMER  f>.  AMERICAN  SPIRAL  SPRING,  Ac,  CO.    467 

Appellant's  points. 

resign  his  position  as  foreman  of  defendant's  factory 
without  any  fault  upon  plaintiffs  part. 

And  as  conclusions  of  law :  First,  That  the  de- 
fendant is  estopped  from  denying  that  it  contracted 
with  plaintiff  for  the  purchase  of  said  invention. 

I.  Because  no  notice  was  given  to  defendant  of  any 
attempted  or  actual  change  in  the  organization  of  the 
company. 

II.  Because  it  accepted  said  letters  patent  under 
said  assignment  with  full  notice  of  its  terms. 

III.  Because  it  adopted  the  conditions  of  said  as- 
signment and  continued  to  pay  the  royalty. 

IV.  Because  it  compelled  the  plaintiff  to  resign  his 
position  as  foreman,  and  defendant  can  take  nothing 
by  its  wrongful  act. 

Second.  That  plaintiff  is  entitled  to  an  accounting 
from  defendant  of  all  the  hinges  manufactured  or  sold 
by  it  since  March  6,  1864,  under  said  letters  patent, 
and  to  be  paid  a  royalty  of  one  cent  for  each  pair  of 
hinges  made. 

Third,  That  the  defendant  exhibit  before  the 
referee  to  be  appointed,  its  books  of  account  and  of 
manufacture,  showing  the  number  of  hinges  manufac- 
tured or  sold  by  the  defendant  since  March  5,  1864. 

Fourth.  That  the  plaintiff  be  at  liberty  to  apply  on 
the  foot  of  the  decree  herein  for  a  further  accounting 
by  defendant  for  said  hinges  manufactured  or  sold  by 
defendant  herein  after  this  date,  during  the  existence  of 
said  letters  patent,  upon  due  proof  to  this  court  of  the 
failure  of  the  said  defendant  to  account  for  any  of  said 
hinges  hereafter  manufactured  or  sold  by  it. 

Fifth.  That  a  decree  be  entered  in  accordance 
herewith. 

All  of  the  foregoing  findings  of  fact  and  law  were 
excepted  to  by  the  defendant. 

Theodore  H.  Shear y  attorney,  and  Elihu  Root^  of 
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coansely  for  appellant)  on  the  qoestiona  cttseiisaed  bj 
the  court,  urged :— I.  The  judgment  is  erroneooa^  fc«^ 
cause  it  includes  royalty  upon  hinges^  manufactured 
and  sold  more  than  six  years  b^ore  the  commence- 
ment of  the  action,  any  right  of  recovery  for  whick 
was  barred  by  the  statute  of  limitations.    The  action 
was  commenced  March  7, 1877.    The  seeond  conclosioii 
of  law  under  which  the  referee  took  and  stated  tht 
account,  includes  all  hinges  manufactured  or  sold  by 
the  defendant  since  March  6,  1864.    Either  the  plaint- 
iffs  right  of  actio^n  does  not  accrue  under  his  alleged 
contract  until  the  termination  of  the  letters  patent, 
which  will  be  in  December,  1880,  that  is  to  say,,  it  has 
not  yet  accrued ;  or  it  accrued  when  the  hinges  were 
manufactured  or  sold.    In  the  former  case^  of  course, 
this  action  could  not  be  maintained.    In  the  latter 
case,  both  principal  and  authority  are  concluaire  thai 
it  cannot  be  maintained  for  any  sums  the  right  to 
which  accrued  more  than  six  years  before  the  com- 
mencement of  the  action  {Code  of  Pro,  §  383  ;  Davis  «. 
€k)rton,  16  N.  T.  255 ;  Rider  ^.  Union  India  Rubber 
Co.,  5  Bosw.  86 ;  S.  C,  affi'd  28  N.  T.  379).    The  fact 
that  there  is  an  accounting  involved  in  this  action, 
does  not  take  it  out  of  the  statute  of  limitations.    It 
is  only  where  there  has  been  a  mutual,  open,  and  cur- 
rent account,  where  there  have  been  reciprocal  demands 
between  the  parties,  that  the  cause  of  action  is  deemed 
to  have  accrued  from  the  time  of  the  last  item  {Oodn 
(f  Pro.  §  386  ;  Albro  v.  Piguera,  60  N.  F.  630 ;  Hulls- 
lander  V.  Thompson,  5  Hv/n^  348).    The  report  of  the 
referee  in  accordance  with  which   the  judgment  is 
entered,  treats  the  plaintiff's  canse  of  action  as  accru- 
ing from  time  to  time,  as  the  hinges  were  manu&o- 
tared  and  sold,  and  allows  interest  upon  the  sales  of 
each  year  from  1864  to  the  time  of  the  report.    Ws 
thus  have  judgment  for  principal  and  interest  upon  a 
eanse  of  action  on  simple  contract,  which  aecmed  and 
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could  have  been  sued  upon  thirteen  yeaors  ago..    Thia 
caanoi  be  eiietained^ 

II.  Tbe  judgment  should  be  reversed,  because  it 
api)ears  by  the  evidence  that  the  defen^nt  was  not  in- 
Gorpofated  at  tbe  time  of  the^  alleged  contract.  It 
seems  to  be  supposed,  on  the  part  of  the  plaintiff,  that 
the  effect  of  this  undisputed  fact  is  evaded  by  the  fifth 
finding  of  f  act,,  that  the  denization  (or,  as  it  is  called, 
reorganization)  of  the  defendant  on  August  1^  1863, 
was  without  notice  to  the  plaintiff,  and  was,  so  far  as 
it  affects  the  i^ntiff  or  his  rights^,  colorable  only. 
It  matters  not  whether  it  is  called  an  organization  or  a 
reorganization,  the  defendant  was  a  new  and  distinct 
Goirporate  entity,  not  in  existence  at  the  time  the  con- 
tmct  was  made ;  and  while  the  effect  of  a  contract 
Made  by  the  promoters  of  the  defendant  in  anticipa- 
tion of  the  defendant's  formation,  or  of  a  contract 
made  by  a  preceding  corporation  to  the  rights  of  which 
the  defendant  succeeded  by  assignment,  might  be  the 
wme  as  if  the  contract  were  made  by  tbe  defend^ 
ant,  that  is  another  and  a  different  cause  of  action, 
and  depends  upon  facts  not  alleged  in  the  complaint 
in  this  action^  not  met  by  the  answer,  and  not  prop- 
erly before  the  court  for  its  determination^  Tbe  action 
is  upon  a  contract  made  by  this  defendant,  and  not 
upon  any  obligation  devolved  upon  it  by  authority  of 
its  relation  to  any  preceding  persons  or  corporation. 
"Sot  only  were  there  no  allegations  to  this  effect  in  tbe 
complaint^  although  the  plaintiff  had  fuU  notice  of  the 
time  of  the  defendant's  organization  by  its  answer, 
and  full  opportunity  to  amend  accordingly,  but, 
tbrottghout  the  evidence,  no  testimony  was  offered 
by  the  plaintiff,  and  no  testimony  was  i)ermitted  on 
the  part  of  the  defendant  to  show  what  were  the  re- 
lalions  between  the  defendant  and  the  preceding  com* 
pany,  or  what  rights  or  obligations  were  devolved 
n^pon  the  defendant  by  those  relations. 
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III.  The  judgment  is  erroneous  in  including  two 
cents  for  each  pair  of  double  spring  hinges  made  by 
the  defendants,  upon  the  theory  that  each  double  hinge 
is  equivalent  to  a  pair  of  single  hinges.  This  is  an 
unwarrantable  extension  of  the  terms  of  the  contract. 
A  pair  of  hinges  is  a  pair  of  hinges ;  and  it  is  no  more 
because  by  putting  in  two  springs  instead  of  one  a 
door  can  be  made  to  swing  better.  The  plaintiff  him- 
self does  not  assert  that  a  double-acting  hinge  woold 
be  expressed  by  the  term  "a  pair  of  hinges,"  but 
says,  that  if  double-acting  hinges  are  wanted  this  is 
expressed. 

Sigismund  Kavfman^  attorney,  and  Lewis  San- 
ders,  of  counsel,  for  respondent,  on  the  questions  dis- 
cussed by  the  court,  urged : — ^The  defense  appears  to  be 
this  :  1.  That  the  first  assignee  of  plaiirtifTs  inventioa 
was  a  prior  company  of  the  same  name,  merged  in  the 
present  one.  2.  That  the  assignee  of  a  non-negotiable 
chose  in  action,  without  notice  for  value,  takes  it  dis- 
charged of  the  assignor's  obligations,  the  same  as 
negotiable  paper  before  due.  (a)  The  first  answer  to 
these  propositions  is  that  none  of  them  are  pleaded. 
The  second  is  that  plaintiff  never  had  any  notice  of  a 
second  company ;  never  assented  to  any  mere  assign- 
ment or  contract.  3.  The  answer  admits  letters  patent 
were  issued  to  it.  The  patent  shows  the  assignment 
was  from  plaintiff.  Defendant  cannot  deny  it  (Cook 
«.  Barr,  44  N.  T,  158  ;  Fearing  z>.  Irwin,  4  DaLy^  396 ; 
Bobbins  ^.  Codman,  4  E.  i).  Smith,  325 ;  Miller  t. 
Moore,  1  Id.  743).  The  recitals  in  the  patent  bind  de- 
fendant (Hardenburg  v.  Lakin,  47  N.  T.  Ill ;  Atlantic 
Dock  Co.  V.  Leavitt,  54  Id.  38 ;  Carver  v.  Jackson,  4 
Pet.  83  ;  Crane  v.  Morris,  6  Id.  611 ;  Dem  v.  Cornell,  3 
Johns.  Cas.  176).  4.  Defendant  did  have  notice  of  the 
terms  of  the  assignment,  and  paid  the  royalty  until 
March  6,  1864.    5.  There  is  no  evidence   defendant 
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paid  anything  for  the  assignment,  and  it  is  not,  there- 
fore, a  holder  for  value.  6.  The  old  Code  provides, 
section  112,  that  in  case  of  an  assignment  of  a  chose  in 
action,  the  action  by  the  assignee  shall  be  without  pre- 
judice to  any  set-off  existing  at  the  time  of  or  before 
notice  of  the  assignment.  This  preserves  the  old  com- 
mon law  rule,  where  action  had  to  be  in  name  of  as- 
signor. A  purchaser  of  a  chose  in  action  must  always 
abide  the  case  of  the  pecson  from  whom  he  buys,  and 
he  stands  entirely  in  the  place  of  the  latter  (Crane  v. 
Turner,  67  JST.  Y.  439  ;  61  Id.  88-105 ;  64  Id.  220- 
225  ;  60  Id.  66  ;  26  Jffow.  161).  7.  Defendant,  holding 
as  assignees  of  the  patent,  cannot  repudiate  it«  terms. 
By  claiming  the  fruits  of  the  assignment  they  must 
bear  its  burdens  and  ratify  all  the  means  by  which  it 
was  obtained  (Fowler  v.  N.  Y.  Gold  Exchange  Bank, 
67  JV.  T.  143,  and  cases  there^  cited ;  Qui  sentU 
commodum  sentire  debet  et  onus^  Brown^s  Leg.  Max. 
682  ;  Wood  i?.  Perry,  iBarh.  131 ;  Chamberlin  v.  Day, 
3  Cow.  353 ;  Countryman  v.  Boyer,  3  How.  889). 

By  the  Court— Cubtis,  Ch.  J.— The  defendant  is 
not  in  a  position  to  defeat  the  plaintiff's  claim  for  com- 
I)ensation,  for  the  use  and  enjoyment  of  his  invention, 
because  it  was  not,  as  it  insists,  at  the  time  the  plaintiff's 
assignment  bears  date,  a  corporation  duly  organized, 
under  the  laws  of  the  State  of  New  York,  and  was  not 
in  existence.  The  letters  patent  for  the  plaintiff's 
invention  issued  to  and  were  accepted  by  the  defend- 
ant at  a  time  subsequent  to  August  26,  1873,  when  the 
defendant  alleges  it  was  so  duly  organized  as  a  corpo- 
ration, and  ever  since  the  defendant  has  manufactured 
under  it.  As  the  plaintiff  had  no  notice  that  the 
defendant  was  not  duly  organized,  when  he  executed 
the  preliminary  assignment  of  the  invention,  and 
afterwards  caused  the  issue  of  the  letters  patent  to  the 
defendant,  at  a  time  when  it  was  duly  organized^  which 
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issue  was  accepted  by  the  defendant,  and  ratified  bj 
user  and  the  payment  of  the  accroing  royalties  there- 
under to  the  plaintiff,  until  the  defendant  compelled 
him  to  leave  its  employ,  no  xeason  exists  why  the 
defendant  should  avoid  its  liability.  If  the  defendaoi 
held  itself  out. as  a  corporation,  when  not  duly  incor- 
porated, and  preliminary  steps  were  taken,  whiek 
resulted  after  it  was  duly  incorporated  in  the  issue  to 
it,  and  the  vesting  in  it  of  the  letters  patent  of  the 
plaintiff's  invention,  the  defendant,  aftar  acceptance 
and  enjoyment  and  part  payment  at  the  rate  claimed 
by  plaintiff,  and  without  notice  to  plaintiff  of  any 
defect  in  its  corporate  existence,  at  a  period  previou 
thereto,  is  estopped  from  avoiding  the  obligation  to  pay 
the  plaintiff. 

The  questions  are  very  much  narrowed  by  the 
pleadings,  though  a  wide  field  was  presented  on  the 
argument. 

The  instnuments  under  which  the  defendant  has  the 
use  of  the  plaintiff's  invention,  and  upon  which  the 
plaintiff  claims,  are  under  seal,  and  there  appears  to  be 
no  ground  afforded  in  the  case,  for  sustaining  the 
defendant's  plea  of  the  statute  of  limitations. 

The  evidence  shows  that  one  jyair  of  double-acting 
hinges  is  composed  substantially  of  two  pairs  <rf 
single-acting  hinges,  and  sustains  the  findings  that 
each  of  the  double-acting  hinges  comprise  two  pairs  of 
single  hinges. 

There  is  nothing  presented  in  the  -case  and  excep- 
tions that  leads  me  to  the  conclusion  that  there  should 
be  a  revengal  of  the  judgment. 

The  judgment  and  order  apjpealed  from  should  be 
affirmed,  with  costs. 

Fbeedmak,  J.,  concurred. 
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CHARLES  N.  DURANT,  Plaintiff,  v.  WILLIAM 
P.  ABENDROTH,  Impleaded,  &o.,  Defendaj^t. 

L  Bakkbijftct  froceedinos. 
1.  Bes  cLdjndicata,  «s  to  special  partnereliip. 

<a)  Van  Dolsen  v.  Abendroth,  43  JV.  F.  Superior  Ot.  470,  followed. 

IL   DI8HI8SAL  OF  OOHFLAINT. 

1.  Movifig/or,  on  iffoeral  grounds^  one  tenable^  others  not. 
(a)  Effect  of. 
1.  The  fact  that  untenable  grounds*  are  also  assigned,  will  not 
cure  an  erroneous  ruling  on  an  assigned  tenable  ground. 
1.   Thia,  (dthough  hut  a  mngU  esoosptmi  w  taken  to  the  denial 
of  the  motion. 
3.  Ifo  cause  qf  action  proven, 
ift)  What  mat  be  xtroed  111  stjpfobt  of  this  obotkd. 
1.  A  defense  established  by  conceded   or  undisputed  facts, 
which  shows  that  the  claimed  cause  of  action  never  existed. 
1.  E.  G.  :  Bes  adjttdioata  against  pHaintiff  en  his  claimed 
eauee  of  action. 
m.  Direction  of  'verdict  f<mb  flacatiff  on  the  court's  own 

"MOTION. 

1.  Espoeption  to,  want  of. 
(a)  Effect  on  denial  of  motion  to  dismiss  cohflaint. 
1.  Does  not  affect  defendant's  right  to  a  new  trial,  if  his  mo- 
tion to  dismiss  was  well  founded. 

1.  Exceptions  ordered  to  Ite  heard  at  genend  term.     This, 
although  the  case  comes  before  the  general  term  upon 
exceptions  so  ordered  to  be  heard  on  the  court's  own 
motion. 
XV.  Trial. — Conduct  of. 

See  dismissal  of  complaint  and  direction  of  verdict,  swpra. 

Befoie  Curtis,  Oh.  X,  Sedgwick  and  Prebdman;,  J  J. 

Dedded  March  8, 1879. 

This  is  a  motion  by  defendant,  Abendroth,  for  a 
new  trial,  npon  exceptions  taken  at  a  jury  trial,  a 
verdict  having  been  rendered  in  favor  of  plaintiflP,  by 
the  direction  of  the  court.    The  judge  ordered  the  ex- 
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ceptions  to  be  heard  in  the  first  instance  at  the  general 
term,  and  the  judgment  in  the  meantime  suspended. 

The  plaintiff  sued  the  defendants  as  copartners  in 
the  firm  of  GriflSth  &  Wundram.  The  cause  of  action 
is  a  balance  unpaid  of  an  account  stated.  That  the  ac- 
count was  stated,  and  the  balance  sued  on  found  to  be 
due,  is  admitted  by  the  answer  of  the  defendant, 
Abendroth,  he  being  the  only  defendant  who  answered. 

The  answer  set  up  that  defendant  Abendroth  was 
not  a  general  partner,  but  a  special  partner  only,  of 
the  other  defendants ;  that  on  November  23,  1872,  the 
firm  of  GriflBith  &  Wundram,  and  they  individually, 
were  duly  adjudicated  bankrupts ;  that  plaintiff's  claim 
was  duly  proved ;  that  appellant  was  made  assignee; 
that  thereafter  the  firm  was  adjudged  to  be  a  sp^dal 
partnership ;  that  the  assignee  paid  on  said  claim  a  divi- 
dend ;  and  that  such  adjudication  had  been  in  force  more 
than  one  year  before  the  commencement  of  this  action, 
and  now  remains  in  full  force  and  effect. 

Upon  the  trial,  the  following  proof  was  given  in 
respect  to  the  bankruptcy  defense. 

The  i)etition  in  bankruptcy  of  George  W.  Wundram 
on  his  own  behalf,  and  against  his  i)artner,  John 
Griffith,  dated  November  23,  1872,  and  the  schedules 
annexed. 

The  adjudication  in  bankruptcy,  dated  November 
30,  1872,  wherein  it  was  "adjudged  that  John  Griffith 
and  George  W.  Wundram,  and  the  copartnership  of 
Griffith  &  Wundram,  became  bankrupt  before  the 
filing  of  the  petition,  and  they  are  therefore  declared 
and  adjudged  bankrupts  accordingly." 

The  assignment  of  all  the  assets,  real  and  personal, 
of  the  firm  and  the  individuals. 

The  notice  to  the  creditors  of  the  meeting  to  prove 
their  debts  and  choose  an  assignee,  with  an  order  of 
publication  and  due  proof  thereof.    Proof  of  debt  upon 
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this  claim  showing  thai  the  said  Griffith  &  Wnndram, 
and  the  persons  by  and  against  whom  a  petition  for 
adjudication  of  bankruptcy  had  been  filed,  at  and  be- 
fore the  filing  of  the  said  petition,  were  indebted  in  the 
sum  claimed.  That  Joseph  McDonald  &  Co.,  creditors 
of  Griffith  &  Wnndram,  presented  a  petition  to  have  cer- 
tain claims  against  said  firm  that  had  been  assigned  to 
defendant  rehelard  and  disallowed,  dated  August  6, 1873. 

That  on  this  petition  Judge  Blatohford  ordered  a 
rehearing  on  notice  to  all  the  creditors.  On  the  same 
day  the  order  was  issued. 

The  report  and  opinion  of  the  register,  in  which  he 
determines  as  follows :  "  It  appears  from  the  evidence 
taken  at  this  second  general  meeting  of  the  creditors 
of  the  bankrupts,  that  John  Griffith  and  George  W. 
Wnndram,  the  partners  in  this  bankruptcy,  were  the 
general  partners  of  the  limited  partnership  of  Griffith 
&  Wundram,  of  which.  William  P.  Abendroth,  the 
assignee  in  bankruptcy,  was  the  special  partner." 
The  register,  therefore,  concludes:  "  the  said  William 
P.  Abendroth  is  entitled  to  reserve  and  retain  the  div- 
idend on  those  claims  to  his  own  use." 

Upon  this  report  Judge  Blatohford  made  this  in- 
dorsement: "I  concur  in  the  conclusions  of  the  reg- 
ister as  to  the  claims  above  mentioned.  October  13, 
1875.  Samuel  Blatohford,  district  judge."  He  also 
made  an  order  for  paymeiit. 

The  election*  of,  and  order  appointing  defendant 
assignee  of  said  Griffith  &  Wundram  was  also  shown. 

The  report  of  the  register  shows :  "  Col  well  Broth- 
ers "  (the  owners  of  said  daim)  **  signed  the  paper 
at  the  first  meeting  of  the  creditors  of  the  bankrupts, 
choosing  Abendroth  to  be  the  assignee  in  bankruptcy 
of  the  estate  and  effects  of  the  bankrupts ;' '  the  election 
of  Abendroth  was  unanimous." 

It  was  admitted  that  Mr.  Abendroth,  as  such  as- 
signee, paid  to  said  Oolwell  &  Brothers,  a  dividend  of 
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six  per  cent,  out  of  the  assets  of  the  assigned  estate. 
The  complaint  alleges  that  this  payment  was  made  on 
November  17,  1875,  and  the  answer  admits  it,  so  that 
this  payment  was  subsequent  to  the  adjudication. 

The  court  directed  a  verdict  for  plaintiff,  exceptions 
to  be  heard  in  the  first  instance  at  the  general  term. 

Norwood  &  Coggeshall^  attorneys,  and  Carlisle 
Norwood^  Jr.^  of  counsel,  for  plaintiff,  on  the  ques- 
tions considered  in  the  opinion,  urged : — I.  The  de- 
fendant's counsel  moved  for  the  dismissal  on  three 
distinct  grounds,  and  took  but  a  single  exception  to 
the  denial  of  the  motion.  It  follows  that  if  the  refusal 
of  the  court  to  dismiss  can  be  sustained  as  to  any  one 
of  the  grounds  of  the  motion,  then  a  single  exception 
to  the  three  grounds  stated  was  not  well  taken,  and 
presents  no  question  for  review  (Coghlan  tJ.  Dinsmore, 
1  Ahh.  Ct.  of  App.  375  ;  Day  v.  Roth,  18  N.  F.  448 ; 
Haggart  v.  Morgan,  5  Id.  4^2 ;  Buch  v,  Bemsen,  34  Id. 
383).  The  motion  to  dismiss  on  the  ground  that  plaint- 
iff had  not  proved  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant  Abendroth  was  prop- 
erly denied.  The  answer  had  admitted  the  liability  of 
the  copartnership  of  Orifflth  &  Wundram,  the  defend- 
ant Abendroth  simply  contending  that  he  was  not  a 
member  of  that  firm.  The  proof  was  that  he  was  a 
member  of  that  firm,  the  same  facts  having  been  estab- 
lished as  were  shown  when  this  court  before  held  him 
liable  in  the  case  of  Durant  v.  Abendroth  {ante). 

II.  If  the  defendant  wished  to  have  the  right  to 
review  the  ruling  directing  a  verdict  against  him,  he 
should  not  have  applied  to  have  the  exceptions  heard, 
in  the  first  instance,  at  the  general  term,  but  should 
have  allowed  a  judgment  to  be  entered,  and  then  coald 
have  appealed  therefrom,  or  he  might  have  made  a  mo- 
tion for  a  new  trial  at  the  circuit  or  special  term.  But 
he  has  chosen  to  rely  on  his  exceptions  (Price  v.  Keyes, 
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1  ffun,  180,  182 ;  Hoxie  v.  Green,  37  Bow.  Pr.  97). 
(a)  The  Code  distinctly  points  out  that  the  exceptions 
only  are  to  be  heard,  and  nnmerons  decisions  have 
settled  the  practice.  These  decisions  hold  there  are 
bnt  three  methods  provided  for  reviewing  exceptions. 
The  review  may  be  had  by  an  appeal  from  the  judg- 
ment ;  by  a  motion  for  a  new  trial  upon  the  exceptions 
at  the  general  term,  under  such  an  order  as  was  made 
in  this  case ;  and  by  a  motion  for  a  new  trial  at  the 
circuit  or  special  term  (Price  v.  Keyes,  1  Bun,  177 ; 
Sheaf  V.  Utica  &  B.  R.  R.  R.  Co.,  2  N.  T.  Supreme  CL 
[Thomp.  &  Coolcjj  388 ;  Emmons  v.  Wheeler,  3  ffun^ 
'645 ;  McMicken  v.  Lawrence,  1  J.  &  8.  540).  (ft)  A 
direction  of  a  verdict  against  a  defendant  having  made 
a  defense,  is  a  ruling  by  the  court  that  the  testimony 
or  evidence  produced  by  such  party  is  insufficient  to 
establish  his  defense.  By  such  a  ruling  the  effect  of 
the  defendant's  evidence  is  passed  upon,  and  in  order 
to  review  such  a  ruling,  there  must  be  an  exception  by 
pefendant  (Requa  v.  Holmes,  16  N.  T.  201).  Such  a 
ruling  is  in  fact  the  charge  to  the  jury,  and  though 
consisting  of  but  a  single  proposition,  an  exception 
must  be  iaken  in  order  to  review  it  (Requa  v.  Holmes, 
supra),  (c)  Error  cannot  be  assigned  upon  any  ruling 
of  the  court  in  the  progress  of  a  trial,  unless  by  the 
bill  of  exceptions  it  appears  that  an  exception  was 
taken  to  such  ruling  (Granger  Iron  Co.  v.  Street,  19 
OhiOj .  300). 

m.  As  to  the  decision  of  this  court  at  general  term 
in  Van  Dolsen  v.  Abendroth :  That  decision  has  no 
application  here.  The  following  matters  were  ad- 
mitted by  the  demurrer,  and  formed  the  basis  of  the 
general  term  decision,  but  such  matters  are  not  shown 
at  all  in  this  case.  1.  That  on  or  about  November 
23,  1872,  voluntary  and  involuntary  proceedings  were 
duly  instituted  in  the  United  States  district  court, 
wherein  said  firm  were  duly  adjudged  bankrupts.    As 
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has  been  pointed  out,  the  defendants  proof  has  not 
sustained  this  allegation  which  the  demurrer  admitted 
2.  That  such  proceedings  were  had  in  the  bank- 
ruptcy matter  to  which  plaintiff  and  defendant  were 
I)arties  that  it  was  duly  adjudged  and  determined  that 
John  Griffith  and  Gteorge  W.  Wundram,  the  bankrupts 
in  this  bankruptcy,  were  the  general  partners  in  the 
limited  partnership  of  Griffith  &  Wundram,  of  which 
William  P.  Abendroth  was  the  special  partner.  As 
has  been  urged  on  this  brief,  the  proof  does  not  show 
such  an  adjudication.  And  the  attention  of  the  court 
is  especially  directed  to  the  fact  that  what  the  respond- 
ent relies  on  as  a  judgment  is  only  an  opinion  of  a 
register  in  bankruptcy.  A  register  in  bankruptcy  has 
no  authority  to  adjudicate  such  a  question. 

Arnotcx,  Hitch  &  Woodford^  attorneys,  and  Wm, 
Henry  Attioux^  of  counsel,  for  defendant. 

By  the  Court.— Curtis,  Ch.  J.— The  principal 
question  presented  is  very  much  the  same  as  that 
passed  upon  by  the  general  term  in  Van  Dolsen  «. 
Abendroth,  43  iT.  F.  Superior  CL  470. 

In  this  latter  case,  the  plaintiff  Van  Dolsen  was  a 
party  to  the  proceedings  in  bankruptcy,  where  it  was 
competent  to  have  Abendroth  adjudged  a  general  part- 
ner, if  he  had  elected  to  interpose  such  a  claim  and 
establish  it ;  but  he  did  not,  and  participated  in  the  divi- 
dend under  the  adjudication  in  bankruptcy,  in  which 
Abendroth  was  held  a  special  partner.  The  court  con- 
sidered that  it  would  be  inconsistent  with  well-settled 
rules,  that  this  matter,  which  was,  or  could  have  been 
determined  in  the  proceedings  in  the  United  States  dis- 
trict court,  should  be  allowed  to  be  litigated  here,  and 
overruled  the  demurrer  to  the  defendant's  answer. 

The  answer  in  the  present  case  is  similar,  but  the 
question  comes  before  the  court  after  a  trial,  upon  ex- 
ceptions. 
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The  evidence  shows,  that  the  plaiatifTs  assignor, 
Colwell  &  Brother,  were  parties  to  the  proceedings  in 
bankruptcy,  and  received  a  dividend  under  the  adjudi- 
cation. They  had  their  opportunity  to  show  that  the 
defendant  Abendroth  was  liable  as  a  general  partner. 
They  knew  of  the  advertisement  of  the  limited  partner- 
ship. If  they  wished  to  contest  its  legality,  they  had 
their  recourse  to  the  records  in  the  county  clerk's  office, 
and  to  the  bankrupts,  and  to  their  books  and  papers 
in  the  hands  of  the  assignee,  the  defendant,  and  an 
opportunity  in  the  federal  court  of  being  heard,  and  of 
having  an  adverse  decision  reviewed.  It  was  in  evi- 
dence that  at  the  second  general  meeting  of  the  creditors, 
the  register  held,  that  it  appeared  by  the  evidence  that 
Griffith  &  Wundram,  the  bankrupts,  were  the  general 
partners  of  the  limited  partnership  of  "  Griffith  &  Wun- 
dram," and  that  the  defendant  Abendroth  was  its  special 
partner,  and  it  was  also  shown,  that  the  report  and 
certificate  of  the  register  were  approved  by  the  United 
States  district  judge.  The  decretal  order  of  the  judge 
recites  that  due  notice  had  been  given  of  such  second 
general  meeting  to  all  the  creditors  of  the  bankrupts,  as 
appeared  by  the  proof  thereof,  duly  filed.  In  all  these 
bankruptcy  proceedings  the  plaintiff's  assignors  were 
actors,  and  participated  in  the  results.  If  these  bank- 
ruptcy proceedings  were  irregular,  or  the  decision 
erroneous,  they  had  then  and  there  an  ample  oppor- 
tunity for  a  rehearing,  or  a  review.  But  having  pro- 
ceeded thereunder  without  raising  this  question,  which 
they  could  have  done,  and  having  gathered  all  the 
fruits  of  that  adjudication,  they  are  debarred  from 
raising  it  here. 

There  is  nothing  that  appears  at  the  trial  of  the 
present  case  in  regard  to  this  question  to  take  it  out 
of  the  scope  of  the  decision  in  the  corresponding  case 
of  Van  Dolsen  v.  Abendroth,  above  referred  to. 

At  the  close  of  the  plaintiff's  case,  the  defendant 
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moved  to  dismiss  the  complaint,  which  the  court 
denied  for  the  present.  At  the  close  of  the  testimony, 
the  defendant  moved  to  dismiss  the  complaint.  That 
motion  was  denied  and  the  defendant  excepted. 

This  motion  was  substantially  a  motion  to  dismiss 
the  complaint,  for  the  reason  that  the  evidence  failed 
to  establish  a  cause  of  action  against  the  defendant, 
Abendroth.  If  the  court  ought  to  have  granted  this 
motion,  to  dismiss  the  complaint,  the  fact  that  other 
reasons  or  grounds  which  may  not  have  been  tenable 
were  also  mentioned,  does  not  sustain  an  erroneous 
ruling  denying  it.  A  motion  to  dismiss,  on  the  ground 
that  no  cause  of  action  is  proved  against  the  defend- 
ant, may  present  a  question  vital  to  the  litigation. 
The  law  does  not  contemplate,  that  where  no  cause  of 
action  is  proved,  the  court  should  by  any  informality 
in  the  form  of  the  motion  to  dismiss  the  complaint,  be 
placed  under  the  necessity  of  finding  that  there  is  one 
proved,  and  what  it  is,  and  of  directing  a  verdict  ac- 
cordingly. 

The  court  directed  a  verdict  for  the  plaintiff  for 
$7,061.24,  and  ordered  the  exceptions  to  be  heard  in 
the  first  instance  at  the  general  term,  but  the  case  does 
not  show  that  these  dii-ections  were  made  upon  the 
motion  of  either  party,  or  that  any  oxception  was 
taken  to  the  direction  for  a  verdict.  This  subsequent 
disposition  of  the  case  did  not  affect  the  accrued  right 
of  the  defendant,  if  there  was  no  cause  of  actioa 
proved  against  him,  and  he  had  moved  for  a  dismissal 
of  the  complaint  and  excepted  to  the  denial  of  his 
motion. 

Defendant's  exception  should  be  sustained,  and  the 
verdict  set  aside,  and  there  should  be  a  new  trial,  with 
costs  to  appellant  to  abide  the  event. 

Sedgwick  and  Freedmak,  JJ.,  concurred. 
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CHABLES  FAULKNER,  and  others,  Plaintiffs, 
V.  WILLIAM  T.  HART,  and  others,  Defend- 

.  ANTS. 

L  Resposdbat  bupebiok. 
1.  EXCEPTION  FROM  THE  RULE,  OF  AN  EMPLOYER  OO- 
CUPYING  A  REPRESENTATIVE   OR  OFFICIAL  CHARAC- 
TER; WHO  DO  NOT  FALL  WITHIN. 

(a)  Trustses  for  holders  of  railroad  mortgage  bonds,  in  posses- 
sion of  and  operating  the  railroad,  do  notfaU  toithin, 

n.   CoifMON  CARBESBd. 

1.  Railroads, 
(a)  LiahUity  as  common  earriers  after  trantportation  to  place  of  des' 
tinaiion — when  does  it  cease  t 

1.   QtTEBTION  IS   TO   BB  DBTBBHINED  BT  THB   LAW    OF    THB 
PLACE  OF  DELIYEBY. 

1.  In  a  case  where  the  shipper  must  be  deemed  to  know 
the  usage  of  the  carrier  in  delivering  freight  at  the 
place  of  destination,  and  the  law  of  that  place  in 
respect  to  it,  and  the  inference  from  the  evidence  is  in 
conformity  with  the  view  that  the  original  contract 
called  for,  and  the  shipper  contemplated  a  delivery  in 
accordance  with  the  usage  and  law  prevailing  at  that 
place,  the  facts  are  not  of  a  character  to  appeal  very 
strongly  to  the  courts  of  this  State  to  give  the  parties 
a  remedy  in  conflict  with  the  law  of  that  place,  as  de- 
fined by  its  courts. 
IIL  Massachusbtts. 
1.  COMMON  CARRIERS  ;   LIABILITY  OF  AS,   WHEN  THB 
LAW  OF  MASSACHUSETTS  GOVERNS. 

(a)  By  the  usage  of  railroad  companies  no  freight  was  delivered 
between  5^  p.  m.,  on  Saturday  night  until  the  next  Monday 
morning.  All  freight  remaining  undelivered  at  5)^  p.  ic.  Sat- 
urday was  stored  in  the  company^s  freight  warehouse,  ready 
for  delivery  when  called  for  on  the  following  Monday. 

Held,  iindbb  the  law  of  Massachusbtts, 
that  although  the  train  containing  the  goods  had  arrived  on 
Saturday  at  9%  p.  m.,  and  the  consignee  was  in  attendance 
to  receive  tiiem,  yet  as  it  did  not  arrive  in  time  for  the  de- 
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livery  of  the  goods  to  the  consignee  before  5)^  p.  M.  of  that 
day,  the  company^s  liability  as  common  carrier  ceased  upon 
a  discharge  of  the  goods  from  the  cars  to  the  company'i 
freight  warehouse. 
tV.  Pbrformance. 
1.  LAW  OF  PLACE  OP. 
(a)  Governing  matters  connected  with  the  performance  of  a  con- 
tract made  elsewhere. 

See  Cabbebr,  eupra, 
• 

Before  Curtis,  Ch.  J.,  Sedowick  and  Freedmak,  JJ. 

JDedded  Momih  8,  1879. 

This  ease  comes  before  the  court  in  a  controversy 
submitted  under  section  1279  of  the  Code.  The  facts 
appear  in  the  opinion. 

McDaniely  Lummis  &  SoutJier^  attorneys,  and  Ev- 
erett P.  Wheeler,  of  counsel,  for  plaintiffs,  argued :— I. 
There  can  be  no  question  that  the  weight  of  authority, 
both  in  this  country  and  in  Europe,  is  that  the  words  "to 
deliver  goods  to  a  consignee,"  in  an  agreement  for  the 
carriage  of  goods,  do  not  mean  to  deposit  them  in  a 
warehouse,  wharf  or  station,  without  giving  the  consig- 
nee notice  of  their  arrival  and  reasonable  opportunity 
to  take  them  away.  Originally,  common  carriers  under- 
took to  deliver  goods  to  the  consignee  at  his  warehouse 
or  place  of  business.  When  steamships  acquired  the 
greater  part  of  the  carrying  trade  by  sea,  and  railroads 
the  greater  part  of  it  by  land,  it  was  found  that  to  do 
this  was  inconsistent  with  the  convenience  of  business, 
and  the  rule  was  so  far  modified  as  to  allow  a  deposit 
of  the  goods  in  a  suitable  wharf  or  warehouse,  with 
notice  to  the  consignee,  and  a  reasonable  opportunity 
given  to  him  to  take  them  away,  to  take  the  place  of  a 
delivery  to  him  personally  (Mc Andrew  v.  Whitlock, 
52  If.  r.  40]  Ostrander  v.  Brown,  15  Johns.  39,  Platt, 
J.  ;  2  KenCs  Com.  605 ;  Richardson  7>.  €k)ddard,  23 
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Mow.  TJ.  S.  88 ;  Gatliflf  v.  Bourne,  4  Bing.  N.  C.  314  ;  3 
Mann.  &  Or.  337 ;  11  Clarke  <fe  Fin.  45).  To  the  same 
effect  are  Price  v.  Powell,  3  Oomst.  322 ;  Zinn  ©.  N.  J. 
Steamboat  Co.,  49  N.  T.  442 ;  Sherman  z).  Hudson  R. 
R.  R.,  64  Id.  264 ;  The  Sultana  v.  Chapman,  5  Wis. 
454 ;  Slade  v.  Payne,  14  La.  Ann.  463 ;  Dean  v.  Vac. 
caro,  2  Head,  489 ;  The  Peytona,  2  Curtis  C.  Ct.  21 ; 
Graves  n.  Hartford  &  N.  Y.  Co.,  38  Conn.  143  ;  Chicago 
&  Rock  Island  R.  R.  i>.  Warren,  16  lU.  502 ;  Moses  v. 
Boston  &  Maine  R.  R.,  32  N.  H.  623 ;  The  Tangier, 
1  Clifford,  396 ;  Redfield  on  Carriers,  §§  110,  111 ; 
Story  on  BailToents,  §  645. 

II.  It  is  contended  by  the  defendants  that  the  two 
Massachusetts  decisions  mentioned  in  the  agreed  state- 
ment establish  that  there  is  a  local  law  in  Massa- 
chusetts which  differs  from  that  of  the  rest  of  the 
WQrld,  and  that  the  contract  in  question  is  to  be  con- 
strued with  reference  to  this  local  law.  It  is  believed 
that  neither  of  these  positions  is  tenable.  The  Massa- 
chusetts cases  do  not  purport  to  hold  that  there  is  any 
such  local  law.  They  are  decisions  in  reference  to  a 
principle  of  general  commercial  law,  and  do  not  pur- 
port to  be,  and  are  not,  in  fact,  based  upon  any  loc^ 
statute,  usage  or  custom.  Therefore,  although  due 
weight  will  undoubtedly  be  given  to  these  decisions, 
they  are  not  binding  upon  other  courts  (Swift  t.  Ty- 
son, 16  Pet.  1 ;  Meade  t.  Beale,  Taney,  339  ;  Austin 
-».  Miller,  5  McLean,  189 ;  The  George,  Olcott,  89  ;  Pine 
Grove  v.  Talcott,  19  Wall.  666 ;  Robinson  z.  Commer- 
cial Ins.  Co.,  3  Sumner,  220 ;  Richardson  v.  Goddard, 
and  The  Tangier,  supra).  In  like  manner,  the  supreme 
court  of  New  Hampshire,  in  an  action  for  the  non- 
delivery of  goods,  agreed  to  be  transported  to  Boston, 
which  were  burned  before  delivery  to  the  consignee, 
refuse  to  follow  the  Massachusetts  cases  (Moses  n. 
Boston  &  Maine  R.  R.,  32  N.  H.  523).  The  language  of 
Blackstone  in  his  Commenta:ries,  vol.  1,  p.  273,  and  vol. 
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4,  p.  67,  is  ia  point.  Undoubtedly  the  books  of  reports 
of  cases  are  presumptive  evidence  of  the  law.  But  as 
Benedict-,  in  his  work  on  Admiralty,  section  313,  b, 
well  says  :  * '  They  are,  however,  evidence  which  may 
be  rebutted,  and  when  successfully  rebutted  their 
evidence  cannot  prevail.  No  number  of  erroneous  de- 
cisions can  furnish  sufficient  reason  for  deciding  con- 
trary to  law.  When  a  decision  has  been  followed, 
without  hesitation  or  consideration,  by  many  others,  it 
is  but  one  decision,  of  which  the  others  are  but  echoes. 
The  question  always  remains,  what  is  the  law,  and  de- 
cisions are  to  be  weighed,  not  counted."  So  also,  1 
Kent  Com.  477:  ''It  is  probable  that  the  records  of 
many  courts  in  this  country  are  replete  with  hasty  and 
crude  decisions ;  and  such  cases  ought  to  be  examined 
without  fear  and  revised  without  reluctance,  rather 
than  to  liave  the  character  of  our  law  impaired,  and 
the  beauty  and  harmony  of  the  system  destroyed  by 
the  perpetuity  of  error." 

III.  The  Massachusetts  caseq  referred  to  in  the 
agreed  case  are  not  sufficient  for  the  defendants'  pur- 
pose, even  if  they  constituted  a  rule  of  decision  for 
this  court.  It  is  agreed  in  the  statement,  that  the  Nor- 
wich and  New  York  Transportation  Company,  at  New 
York  receipted  for  the  cases  in  good  order,  to  be  trans^ 
ported  to  Boston  and  delivered  to  the  plaintiffs'  firm 
in  Boston.  In  the  cases  of  Rice  v.  Hart,  and  of  the 
Norway  Plains  Company  9.  Boston  and  Maine  Rail- 
road, it  did.  not  appear  that  there  was  an  express 
agreement  to  deliver  to  the  consignee.  C.  J.  Shaw 
limits  the  latter  decision  to  a  case  where  there  is  no 
special  agreement  to  deliver  to  the  consignee.  The 
case  of  Stevens  v.  Boston  &  Maine  Railroad  (1  Oray^ 
277),  shows  that  where  there  is  an  actual  refusal  by 
the  common  carrier  to  deliver,  the  doctrine  in  the  Nor- 
way Plains  case  is  not  applied,  even  by  the  local  courts 
of  that  State.    It  may  be  claimed  that  the  case  of  Rioe 
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V.  Hart,  mentioned  in  the  agreed  statement,  overmles 
this  last  mentioned  decision.  Bat  as  the  contract  in 
suit  was  made  before  the  decision  in  Eichardson  v. 
Hart,  this  court  will  not  give  to  that  a  retroactive  effect 
so  as  to  change  the  character  of  a  previous  contract 
(Harris  v.  Jex,  65  N.  Y.  421,  and  cases  cited). 

IV.  The  position  taken  by  the  defendants  involves 
another  fallacy,  to  wit :  That  when  a  contract  is  made 
in  one  State  to  be  performed  partly  in  that  State  and 
partly  in  other  States,  the  construction  of  the  language 
nsed  in  the  contract  is  always  to  be  determined  by  the 
law  of  the  State  where  the  performance  is  to  terminate. 
It  is,  however,  submitted  that  the  decision  in  the  case 
of  a  contract  made  in  one  State  to  be  performed  in 
another  depends  upon  the  question,  was  the  con- 
tract made  in  reference  to  the  laws  of  the  place  of  per- 
formance ?  (Donnelly  v,  Corbett,  3  8eld.  500  ;  Baldwin 
X.  Hale,  1  Wall.  223 ;  Dyke  v.  Erie  Railway  Co.,  45  N. 
T.  113.)  Now  it  is  not  to  be  supposed  that  parties 
contracting  in  one  State  know  or  contract  with  refer- 
ence to  peculiar  and  unique  decisions  of  another  State 
as  to  what  the  law  merchant  is.  As  already  shown, 
that  is  presumed  to  be  the  same  everywhere.  A  con- 
tract made  in  New  York,  which  uses  the  words  "to 
deliver  to  Faulkner,  Page  &  Co."  is  not  to  be  con- 
strued as  to  the  meaning  of  the  word  "deliver,"  with 
reference  to  certain  decisions  of  the  local  Massachusetts 
courts.  It  would  seem  almost  too  clear  for  argument, 
that  when  two  men  in  the  State  of  New  York  use  the 
word  "  deliver,"  they  use  it  in  the  sense  in  which  peor 
pie  in  that  State  commonly  understand  it,  and  not  in 
the  sense  in  which  people  in  Boston  may  understand 
it.  The  very  decisions  cited  for  the  defendants  admit 
this.  They  maintain  that  in  the  absence  of  such  a  con- 
tract the  carrier  is  not  bound  to  deliver  to  the  con- 
signee, but  performs  his  whole  duty  as  carrier  by 
delivering  his  goods,  not  to  the  consignee,  but  to  him- 
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self  as  warehouseman.  But  they  never  held  that  if  he 
does  contract  to  deliver  to  the  consignee,  he  is  not 
bound  by  his  contract.  The  legislature  of  the  State  of 
Massachusetts  has  no  power  to  make  a  law  impairing 
the  obligation  of  a  contract  to  deliver  to  the  consignee ; 
much  less  can  their  local  courts  impair  the  obligation 
of  such  a  contract,  and  say  that  it  does  not  mean  what 
it  says,  but  that  it  means  something  else  quite  different 
(Gelpcke  v.  Dubuque,  1  Wall.  175,  206 ;  Olcott  ^>. 
Pond  du  Lac,  16  Id.  678).  The  presumption  is,  in  the 
absence  of  evidence  to  the  contrary,  that  the  words  in 
the  contract  were  used  by  the  parties  in  their  ordinary 
meaning,  and  not  in  a  special,  local  and  technical 
sense.  Indeed,  it  is  held  by  the  courts  of  this  State 
that  even  a  local  usage  to  the  contrary  will  not  avail  in 
an  action  against  a  carrier  on  an  agreement  to  deliver 
to  the  consignee  (Ostrander  t).  Brown,  16  Johns.  39). 
And  the  authorities  are  uniform  that  a  local  usage  of 
any  sort  is  not  valid  in  opposition  to  the  express  lan- 
guage of  a  contract  between  parties,  and  that  if  the 
language  of  the  contract  is  explicit,  it  cannot  be  varied 
or  contradicted  by  parol  evidence,  or  a  meaning  given 
to  the  contract  different  from  that  called  for  by  its 
terms  (Col  lender  v.  Dinsmore,  55  N.  T.  200 ;  1  Greerd. 
Evid.  §  295  ;  Broom  Legal  Maxims^  4m). 

y.  The  regulation  of  the  defendants,  closing  their 
freight  station  at  half-past  five  on  Saturday,  was  un- 
reasonable. If  they  would  terminate  their  liability  as 
common  carriers,  they  certainly  should  afford  to  a  con- 
signee present  to  receive  the  goods  an  opportunity 
to  take  them  away  ;  especially  on  Saturday.  The  va- 
lidity of  this  regulation  does  not  appear  to  have  been 
considered  by  the  Massachusetts  court.  But  it  is  only 
reasonable  by-laws  and  regulations  that  are  valid 
(Elwood  n.  Bullock,  6  Ad.  <fe  EU.  N.  8.  383 ;  Barney 
z.  Steamboat  Co.,  67  N.  T.  301 ;  Hibbard  v.  New 
York  Central  B.  R.,  18  Id.  455). 
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Weeks  &  Forster^  attorneys,  and  George  H,  Fors- 
ter  with  G.  W.  Baldwin^  of  counsel,  for  defendants,  on 
the  questions  considered  by  the  court,  argued  : — I.  As 
trustees  for  the  bondholders  of  the  insolvent  Boston, 
Hartford  and  Erie  Railroad  Company,,  no  negligence 
can  be  imputed  to  defendants.  They  are  running  and 
operating  the  road  as  such  trustees.  They  have  not 
assumed  to  act  other  than  as  such  trustees,  and  have 
not  held  themselves  out  as  carriers  of  freight  other  than 
as  such  trustees.  No  personal  neglect  is  imputed  to 
them,  either  in  the  selection  of  agents  or  in  the  per- 
formance of  any  duty.  They  are,  therefore,  not  liable 
to  this  claim  of  the  plaintiffs.  The  doctrine  of 
respondeat  superior  does  not  apply  to  cases  where 
the  employer  occupies  a  representative  or  official 
character,  and  has  not  individual  or  personal  in- 
terest in  the  property  or  business  in  which  the  sub- 
ordinate is  employed  (Cardot  v.  Barney,  63  JN'.  7. 
281  ;  Lane  v.  Cotton,  1  Ld.  Man^.  646 ;  S.  C,  1 
SalTc.  17 ;  Whitfield  v.  Lord  Ledespencer,  Cowp.  764 ; 
Hall  V.  Smith,  2  Bing,  156  ;  Duncan  v.  Findalter,  6  CI. 
&  Fin.  894).  The  principle  was  recognized  in  Bush  n. 
Steinman  (1  B.  &  P.  404),  and  the  defendant  held 
liable  for  the  reason  that  the  work  was  carried  on  for 
his  benefit. 

II.  By  the  law  of  Massachusetts  proprietors  of 
a  railroad,  who  transport  goods  over  their  road  for 
hire,  and  deposit  them  in  their  warehouse  without 
additional  charge,  until  the  owner  or  consignee  has  a 
reasonable  time  to  take  them  away,  are  not  liable  as 
common  carriers  for  the  l6ss  of  the  goods  by  fire,  with- 
out negligence  or  default  on  their  part,  after  the  goods 
are  unladen  from  the  cars,  and  placed  in  the  ware- 
house, but  are  liable  as  warehousemen  only  for  want 
of  ordinary  care,  although  the  owner  or  consignee  has 
no  opportunity  to  take  the  goods  away  before  the  fire. 
The  proprietors  of  a  railroad  are  not  obliged  to  give 
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notice  to  the  consignee  of  the  arrival  of  goods  trans- 
ported by  them,  in  order  to  exonerate  themselves  from 
their  liability  as  common  carriers.    By  the  law  of  the 
place  of  delivery,  therefore,  the  liability  of  the  defend- 
ants, if  common  carriers,  became  merely  that  of  ware- 
housemen, as  soon  as  the  goods  had  been  deposited  in 
the  freight  depot,  and  delivery  from    themselves  as 
common  carriers  to  themselves  as  keepers  for  hire, 
discharged    their    responsibility  as  common   carri^is 
(Norway  Plains  Company  v.  Boston  &  Maine  R.  R,  1 
Oray,  263 ;  Rice  v.  Hart,  118  Mass.  201).    The  role 
thns  established,  after  argument  by  eminent  counsel 
and  upon  much  consideration,  and  supported  by  great 
force  of   reasoning,  has  ever  since  been  considered 
settled  law  in  that  commonwealth  (Sessions  v.  West- 
ern R.  R.,  16  Gray^  132 ;  Rice  v.  Boston  &  Worcester 
R.  R.,  98  Mass.  312  ;  Miller  v.  Mansfield,  112  Id.  260; 
Stowe   V.   New  York,   Boston  &  Providence  R.  R, 
113  Id.  521).    And  it  has  been  recognized  in  the  ablest 
decisions,   which  have  taken  a  different  view  of  the 
subject,  as  a  rule  of  a  definite  and  practicable  charac- 
ter and  of  easy  application  (Moses  v.  Boston  &  Maine 
R.  R.,  32  N.  H.  623,  543 ;  Graves  «.  Hartford  &  New 
York  Steamboat  Co.,  38  0(mn.  143,  151).    This  case 
does  not  require  us  to  consider  whether  the  rule  should 
extend  to  a  case  in  which  the  goods  have  not  arrived  at 
their  final  destination,  but  are  held  by  one  railroad 
corporation  in  a  warehouse  at  the  end  of  its  own  line, 
with  the  duty  of  forwarding  them  by  another  carrier 
to  their  ultimate  destination,  as  to  which  the  judg- 
ments of  the  supreme  court  of  the  United  States  in 
Railroad  Co.  ^.  Manufacturing  Co.  (16  Wall.  318),  and 
of  the  court  of  appeals  of  New  York,  in  McDonald  c. 
Western  Railroad  (34  N.  Y.  497),  seem  to  be  in  conflict 
with  the  opinions  expressed  in  Denny  v.  New  York 
Central  Railroad  (13  Oray^  481,  487),  and  Judson  v. 
Western  Railroad  (4  AUm,  620,  523).    The  other  cases 
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cited  for  the  plaintiffs,  in  the  snpreme  coart  of  the 
United  States,  the  house  of  lords,  the  court  of  appeals 
of  New  York,  and  this  court,  were  cases  of  common 
earners  by  sea,  who  have  not  the  same  means  of  ware- 
^  housing  goods  at  their  destination,  and  are  not  there- 
fore within  the  rule  which  governs  railroad  corpora- 
tions (see  also  Fenner  v.  Butfalo  &  State  Line  R.  R. 
Co.,  44  If.  Y.  606,  611 ;  Henshaw  ^)^  Rowland,  54  Id. 
242  ;  Pelton  v.  Rensselaer  &  Saratoga  R.  R.  Co.,  64  Id. 
214). 

III.  Inasmuch  as  delivery  of  the  goods  was  to  be 
made  in  Boston,  where  the  loss  occurred,  the  law  of 
Massachusetts  should  control  the  rights  of  the  parties 
with  respect  to  such  delivery.  This  rule  has  been  ap- 
plied in  several  carefully  considered  cases  where  the 
facts  are  analogous  to  the  facts  here  (Barber  v. 
Wheeler,  6  Am.  H.  434 ;  Grey  v.  Jackson,  12  Id.  1  ; 
Knowlton  v.  Erie  R.  R.,  19  Ohio  St.  260 ;  S.  C,  2  Am. 
R.  395  ;  M.  &  St,  P.  R.  R.  v.  Smith  [Ills.  S.  C,  1875], 
7  Chic.  Leg.  News^  174). 

IV.  There  is  no  hardship  in  applying  this  doctrine 
to  the  case. under  consideration.  The  plaintiffs  were 
both  consignors  and  consignees ;  as  consignees,  doing 
business  in  Boston,  they  must  be  presumed  to  know 
the  laws  of  the  State,  of  which  three  of  them  were,  and 
for  upwards  of  ten  years  had  been  resident's  and  citi- 
zens, and  that  the  goods  were  at  their  risk  when  dis- 
charged from  the  cars  upon  the  freight  platform.  As 
this  risk  was  an  insurable  one  they  might,  if  they  had 
chosen,  have  obtained  complete  protection.  Suppose, 
on  the  other  hand,  the  defendants  had  obtained  insur- 
ance on  these  goods  against  their  liabilities  as  carriers, 
they  could  have  recovered  nothing  from  the  under- 
writers, because  the  goods  were  destroyed  after  their 
liability  as  carriers  had  ceased  (Norway  Plains  Co.  v. 
B.  M.  R.  R.,  1  Gray,  263,;  Rice  v.  Hart,  118  Mass. 
201).    If  the  plaintiffs  desired  that  the  goods  in  ques- 
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tion  Bhonld  be  disposed  of  or  delivered,  upon  their 
arrival  in  Boston,  in  a  manner  nnusnal  to  the  coarse 
of  business  there,  they  should  have  given  special  di- 
rections to  that  end  (Van  Santvoord  v.  St.  John,  6 
Bill,  160  ;  Rawson  v.  HoUand,  59  iV^.   T.  618). 

V.  The  duty  imposed  on- the  defendants,  if  common 
carriers,  was  to  carry  and  deliver.  What  other  con- 
struction can  be  put  upon  a  contract  to  deliver  than  to 
deliver  in  accordance  with  the  laws  and  usage  of  the 
place  of  delivery  ?  It  is  well  settled  that  a  mere  usage, 
which  is  matter  of  evidence,  is,  when  proven,  to  control 
the  question  of  delivery,  because  such  usage  takes  the 
place  of  general  law,  and  the  presumption  therefore 
arises  that  it  is  in  view  of  parties  who  contract  about 
its  subject  matter  {Angell  on  Carriers,  §  301 ;  McMas- 
ters  t).  Penn.  R.  R.,  69  Perm,  St.  374).  But  in  the  case 
under  consideration  the  usage  and  the  general  law,  as 
expounded  by  the  courts,  are  in  accordance,  and  the 
goods  were  delivered  in  strict  conformity  therewith. 
The  contention  of  the  defendants  is  that  they  are  not 
liable  as  common  carriers,  because  their  contract  as 
carriers  had  been  fully  performed,  and  *' matters  con- 
nected with  the  performance  are  regulated  by  the  law 
prevailing  at  the  place  of  performance"  (Scudder  ©. 
Union  Bank,  1  Otto  [91  U.  S.]  413).  Suppose  there 
had  been  a  positive  statute  of  the  State  of  Massachu- 
setts, enacting  that  the  liability  of  a  carrier  should 
cease  when  the  goods  had  been  discharged  at  the 
end  of  the  route,  into  a  suitable  warehouse,  or  the 
charter  of  the  company  had  contained  a  special  pro- 
vision to  the  same  eflfect.  The  effect  of  such  provision 
in  the  charter  of  a  railroad  company  was  considered  in 
Railroad  Co.  v.  Manufacturing  Co.  (16  WcUL  326); 
and  although  it  was  held  that  the  esemption  did  not 
apply  to  the  circumstances  of  that  case,  it  appears  to 
be  conceded  that  the  liability  of  the  carrier  would  have 
been  determined  thereby,  if  the  goods  in  question  had 
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reached  their  final  destination  (and  see  Mills  v.  Mich. 
Centr.  R,  R.,  46  iT.  T.  626).  Snppose,  on  the  other 
hand,  there  had  been  a  positive  statute  of  the  State  of 
New  York,  enacting  that  the  liability  of  a  carrier 
shoald,  in  all  cases,  continue  until  the  goods  entrusted 
to  him  had  been  actually  delivered  to  the  consignee, 
such  statute  liability  would  be  limited  to  defaults  oc- 
curring within  the  State.  Whitford  v.  Panama  R.  R. 
(23  N.  T.  465),  where  it  was  held  that  a  statute  giving 
an  action  for  damages  resulting  from  negligence  did 
not  apply  where  the  injury  was  committed  in  a  foreign 
country,  even  though  the  negligence  was  that  of  a  cor- 
poration chartered  by  the  State  of  New  York,  and 
which  made  the  contract  in  such  State  for  the  convey- 
ance of  the  injured  party  over  its  road.  This  is  not  a 
case  where,  in  answer  to  a  suit  brought  in  one  jurisdic- 
tion ui>on  a  liability  which  occurred  in  another,  the 
defendant  attempts  to  avail  himself  of  the  laws  of  the 
place  where  the  liability  occurred,  which  abridge  or 
limit  the  remedy  therefor.  There  is  no  question  of  the 
extent  of  remedy  here.  It  is  the  liability  which  is 
denied.  The  case,  therefore,  is  taken  out  of  the  range 
of  the  numerous  decisions,  which  hold  that  as  to  the 
remedies  for  contracts  broken  the  lex  fori  is  to 
govern,  and  that  statutes  of  other  States,  which  limit 
the  remedies,  either  in  time  or  amount,  have  no  appli- 
cation. 

VI.  The  plaintiffs  cannot  claim  here  that  the  de- 
fendants were  carriers  between  New  York  and  Boston. 
It  is  not  true  in  point  of  fact.  Their  obligations  as 
carriers  began  when  they  received  the  goods  from  the 
Norwich  &  Worcester  Railroad  Company,  But  sup- 
I)ose  the  plaintiffs'  claim  to  be  true.  The  case  would 
then  fall  within  the  rule,  which  is  very  succinctly  stated, 
with  its  limitations,  in  Dyke  v.  Erie  Railway  Co.  (45  JV . 
n  113),  that  "  the  lex  loci  contractus  determines  the 
nature,  validity,  obligation  and  legal  eflecj}  of  the  coii- 
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tract,  and  gives  the  rule  of  constraction  and  interpre- 
tation, unless  it  appears  to  have  been  made  with 
reference  to  the  laws  and  usages  of  some  other  State  or 
government,  as  when  it  is  to  be  performed  in  another 
place,  and  then,  in  conformity  to  the  presumed  inten- 
tions of  the  parties,  the  law  of  the  place  of  performance 
furnishes  the  rule  of  interpretation.'*  Still  more  in 
point  is  Story  on  Contracts j  section  656,  where  it  is  said 
that  "if  a  contract  is  to  be  performed  partly  in  one 
country  and  partly  in  another  country  it  has  a  double 
operation,  and  each  portion  is  to  be  interpreted  accord- 
ing to  the  laws  of  the  country  where  it  is  to  be  per- 
formed" (see  also  1  Chittyon  Cord.  [11  ed.  130] ;  Scad- 
der  z).  Union  Nat.  Bank,  1  Otto,  413 ;  M.  &  St.  P.  R.  E. 
r?.  Smith  [111.  S.  C,  1875],  7  Chic.  Leg.  News,  174 ;  Pome- 
roy  V.  Ainsworth,  22  Barb.  118 ;  Andrews  v.  Pond,  13 
Pet.  78 ;  Kessler  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  61  N.  T. 
538 ;  Pope  v.  Nickerson,  3  Story^  4nA^  485 ;  Addison 
Cont  %  240). 

VII.  The  general  obligation  created  by  the  law  of 
the  place  of  delivery,  in  respect  to  the  mode  of  delivery 
by  a  carrier  controls.  The  plaintiffs  were  bound  to 
know  such  law  and  bound  by  it,  and  the  defendants 
are  entitled  to  its  protection.  It  was  clearly  recognized 
in  Ranson  7i.  Holland  (59  N.  Y.  613),  that  such  a  law 
would  protect  the  carrier,  and  that  when  by  the  law  of 
the  place  of  delivery  the  carrier  had  the  right  to  store  the 
goods,  then  the  nature  of  the  bailment  changes,  and  he 
is  relieved  from  the  stringent  responsibility  originally 
assumed,  and  the  liability  of  a  warehouseman  is  sub- 
stituted (Rawson  v.  Holland,  59  N.  T.  615,  6,  cites 
Van  Santvoord  v.  St.  John,  6  HiU,  157;  Gtoold  t). 
Chapin,  20  N.  T.  259 ;  McDonald  v.  Western  R.  R 
Co.,  34  Id.  497 ;  Root  v.  Great  Western  R.  R.  Ck).,  46 
Id.  524;  Mills  f>.  Michigan  Central  R.  R.  Co.,  Id. 
622  ;  Nutting  v.  Connecticut  River  R.  R.  Co.,  1  Oray^  . 
502 ;  see  also,  Pelton  v.  Rensselaer  &  Saratoga  B.  B. 
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Co.,  54  iV.  Y.  214).  The  inference  from  the  opinion  of 
the  conrt  in  Shelton  v.  Merchants  Dispatch  Trans.  Co. 
(59  i\r.  T.  264),  is  that  if  the  law  of  Illinois,  the  place  of 
the  fire,  had  been  proved  in  that  case,  it  wonld  have 
controlled.  Here  the  law  of  Massachnsetts  appears 
from  the  case,  and  should  control. 

By  the  Court. — Curtis,  Ch.  J. — ^This  controversy 
is  presented  in  a  case  agreed  upon  by  the  parties  and 
submitted  without  action. 

The  plaintiffs  claim  that  the  defendants  are  liable  as 
common  carriers,  for  a  failure  to  deliver  to  them  ten 
cases  of  merchandise,  sent  by  the  plaintiffs'  firm  in 
New  York  to  the  plaintiffs'  firm  in  Boston.  This 
merchandise  arrived  in  Boston  on  Saturday,  at  3K  p. 
M.  but  not  in  time  to  be  delivered  to  the  plaintiffs' 
messenger  before  half- past  five  o'clock  on  Saturday 
afternoon,  at  which  hour  the  yard  and  freight-station 
of  the  defendants'  road,  as  well  as  those  of  all  other 
railroads  in  Boston,  are  closed  for  the  delivery  of 
freight  until  the  ensuing  Monday.  The  merchandise 
in  question  was  discharged  from  the  cars  into  the  de- 
fendants' warehouse  on  Saturday  afternoon,  too  late 
for  delivery  that  day,  and  the  same  night  they  were 
destroyed  by  fire,  without  fault  or  neglect  on  the  de- 
iendants'  part. 

The  facts  presented  in  the  case  disclose  no  reason 
for  exonerating  the  defendants  from  liability  as  com- 
mon carriers,  on  the  ground  that  they  were  trustees  or 
public  officera  of  an  insolvent  corporation,  and  as  such 
acting  in  a  different  capacity  than  that  of  carriers  of 
freight.  They  were  in  possession  and  operating  a  rail- 
road, from  Putnam,  in  Connecticut,  to  Boston,  as  trus- 
tees for  the  holders  of  the  mortgage  bonds  of  The 
Boston,  Hartford  and  Erie  Railroad  Company,  the 
terminal  road  over  which  this  merchandise  was  for- 
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warded.      They  received  the  goods  to  transport  to 
Boston  from  Pntnam  as  carriers  of  freight. 

The  cases  of  Norway  Plains  Company  v.  Boston  and 
Maine  Railroad  Co.  (1  Oraj/y  263),  and  Rice  t>.  Hart 
{118  Mass.  201),  referred  to  in  .the  stipulation  as  evi- 
dence of  the  law  of  Massachusetts,  indicate  a  careful 
consideration  of  the  nature  of  the  liability  which 
attaches  upon  a  state  of  facts  such  as  is  submitted  to 
us  in  the  agreed  statement. 

The  last  case  above  mentioned  was  similar  to  the 
present,  arising  upon  a  like  state  of  facts,  and  the 
action  was  there  brought  to  recover  against  these  same 
defendants,  for  a  loss  of  goods  arriving  at  the  same 
time  and  transferred  to  the  defendants'  freight-house 
that  afternoon*  and  destroyed  by  the  same  fire. 

In  that  case,  as  in  this,  the  agent  of  the  consignee 
was  at  the  station  after  the  arrival  of  the  goods,  pre* 
pared  to  receive  them.  In  that  case  it  was  held  that  the 
liability  of  the  railroad  corporation  as  a  carrier  ended 
before  the  loss  of  the  goods.  The  decisions  referred  to 
in  the  stipulation  as  evidence  of  the  law  of  Massachu- 
setts hold  that  the  railroad  company,  upon  the  state  of 
facts  presented  here,  are  responsible  as  common  car- 
riers, until  the  goods  are  removed  from  the  cars  and 
placed  on  the  platform ;  that  if,  on  account  of  their 
arrival  at  night,  or  at  any  other  time,  when  by  the 
usage  and  course  of  business  the  doors  of  the  mer- 
chandise dejKJt  or  warehouse  are  closed,  or  for  any 
other  cause  they  cannot  be  delivered,  or  if  for  any  rea- 
son the  consignee  is  not  there  to  receive  them,  it  be* 
comes  the  duty  of  the  company  to  store  them  safely, 
ready  to  be  delivered,  and  to  deliver  them,  when  called 
for  by  the  parties  entitled  to  receive  them ;  and  that 
for  the  performance  of  these  duties  after  the  delivery 
of  the  goods  from  the  cars,  the  company  Is  liable  as  a 
warehouseman  for  hire.  The  company  is  thus  held^ 
after  it  has  completed  its  transportation^  to  become  a 


FAULKNER  «.  ELABT.  435 

■    '■■'■  ■ 

Opinion  of  the  Court,  by  Cubtib,  Ch.  J. 

warehouseman,  as  a  matter  of  law,  and  to  have  ceased 
to  be  a  common  carrier.  This  appearing  to  be  the  law 
in  Massachusetts  and  recognized  as  such  by  its  courts 
would  be  a  bar  to  the  plaintiffs'  recovery  if  the  ques- 
tion was  before  one  of  the  tribunals  of  that  State. 

It  is  therefore  for  us  to  consider,  to  what  extent,  if 
any,  the  plaintiffs'  remedy  is  affected  by  presenting 
his  claim  in  a  court  of  this  State.  None  of  the  parties 
are  residents  here  ;  the  defendants  and  all  of  the  plaint- 
iffs but  one,  reside  in  Boston,  and  have  for  many 
years.  The  plaintiffs  carry  on  business  there,  and  it  is 
but  fair  to  presume  that  they  knew  the  practice  of  the 
railway  companies  there,  in  resi)ect  to  closing  their 
deliveries  of  freight  from  the  platform,  from  half-past 
five  o'clock  on  Saturday  evening,  until  the  following 
Monday  morning,  and  storing  it  in  the  interval  in  their 
warehouses,  and  they  must  also  be  presumed  to  know 
the  law  of  their  residence  in  regard  to  such  action. 
The  plaintiffs'  contract  was  not  made  with  these  de- 
fendants, but  with  the  Norwich  and  New  York  Trans- 
portation Company,  in  connection  with  which  and 
another  company,  the  defendants  participated  in  form- 
ing a  connected  line  of  transportation  from  New  York 
to  Boston.  The  plaintiffs  could  have  selected  a  differ- 
ent time  for  the  shipping  and  arrival  of  their  goods,  if 
they  had  seen  fit,  or  they  could  have  protected  them- 
selves by  contract  with  the  carrier,  or  by  insurance 
against  loss  while  in  the  freight-house.  No  objection 
is  shown  to  have  been  made  by  them,  to  the  placing  of 
their  goods  in  defendants'  warehouse. 

Under  these  circumstances  the  question  arises^ 
whether  the  remedy  of  the  plaintiffs  is  not  governed  by 
the  law  of  Massachusetts,  the  place  where  the  contract 
was  to  be  ultimately  performed.  The  facts  above 
referred  to  are  not  of  a  character  to  api)eal  very 
strongly  to  the  interposition  of  a  court  in  this  State,  to 
give  the  parties  a  remedy  in  conflict  with  the  law  of 
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Massachusetts  as  defined  by  its  coarts.  In  this  case,  it 
must  be  deemed,  that  the  plaintiff  knew  both  the 
usage  of  the  railway  companies  delivering  freight  in 
Boston,  and  the  law  of  Massachusetts  in  respect  to  it, 
and  while  every  feature  of  the  case,  and  every  fairly 
derived  inference  from  it,  is  in  conformity  with  the 
view  that  the  original  contract  called  for,  and  that  the 
plaintiffs  therein  contemplated  a  delivery  to  their  Bos- 
ton firm,  in  accordance  with  the  usage  and  law  there 
prevailing,  there  is  nothing  that  shows  or  expresses 
that  the  delivery  was  to  be  otherwise. 

It  is  almost  a  matter  of  necessity,  that  the  law  at 
the  place  of  the  final  i)erformance  of  the  carrier's  con- 
tract should  govern  in  regard  to  the  delivery  of  goods. 
In  the  great  commercial  centers,  where  railway  freights 
are  delivered  from  the  various  States  and  provinces,  it 
is  obvious  that  there  must  be  some  uniform  rule  at  the 
place  of  delivery  governing  such  deliveries.  To  be 
guided  by  the  various  laws  of  the  localities  from 
whence  the  goods  are  sent,  would  be  attended  with  great 
inconveniences,  even  if  it  was  possible.  The  doctrine 
of  the  federal  courts  indicates  that  matters  connected 
with  the  performance  of  a  contract  are  to  be  regulated 
by  the  law  prevailing  at  the  place  of  performance 
(Scudder  v.  Union  Nat.  Bank,  1  OUo  [91  U.  &]  406). 

In  this  State  the  same  principle  is  sustained,  in 
Whitford  v.  Panama  Railroad  Company  (23  N.  T.  474, 
472),  where,  in  affirming  a  decision  of  this  court,  the 
question  is  carefully  considered. 

The  defendants  should  have  judgment  in  their  favor 
under  the  submission. 

Sedgwiok  and  Fbbbdman,  JJ.,  concurred. 
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DUNCAN  MoCOLL,  Plaintiff,  t.  THE  WEST- 
ERN UNION  TELEGRAPH  COMPANY,  De- 
fendant. 

L  Damages — ^mbabxjbb  of,  fob  bbbach  of  coiirrRAOT. 
1.  CONTEMPLATION   OF  PARTIES  TO   CONTRACT— RULE 
AS  TO. 

(a)  Such  damages  only  are  recoverable  as  the  parties  either 
actually  contemplated,  or  may  be  fairly  supposed  to  have 
contemplated,  as  flowing  from  the  breach. 
1.  Rbmotbnbsb  as  Affbctino  supposed  Contemplation. 
(a)  Where  the  damage  claimed  is  a  loss  of  that  which 
might  have  been  obtained,  depending  on  the  contin* 
gency  of  a  certain  expected  action  of  a  third  party  in 
the  event  of  the  contract  being  carried  out,  it  is  too 
remote  to  be  regarded  as  within  the  contemplation  of 
the  party  breaking  the  contract. 
n.  Application  of  bulb. — ^Telbgbaphic  Despatch. 
Despatch  as  follows:  ''  Can  dose  Valkyriaand  Othere,  23,  20  netf 
MonJt/redl,    Am,  immediately »^^ 

HELD, 

that  commissions  which  the  sender  would  have  earned  as  a 
broker  in  effecting  a  charter  of  two  vessels  named  Valkyria  and 
Othere,  if  the  message  had  been  duly  transmitted,  were  not  dam- 
ages either  actually  contemplated,  or  to  be  fairly  supposed  to 
have  been  contemplated  by  the  defendant,  and  therefore  not  re- 
coverable. 
m.  Teleobafh  Companies. 
1.  Damages  for  non-delivery  not  contemplated,  are  not  recoverable. 

Bee  Supra, 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Freedman,  J  J. 

Decided  March  8,  1879. 

At  the  trial  a  verdict  for  $1,580.30  was  directed  for 
the  plaintiff,  and  it  was  farther  directed  that  the 
exceptions  taken  by  the  defendant  at  the  trial,  be 
heard  in  the  first  instance  at  the  general  term. 
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The  action  was  brought  to  recover  certain  commis- 
sions, which  the  plaintiff  claimed  he  would  have 
earned,  had  the  charters  of  vessels  been  concluded, 
which  were  lost  from  the  defendant's  failure  to  deliver 
in  due  time  a  telegraphic  message. 

In  April,  1872,  the  plaintiff  was  a  commission  and 
shipping  merchant,  and  broker,  at  the  city  of  New 
York.  James  W.  Carmichael  &  Co.,  correspondents  of 
his  at  New  Glasgow,  Nova  Scotia,  had  advised  him 
that  their  two  vessels,  the  VdUcyria  and  Othere^  were 
seeking  charters  at  Montreal  to  carry  cargoes  of  lumber 
thence  to  Montevideo  or  Buenos  Ayrest  The  plaintiff 
communicated  with  his  agents  at  Montreal,  and  oo 
April  16,  1872,  obtained  from  them  offers  for  the 
charter  of  these  vessels,  which  he  thought  James  W. 
Carmichael  &  Co.  would  accept.  On  that  day  he 
dispatched  a  message  to  James  W.  Carmichael  &  Co., 
as  follows : 

"Can  close  Valkyria  and  Othere  twenty- two, 
twenty  net  Montreal.  Ans.  immediately."  At  the 
same  time  the  plaintiff  paid  defendant  the  cost  of 
transmission,  $2.05. 

The  telegram  was  sent  to  Boston,  on  its  way  to 
New  Glasgow,  but  was  not  sent  forward  beyond  Boston. 
The  plaintiff  did  not  hear  anything  of  it  until  April  25, 
1872,  when  letters  referring  to  it  had  been  sent  by  the 
plaintiff  to  James  W.  Carmichael  &  Co.,  and  th^ 
replies  received  by  him.  The  telegram  was  not  deliv- 
ered at  New  Glasgow  until  the  last-mentioned  day.  It 
was  then  of  no  use.  One  of  the  ships  had  been  mean- 
while chartered,  and  the  charters  which  it  referred  to 
could  no  longer  be  obtained,  and  could  not  have  been 
obtained  after  April  19,  a  date  about  half-way  between 
the  time  of  dispatching  the  message  and  the  time  of 
its  delivery.  Had  the  telegram  gone  forward  in  usoal 
and  ordinary  course,  the  charters  would  have  beea 
accepted  and  concluded,  and  th^eupon  the  plaintif 
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would  have  earned,  as  his  commissions  for  negotiating 
the  same,  the  sum  for  which,  with  interest,  the  verdict 
hereinafter  mentioned  was  directed. 

ThomoB  D.  HaU^  attorney,  and  of  counsel  for  plaint- 
iff, on  the  questions  considered  by  the  court,  argued  : — 
I.  The  plaintiff  was  entitled  to  recover  the  damages 
he  had  incurred  by  the  failure  of  the  company  to  for- 
ward and  deliver  his  message.  These  damages,  ^'flow- 
ing naturally  and  directly  from  the  bi'each  of  the 
contract,"  were  the  commissions  he  would  have  earned 
had  the  message  gone  forward;  and  which  he  lost 
because  it  was  not  sent.  The  message  was  sufficiently 
explicit.  To  any  ordinary  intelligence,  upon  a  casual 
reading,  it  would  convey  the  idea  that  it  referred  to 
pending  negotiations  of  vessels  which  could  be  closed, 
and  the  words  '^  twenty-two,  twenty  net,"  and  "  answer 
immediately,"  would  denote  that  the  subject  matter, 
if  not  sufficiently  disclosed,  was  important,  and  that 
the  purpose  of  the  message  was  urgent.  Had  the  mes- 
sage been  obscure,  it  was  the  defendant's  duty  or 
business,  by  inquiry  of  the  sender,  to  remove  the 
obscurity  and  inform  itself  of  its  purport  (Rittenhouse 
V.  Independent  Line  of  Telegraph,  44  N.  T.  263, 
365).  The  rule  of  damages  in  cases  like  the  present,  is 
fully  stated  in  the  case  in  41  N.  T.  This  rule  has 
been  followed  in  all  subsequent  cases ;  and  even  in 
cases  like  that  in  45  N.  F.,  where  .the  telegraph 
company  had  the  benefit  of  its  discriminations,  the 
authority  of  the  case  itself  has  been  confirmed  and 
upheld.  In  summing  up  the  elements  or  basis  of 
damages  in  such  cases,  the  court  says :  ^' A  more  pre- 
cise statement  of  this  rule  is,  that  a  party  is  liable  for 
all  the  direct  damages  which  both  parties  to  the  con- 
tract would  have  contemplated  as  flowing  from  its 
breach,  if,  at  the  time  they  entered  into  it,  they  had 
bestowed  proper  attention  to  the  subject,  and  had  been 
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fully  informed  of  the  facts"  (Leonard  v.  New  York 
Telegraph  Ck).,  41  N.  T.  644,  566,  667;  De  Rutte  v. 
New  York  Telegraph  Co.,  1  Daly,  647). 

Porter^  Lowrey,  Soren  &   Stones  attorneys,  and 
George  N.  Soren,  of  counsel,  for  defendant,  afgued  :— 
I.    The  verdict  for  plaintiff  cannot  be  sustained,  be- 
cause the  damages  awarded  to  him  were  not  within  the 
contemplation  of    the  defendant  when  it  made  the 
contract.    The  defendant  was  entitled  to  be  tried  on 
its  contract,  which  was  simply  a  contract  to  telegraph 
and  deUver  the  mere  text  of  the  message.    (1)  The 
rule  respecting   contemplation  of   damages  and  the 
limits  of  recovery  within  the  principle,  is  well  pre- 
sented in  Griffin  v.  Colver,   16  N.    Y.  491 ;  Baldwin 
«.  United  States  Telegraph  Co.,  45  N.   Y.  744,  and 
cases  cited ;  Landsberger  t.  Telegraph  Co.,  32  Barb. 
630 ;  British  Columbia  S.  M.  Co.  v,  Nettleship,  3  L. 
Sep.   (C.  P.)  499;  Home  v.  Midland  R.   Co.,  7  L. 
JR.  {O.  P.)  690 ;  8  Id.  131 ;  Cory  v.  Thames  Iron  Co.,  3 
L.  B.  {Q.  B.)  190 ;  Hobbs  v.  liondon  R.  Co.,  10  Id. 
Ill ;  11  JSng.  Hep.  181 ;  Elbinger,  &c.  v.  Armstrong, 
10  Id.  127 ;  Sumner  v.  Ford,  1 M.  <£•  JSl.  616 ;  Simpson  v. 
London  and  Northwestern  R.  R.  Co.,  16  Bug.  Sep.  330, 
(2)  The  English  cases  above  cited,  hold  strictly  that 
contemplation  means  actual  contemplation  founded  on 
knowledge ;  and  they  give  no  sanction  to  a  doctrine  of 
constructive  contemplation,   which  is,   of  course,  no 
contemplation  at  all.     (3)  These  cases  further  hold, 
with  respect  to  contemplation  of  damages,  that  even 
knowledge  or  notice,  unless  worked  into  his  contract, 
will  not  suffice  to  charge  a  party  (see  Willes,  J.,  in 
British  Columbia,  &c.  v.  Nettleship,  L.  S.  C.  P.  508, 
509).    (4)  The  principle  of  the  rule  cannot  be  better 
presented  than  in  the  decisions  about  messages  in 
cipher  (Candee  v.  Western  Union  Telegraph  Co.,  34 
Wis.  471  [17  Am.  Sep.  452] ;  Sanders  v.  Stuart,  17 
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Eng.  Rep.  268).  The  ground  of  decision  in  favor  of 
the  telegrapher  in  these  cases  is,  that  it  is  impossible 
that  he  should  have  had  knowledge  or  contemplation 
of  the  transactions  involved  in  such  messages,  or  of  the 
consequences  or  damages  that  would  follow  his  default 
in  regard  to  them.  (5)  The  principle  obviously  holds 
good  and  governs  when  the  message,  though  not  in 
actual  cipher,  is  yet  so  obscure  as  to  convey  no  sense, 
or  no  definite  or  fair  explanation  of  the  matter  involved 
(see  the  remark  of  Allen,  J.  in  Baldwin's  case,  45  N. 
Y.  p.  749,  AllernJs  cdses,  p.  649,  that  such  a  message 
might  as  well  be  in  cipher ;  opinion  of  Daly,  F.  J. 
[dissenting]  in  Bryant  case,  1  .Daly).  (6)  As  there 
was  nothing  on  the  face  of  this  message  which  dis- 
closed the  nature  of  the  subject  to  which  it  referred, 
and  esi)ecially  nothing  of  the  roundabout  and  remote 
grounds  upon  which  the  plaintiflf  founds  his  cause  of 
action  and  deduces  these  damages,  and  no  information 
about  any  of  these  things  given  to  the  defendant,  there 
is  no  reason  whatever  which  will  uphold  this  recovery. 
The  cases  of  Shields,  Lane,  Stevenson,  Kinghorne, 
Landsberger,  Baldwin,  Candee,  Dorgan,  Beaupre,  Gil- 
dersleeve,  Behm,  Hord  and  Bamesville  Bank  are  all 
adverse  to  the  plaintiflf.  (7)  In  the  cases  collected  at 
the  end  of  the  "Abstract  of  Cases,''  where  substantial 
damages  have  been  allowed,  it  will  be  seen  that  in 
most  of  them — for  example,  in  the  cases  of  Parks, 
Hobson,  Bimey,  Bryant,  De  Rutte,  Wenger  and 
Leonard — the  dispatches  had  upon  their  face  disclosed 
the  nature  aud  extent  of  the  business  involved.  (8) 
But  for  the  very  reason  that  that  feature  characterized 
those  cases,  and  is  entirely  wanting  in  this^  those 
decisions  cannot  avail  the  plaintiflf  here.  (9)  As  to 
the  cases  of  True,  Graham,  Squire  and  Strasburger,  if 
the  rule  laid  down  in  the  largest  number  of  cases  is 
sound — ^and  the  diflference  in  facts  being  taken  into 
account,  as  just  observed,  the  cases  cited  under  7  do 
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not  qualify  their  authority — then  these  cases  lasfi 
referred  to  deserve  no  respect.  In  those  cases,  as  is 
said  by  the  editor  in  9  Am.  Hep.  55,  there  could 
have  been  no  more  knowledge  or  contemplation  of  the 
nature  or  extent  of  the  transaction  than  if  the  message 
had  been  written  in  cipher.  (10)  In  the  Sprague  case, 
it  must  be  assumed  that  the  counsel  fee  was  allowed, 
as  being  fairly  within  the  scope  of  the  infoimatiou 
communicated  to  the  company  as  to  the  pendency  of 
the  cause  and  the  coming  trial  of  it,  and  so  naturally 
and  directly  incidental  to  those  things.  (11)  The 
language  employed  in  the  case  of  Leonard  v.  Telegraph. 
Co.,  41  iV.  Y.  644,  is  to  be  read  in  the  light  of  the  facts 
before  it.  The  message  there  was,  "  Send  five  thousand 
sacks  of  salt  immediately."  If,  instead  of  this,  the 
\  message  had  been  ''  Send  five  immediately,"  it  may  be 
very  safely  doubted  whether  the  court  would  have 
employed  such  language  as  it  has  used,  at  the  close  of 
the  passage  last  qtioted.  But  the  message  showing 
that  the  transaction  related  first  to  salt,  then  to  a 
specified  quantity  of  i|:,  and  then  to  an  immediate  ship- 
ment of  that  amount,  the  imputation  of  the  facta, 
incidental  to  these  known  facts,  is  not  an  extravagant 
application  of  the  well-settled  rule,  that  the  parties 
may  be  charged  with  such  deductions  as  they  may  be 
fairly  supposed  to  have  made,  if  they  had  contemplated 
an  actual  breach  of  the  contract  and  its  natural  con- 
sequences. 

II.  The  rule  illustrated  by  these  cases,  which 
requires  the  damages  recoverable  to  have  been  within 
the  actual  contemplation  of  the  parties,  is  to  be  strictly 
construed  in  favor  of  telegraph  companies.  (1)  It  is 
manifestly  unsound,  and  as  unjust,  to  regard  the  tele- 
graph company  as  a  party  to  the  contracts  or  transac- 
tions which  are  the  subject  of  the  messages  intrusted  to 
it.  The  telegrapher  is,  in  these  cases,  only  a  third 
person,  not  party,  having  to  do  with  the  transactioo 
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between  the  isender  and  receiver  only  in  an  external 
and  collateral  way.  In  almost  no  case  can  it  be  fairly 
presumed  to  have  such  knowledge  of  the  subject  of  a 
message  as  is  possessed  by  the  principals  in  the  trans- 
action to  which  it  relates ;  but  in  most  cases,  as  in  this, 
it  has  no  knowledge,  and  can  have  no  actual  or  even 
presumed  contemplation  of  anything  to  t^rhich  the 
message  refers.  (2)  Further,  the  telegraph  company 
is  not  a  voluntarily  contracting  party.  By  force  of  its 
public  duty,  it  is  compelled  to  do  the  service  demanded 
of  it,  without  interest  in,  or  right  to  be  informed  of  the 
nature  of  the  transaction  involved.  As  to  its  own  ser- 
vice, the  law  sanctions  a  contracting  under  certain 
reasonable  regulations,  and  the  exemption  of  itself  by 
special  contract  from  damages  beyond  certain  limits. 
Such  a  contract  wad  made  between  these  parties,  on 
the  terms  of  the  blank  in  this  case,  and  the  rights  of 
both  parties  here  are  to  be  ascertained  by  the  terms  of 
that  contract,  and  not  by  those  of  plaintiff^  s  transaction 
with  third  persons  (Breese  v.  United  States  Telegraph 
Co.,  45  Barb.  274 ;  S.  C,  48  N.  Y.  162 ;  Belger  v.  Dins- 
more,  51  Id.  166.) 

III.  The  damages  awarded  in  this  case  cannot  be 
allowed,  because  they  are  too  remote,  and  depend  on 
contingencies  which  might  or  might  not  have  hap* 
pened  in  such  way  as  to  have  yielded  this  commission 
to  the  plaintiff,  if  there  had  been  no  de&ult  by  the 
defendant,  {a)  If  the  message  had  been  received  by 
Garmichael  &  Co.,  it  is  not  certain,  in  a  legal  sense, 
that  they  would  have  accepted  the  offer.  It  is  true 
they  say,  now,  that  they  would  have  done  so,  but  that 
has  been  held  insufficient  (Kinghorne  v.  Montreal 
Tel^raph  Co.,  AUen^s  Cases ^  14).  (ft)  If  they  had 
sent  an  acceptance  of  the  offer,  that  might  not  have 
reached  the  plaintiff  in  time  to  secure  his  parties. 
{e)  If  an  acceptance  had  r^iched  the  plaintiff,  it  would 
not  have  concluded  any  contract  with  the  proposed 
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charterers.  The  evidence  is  that  Carndchael  &  Co. 
*' would  have  considered  the  charters  closed  on  receiv- 
ing a  reply  to  that  effect."  Bat  it  does  not  api)ear 
that  those  offers  would  continue  till  all  these  transac- 
tions were  completed,  (d)  But  charters  must  have 
been  actually  closed  before  the  commission  could  be 
earned,  {e)  This  opens  new  contingencies,  and  leads 
out  to  that  remoteness  which  the  law  will  not  favor. 
(/)  And  especially  should  it  be  noticed  in  this  case, 
that  this  remoteness  and  thin-spun  contingency  lead 
very  far  away  from  that  which  was  communicated  to 
defendant,  to  wit,  the  few  incoherent  words  forming 
the  message. 

By  the  Court. — Curtis,  Ch.  J. — ^The  defendant 
urges,  that  the  verdict  for  the  plaintiff  cannot  be  sus- 
tained, because  the  damages  awarded  to  him  were  not 
within  the  contemplation  of  the  defendant  when  it 
made  the  contract,  and  that  this  case  is  governed  by 
what  was  held  in  Baldwin  v.  United  States  Tel^r&ph 
Co..  (45  i\r.  T.  744).  In  the  present  case,  the  text  of 
the  message  which  the  defendant  failed  to  transmit 
until  after  a  delay  of  several  days,  indicates  upon  ita 
face  no  occasion  for  special  care  or  the  involving  of 
the  chartering  of  two  vessels.  There  was  no  notice  or 
information  of  any  fact  given  to  the  defendant  or  con- 
tained in  the  message  itself,  indicating  its  importance 
or  that  special  damages  would  result  from  any  neglect 
However  strongly  the  plaintiff  may  have  felt  assured, 
acting  as  a  broker  in  the  matter,  that  the  offer  tele- 
graphed to  his  principals  would  be  accepted,  and  that 
he  would  get  his  five  per  cent,  commission,  yet  there  is 
nothing  in  the  case  that  places  these  contingencies,  in 
themselves  uncertain  and  remote,  within  the  contem- 
platioM  of  the  defendant.  It  is  true,  the  plaintiff's 
principals  might  have  accepted  the  offer,  and  paid  the 
plaintiff  the  commissions,  and  their  evidence  is,  that 
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they  would  have  accepted  it,  if  it  had  not  been  delayed 
by  the  neglect  of  the  defendant,  in  failing  to  forward 
it  immediately. 

The  claim  of  the  plaintiflP  ia  for  a  special  and  con- 
tingent loss,  and  not  for  such  a  loss  as  was  the  natural 
and  necessary  consequence  of  the  defendant's  neglect, 
or,  such  as  from  the  surrounding  circumstances,  could 
even  be  inferred  by  the  defendant. 

The  decision  in  Baldwin  v.  United  States  Telegraph 
Co.  (46  iT.  T,  744),  that,  Where  a  si)ecial  purppse  is 
intended  by  one  party  and  is  unknown  to  the  other, 
and  does  not  appear  by  the  message  itself,  in  the  as- 
sessment of  damages,  such  si)ecial  purpose  cannot  be 
taken  into  consideration,  but  that  the  damages  must 
be  limited  to  those  resulting  from  the  ordinary  and  . 
obvious  purx)ose  of  the  contract,  governs  the  case  un- 
der consideration. 

There  should  be  a  new  trial,  unless  the  plaintiff 
reduces  his  verdict  to  $2.05,  the  sum  jmid  defendant  to 
transmit  the  message,  with  interest  from  April  16, 1872. 

Sedgwick  and  Fbeedman,  JJ. 


APOLLONIE  MUNDORFP,  Plaintiff,  v.  JOSEPH 
WANGLER,  AS  Executor,  &c.,  of  James  Mooee, 
Deceased,  Defendant. 

I.  ADMINISTRATOR'S    BONDS. 

1.  Action  against  executor  of  surety  far  a  "breach  of  the  hondf  "by  the 
omimon  of  the  administrator  to  obey  a  decree  for  payment, 
(a)  Prima  facie  case  for  plaintiff,  what  bstablibhes. 
1.  The  decree  directing  the  payment  and  stating  fact8  sufil- 
dent  to  show  that  the  surrogate  was  proceeding  within  his 
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jurifldiction,  the  petition  for  the  decree,  and  the  dtatioii 
issued  thereon,  and  the  bond,  having  been  read  in  evidence; 
and  it  having  been  proved  that  the  administrattv  had 
omitted  to  perform  the  decree,  that  the  surrogate's  certifi- 
cate under  the  decree  had  been  duly  docketed,  that  exe- 
cution had  been  duly  issued  and  returned  unsatisfied,  and 
that  the  surrogate  had  assigned  the  bond, 

HELD, 

that  plaintiff  had  made  out  a  case  which  required  the 
direction  of  a  verdict  in  his  favor. 

1,   Unnecessary  proof. — Proof  of  proceedings  anterior  to 
petition  (other  than  the  bond)  is  in  such  case  unneces- 
sary. 
1.  Exceptions  to  unnecessary  proof. — ^Even  if  good, 
not  cause  for  reversal. 

(V)  DBATH  of  the  PRINCIFAL  in  THB  BOITD. 

1.  Evidence  of,  as  against  the  surety  and  his  executor,  m^ 
dent  to  establish  the  jurisdictional  fact  of  death., 

1.  The  admission  of  the  surety,  and  the  fact  that  he 
acted  and  led  others  to  act  as  if  the  death  had  oc- 
curred, is  sufficient, 
(e)  Bond  appboted  op  bt  bubrogatb. 
1.  Not  neaessaryy  to  render  it  obligatory  on  the  surety. 
1.  It  is  required  for  the  benefit  of  creditors  and  distribateea, 
who  may  waive  it. 
(d)  Demand  fob  payment  of  dbcbeb. 
1.  Not  necessary. 

(e)   SUBETIES'  death,  defaults  AFTBB. 

1.  Sureties  are  liable  for. 

if)  DSCBEE. — ^EbBOB    in    AMOUNT    DIBECTED     TO    BB   PAID^ 
EFFECT    OF. 

1.  Will  not  preclude  a  recovery  for  the  correct  amount. 
n.  SURROGATE'S  DECREE  FOR  PAYMENT. 
1.  Void  or  inopebatiye,  not  bendebed  bo  bt. 
1.  Error  in  amount  directed  to  be  paid. 

Before  Curtis,  Ch.  J.,  Sedgwiok  and  Freedicait,  JJ. 

Ikcided  March  8,  1879. 

Exceptions  ordered  to  be  heard  in  the  first  instance 
at  general  term,  the  court  having  directed  a  verdict  for 
plaintiff.    The  facts  sufficiently  appear  in  the  opinion. 
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Hall  <6  McMahoUy  attorneys,  aad  Elial  F.  Hall, 
of  coansel,  for  plaintiff,  on  the  questions  considered  by 
the  court,  argued : — I.  A  formal  order  of  approval  is 
not  required  by  the  law  or  the  practice ;  the  approval  is 
sufficiently  shown  by  the  acceptance  of  the  bond,  the 
filing  of  it,  and  the  issuing  of  the  letters.  If  the  sur- 
rogate did  not  perform  his  duty  in  this  particular,  the 
onus  was  upon  the  defendant  to  show  it  (Mandeville  v. 
Reynolds,  68  N.  F.  534 ;  Dayton  v.  Johnson,  69  Id. 
419).  ''It  would  be  strange  indeed  if  the  sureties  in 
an  administration  bond,  after  enabling  their  principal 
to  possess  himself  of  the  personal  estate  by  its  execu- 
tion, should  be  permitted  to  avoid  its  obligation,  upon 
the  plea  that  the  officer  granting  the  letters  and 
receiving  the  bond  had  no  jurisdiction  of  the  subject 
matter.  The  execution  of  the  bond  precludes  both 
principals  and  sureties  from  gainsaying  the  surrogate's 
jurisdiction  in  any  proceedings  for  the  assets  which 
the  appointment  and  bond  have  enabled  the  principal 
to  receive"  (People  v.  Falconer,  2  Sandf.  83,  ap- 
proved in  Fake  v.  Whipple,  39  N.  Y.  394). 

II.  The  objection  that  there  was  nothing  on  the 
face  of  the  decree  for  payment,  to  show  that  the  surro- 
gate had  acquired  any  jurisdiction,  was  unfounded  and 
false.  The  recitals  in  the  decree  show  the  application 
of  the  plaintiff  to  the  surrogate,  the  issuing  of  a  cita- 
tion to  the  administrator,  and  his  appearance  before 
the  surrogate  by  his  attorneys,  Cornell,  McCuUough  & 
McDonald,  in  obedience  to  the  citation.  "  The  recitals 
in  a  surrogate's  decree,  which  are  full  as  to  all  juris- 
dictional matters,  Sive.  prima  facie  evidence  of 'its 
validity  when  the  question  arises  in  a  collateral 
matter"  (Rowe  v.  Parsons,  6  Hun,  338;  Dayton  v. 
Johnson,  69  N.  Y.  426).  ''In  the  absence  of  fraud  or 
collusion  between  the  executor  and  the  legatee,  a  de- 
cree of  the  surrogate  directing  payment  to  such  legatee, 
is  conclusive  upon  the  sureties  on  the  executor's  bond, 
Voi>.  XII.— 82 
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and  cannot  be  impeached  in  a  collateral  proceeding" 
(Schofield  V.  Churchill,  Court  of  Appeals,  February  19, 
1878  ;  from  6  If.  Y.  Weekly  Big.  195). 

III.  The  proceedings  upon  the  surrogate's  decree, 
the  making  and  filing  of  the  certificate  of  the  decree, 
the  docketing  of  the  certificate,  the  issuing  of  the 
execution  thereon  and  the  return  of  the  same  unsatis- 
fied, the  petition  for  assignment  of  the  bond,  and  the 
order  assigning  the  bond,  were  all  perfectly  regular, 
and  in  strict  accordance  with  sections  63,  64  and  65,  of 
chapter  460  of  the  laws  of  1837,  as  amended  by  chapter 
104  of  the  laws  of  1844  (4  Edmonds  Statutes,  498). 
To  obviate  all  questions  as  to  the  proper  county,  and 
following  the  precedent  laid  down  in  Rowe  t>.  Parsons, 
(6  Hun^  338),  a  certificate  was  also  filed  and  docket^ 
in  Kings  county,  and  ^execution  issued  there.  Theee 
statutory  proceedings  were  all  that  was  necessary  to 
make  the  cause  of  action  on  the  bond  complete  and 
perfect.  "A  demand,  previous  to  the  commencement 
of  the  suit,  of  the  money  directed  by  the  decree  to  be 
paid,  was  not  necessary.  The  statute  does  not  make 
such  a  demand  a  condition  preceident  to  the  right  to 
sue  the  bond  of  the  administratrix"  (People  v.  Row- 
land, 5  Barb.  458). 

IV.  The  surety  is  liable  for  defaults  after  his  death. 
There  is  no  analogy  between  a  mercantile  guaranty, 
revocable  upon  notice,  and  terminable,  as  has  been 
held,  by  the  death  of  the  guarantor  (except  as  to 
liabilities  which  accrued  before  his  death),  such  as 
that  in  Harris  v.  Pawcett  (15  L.  R.  Eq.  Cas.  311), 
cited  at  the  trial  herein,  and  an  administrator's 
bond,  in  which  the  sureties,  in  express  terms,  "bind 
ourselves,  our,  and  each  of  our  heirs,  executors  and 
administrators."  Furthermore,  the  suretyship  in  this 
case  is  not  terminable  upon  notice,  at  the  will  of  the 
surety,  but  only  upon  the  exercise  of  the  judicial  dis- 
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oretion  cf  the  surrogate,  and  after  new  sureties  have 
qualified  to  his  satisfaction. 

V.  In  the  hurry  of  computing  the  interest  at  the 
close  of  the  trial,  it  was  compnted  for  two  or  three 
hundred  dollars  too  much.  We  ^consent  that  the  errot 
be  corrected  at  the  general  term  and  the  verdict  modi- 
fied accordingly. 

A.  O.  Anderson^  attorney,  and  John  S.  Lawrence^ 
of  counsel,  for  defendant,  on  the  questions  considered 
by  the  court,  argued : — I.  The  justice  erred  in  allowing 
the  certified  copy  of  the  inventory  to  be  introduced  in 
evidence.  There  is  no  provision  of  law  authorizing  any 
copy  of  such  a  paper  to  be  read  in  evidence.  The 
original  inventory  is  filed  in  the  office  of  the  surrogate, 
and  was  the  only  evidence  of  any  appraisement  that 
was  admissible.  The  surrogate's  court  being  a  court 
of  limited  jurisdiction,  its  certificates  are  not  entitled 
to  any  credit,  except  when  made  pursuant  to  seme 
statutory  authority  (People^©.  Barnes,  12  Wend.  492 ; 
Stilwell  V.  Carpenter,  2  Abb.  New  Gas.  268 ;  Matter  of 
Watson  7).  Nelson,  69  N.  T.  536). 

n.  The  bond  was  improperly  received  in  evidence, 
and  the  exception  thereto  was  well  taken,  {a)  No  ap- 
proval is  shown,  either  by  any  indorsement  or  writing 
of  the  surrogate  upon  the  bond,  or  by  any  record,  such 
as  an  order  directing  the  bond  to  be  taken  with  the 
persons  named  therein  as  sureties.  (6)  The  approval 
of  a  judge  or  any  judicial  officer  can  only  be  shown  in 
the  manner  suggested  above.  Even  though  the  surro- 
gate may  have  reached  such  approval  in  his  mind, 
there  should  be  evidence  from  which  that  fact  could  be 
determined  (Bums  v.  Robinson,  1  Code  R.  62 ;  Seaman 
7>.  Ward,  1  Hilt.  52;  Stephens  v.  Santee,  51  Barb. 
632).  (c)  There  is  no  presumption  that  the  bond  was 
approved  (People  v.  Barnes,  supra),  id)  If  there 
could  be  such  presumption,  it  must  be  overcome  when 
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the  bond  being  produced  there  is  no  approval  on  it. 
{e)  If  the  surrogate  had  approved  it,  he  is  still  alive, 
and  could  have  been  examined  and  the  fact  shown,  if 
it  was  a  fact.  (/)  The  sureties  had  a  right  to  know  if 
they  were  accepted.  How  could  they  know,  if  there 
was  no  record?  {g)  There  is  no  order  directing  the 
bond  to  be  tiled.  There  is  no  file  mark,  nor  any  other 
evidence  upon  the  bond  that  it  was  ever  filed.  The 
only  evidence  given  was,  that  it  was  in  a  book  in  the 
surrogate's  ofiice.  The  letters  do  not  show  that  any 
bond  was  given  at  all. 

III.  The  letters  of  administration  upon  the  estate 
of  John  Mundorff  were  not  properly  shown.  The 
original  should  have  been  produced,  and  the  copy  or 
record  in  the  surrogate's  office  was  improperly  admit* 
ted  in  evidence. 

IV.  All  the  following  i)apers,  which  were  offered 
and  received  in  evidence  under  defendant's  objection, 
which  papers  purport  to  have  been  issued  or  used  in 
and  about  certain  proceedings  in  the  surrogate's  court, 
in  the  matter  of  the  estate  of  John  Mundorff,  were  im- 
projjerly  admitted.  They  are:  Exhibit  1,  Certified 
copy  of  letters  of  administration ;  Exhibit  2,  Certified 
copy  of  inventory,  copy  letters  of  administration ;  Ex- 
hibit 9,  Certified  copy  surrogate's  decree;  Exhibit  16, 
Petition  of  plaintiff  for  assignment  of  bond ;  Exhibit 
17,  Order  assigning  bond ;  Exhibit  19,  Petition  of 
plaintiff  as  a  creditor ;  Exhibit  20,  Citation  for  admin- 
istrator to  show  cause ;  Exhibit  21,  Consent  to  adjourn 
the  pi'oceedings  with  order  for  payment ;  Exhibit  22, 
Decree  of  surrogate  of  May  31,  1876 ;  Exhibit  12,  Exe- 
cution to  sheriff  of  New  York ;  Exhibit  13,  Certificate 
of  clerk  of  Kings  county,  of  copy  decree ;  Exhibit  14, 
Transcript  of  judgment  of  Kings  county  ;  Exhibit  15, 
Execution  to  sheriff  of  Kings  county.  Each  and  all  of 
these  papers  were  objected  to  by  the  defendant,  and 
received  under  his  exception.    1.  The  surrogate  had 
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no  jurisdiction  to  issue  until  a  bond  had  been  given 
and  approved.  2.  That  certified  copies  could  not  be  put 
in  evidence.  3.  The  surrogate's  court  being  a  court  of 
limited  jurisdiction,  jurisdiction  must  be  shown.  There  . 
was  nothing  to  show  jurisdiction.  4.  That  the  surro- 
gate never  approved  any  bond.  5.  That  they  were  for 
a  greater  amount  than  appeared  to  be  due.  6.  The 
decree  of  the  surrogate.  May  31,  1876,  states  that  the 
plaintiff  is  entitled  to  $7,996.99,  and  interest  on  that 
amount  from  October  20,  1875,  amounting  to  $340.53, 
which  is  $600  too  much,  besides  the  interest  on  said 
$600;  and  orders  that  the  administrator  pay  that 
amount,  viz.,  $8,337.52,  for  which  excessive  amount 
the  transcripts  and  executions  were  issued.  (a) 
There  is  no  proof  that  John  Mundorfl  died,  or  that 
any  petition  was  ever  presented  to  the  surrogate  for 
the  appointment  of  an  administrator.  These  proceed- 
ings were  jurisdictional,  and  as  the  surrogate's  court  is 
of  limited  jurisdiction,  they  should  have  been  shown 
before  the  bond,  or  letters  of  administration,  could  be 
read  in  evidence. 

V.  So  also  the  papeis  called  the  judgment  roll, 
were  improperly  admitted,  as  they  did  not  constitute  a 
judgment;  and  also  the  reports  of  Ingraham  and 
Kurtzman  were  improperly  admitted. 

VI.  The  plaintiff  based  her  right  to  take  proceed- 
ings against  the  administrator  upon  this  so-called 
judgment,  and  in  her  petition  to  the  surrogate,  stated 
that  she  had  recovered  a  judgment  against  said  admin- 
istrator for  $7,996.99.  This  amount  was  $600  in 
excess  of  what  she  was  entitled  to  receive,  as  shown  by 
the  so-caUed  judgment  itself,  and  the  decree  of  the 
surrogate  was  made  on  her  claim  for  the  exaggerated 
amount  and  interest  on  that  amount.  The  administra- 
tor was  not  indebted  in  the  amount  claimed,  and  the 
decree  of  the  surrogate  could  not  bind  his  sureties,  for 
the  reason  that  it  was  founded  on  a  demand  for  more 
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than  was  actually  due.  A  decree  for  default  in  com- 
plying with  such  demand,  would  not  form  the  basis  of 
a  right  of  action  against  the  surety.  His  rights  are 
"  strictissimi  juris. ^^ 

VII.  It  was  also  necessary  for  the  plaintiff  to  show, 
before  she  could  maintain  the  action,  that  a  demand 
had  been  made  upon  Jacob  Mundorff  for  the  payment 
of  the  money  required  by  the  decree,  and  an  omis- 
sion of  the  administrator  to  comply  with  the  decree 
(People  V.  Barnes,  12  Wend.  492 ;  Brewster  v.  Baldi,  9 
Jones  &  Spencer^  63).  (a)  But  even  if  such  demand 
had  been  proven  in  this  case,  it  would  not  have  availed 
the  plaintiff,  for  the  reason  that  the  decree  was,  con- 
fessedly, for  more  than  she  was  entitled,  and  a  failure 
to  pay  that  ar?.ount  would  not  create  such  a  default  as 
would  make  the  surety  liable.  (&)  The  administrator 
was  not  bound  to  pay  the  amount  directed  by  the  de- 
cree, for  the  plaintiff  shows  that  it  directed  the  pay- 
ment of  $600  too  much,  with  interest  thereon,  {c) 
"  The  sureties  can  only  be  made  liable  for  the  disobedi- 
ence of  the  administrator  to  lawful  orders  of  the  surro- 
gate" (Annett  v.  Kerr,  Opinion  of  Robebtson,  Ch.  J., 
28  How.  Pr.  829).  (d)  No  demand  is  shown  to  have 
been  made  ux)on  Mundorff,  the  administrator,  for  the 
amount  of  money  in  which  he  is  now  alleged  to  be  in 
default,  although  this  suit  is  to  recover  for  his  sup- 
posed disobedience  of  a  decree  of  the  surrogate  to  pay 
that  amount.  Nor  can  it  be  claimed  that  the  sheriff's 
proceedings  upon  the  execution  upon  the  surrogate's 
decree  constituted  a  proper  demand,  because  if  there 
was  no  valid  decree  there  could  be  no  valid  execution, 
and  because  demand  for  satisfaction  of  an  execution 
for  $600  more  than  was  unpaid,  as  plaintiff  himself  has 
proven,  besides  interest  on  such  erroneous  amount, 
cannot  be  a  demand  for  some  other  amount  which  may 
be  the  proper  amount. 

YIII.    The   alleged  default  by  Jacob   Mundoiff, 
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which  is  the  basis  of  this  action,  occurred,  if  at  all,  in 
1876,  six  years  after  the  death  of  James  Moore  (the 
defendant's  testator),  and  upon  the  death  of  Moore  his 
liability  as  surety  terminated,  and  for  defaults  occur- 
ring thereafter  his  estate,  or  the  defendant  as  his  ex- 
ecutor,  cannot  be  made  liable.  Moore  was  only  a 
surety — sureties  are  always  favored.  The  contract  is 
one  of  beneficence,  not  of  mutual  interest.  1.  The  rule 
sta.ted  by  Williams,  is  that,  "If  a  man  enters  into  a 
continuing  guaranty  and  dies,  his  executor,  it  has 
been  thought,  is  not  liable  upon  it  for  advances  made 
after  the  testator's  death,  which  operates  as  a  revoca- 
tion" (3  Williams  on  JSxecuiors,  7  ed.  1869).  "The 
death  of  the  surety  is  i)erhaps  a  revocation  of  the 
guaranty"  {De  Colyer  on  Guarantees,  <fec.,  Amer. 
ed.  422).  The  rule  is  stated  by  Smith,  in  speaking  of 
"  Surety,  how  discharged :"  "  It  is  said  by  Mr.  Starkie 
to  have  been  decided  that  a  continuing  guaranty  is 
counter mandable  by  parol.  And  the  executor,  it 
seems,  is  not  liable  in  respect  of  advances  made  after 
the  testator's  death,  which  operates  as  a  revocation" 
{Smith  on  Mercantile  Law,  286 ;  Hande  v.  Craighead, 
67  N.  Y.  432).  2.  The  Revised  Statutes,  sections  66,  67, 
68,  69,  provide  for  a  surety' s  procuring  his  release  from 
responsibility  for  future  acts  of  his  principal,  by  com.- 
pelling  him  to  give  a  new  surety  in  his  place,  or  in  de- 
fault thereof  procuring  a  revocation  of  his  letters.  3. 
The  liability  of  the  sureties  upon  the  bond  must  be 
considered  as  though  the  words  of  the  statute  in  re- 
si)ect  to  the  obligation,  its  effect  and  revocation,  were 
contained  in  the  bon^  itself.  4.  This  surety  died  in 
1870,  and  of  course,  could  not  very  well  apply  to  be 
relieved  from  his  liability,  which  did  not  occur  until 
1876.  The  defendant  claims  that  death  revokes  the 
obligation  of  a  surety  on  an  administration  bond.  In 
all  cases  where  liability  is  terminable  by  notice,  the 
Borety  is  discharged  by  death.    It  cannot  be  that  in 
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resi^ect  to  a  surety  the  liability  is  to  be  continaed  for 
acts  which  transpire  long  after  the  surety  has  passed 
out  of  existence  (Joi-dan,  et  ah  v.  Dobbins,  Adminis- 
trator, 122  Mass.  168 ;  Harris  v,  Fawcett,  15  Law 
Rep,  Eq.  Gas.  311 ;  8  Affirmed  Law  Rep.  Chan.  App. 
866).  6.  The  defendant  had  no  notice  of  any  claim 
until  June  15,  1877. 

By  the  Court. — Sedgwick,  J. — James  Moore,  the 
testator  of  defendants,  and  another,  as  sureties,  with 
Jacob  Mundorff,  as  principal,  made  their  joint  and 
several  bond,  upon  condition  ''that  if  the  above 
bounden  Jacob  Mundorflf,"  shall  faithfully  execute  the 
trust  reposed  in  him  as  administrator,  &c.,  &o.,  of 
John  Mundorfif,  late  of  the  city  of  New  York,  deceased, 
and  obey  all  orders  of  the  surrogate  of  the  county  of 
New  York,  touching  the  administration  of  the  estate 
committed  to  him,  then  this  obligation  to  be  void,  &c. 

In  1870,  the  surety,  James  Moore,  died. 

In  1876,  an  order  was  made  by  the  surrogate,  that 
Jacob  Mnndorflf,  the  administrator,  forthwith  pay  to 
the  plaintiff  in  this  action  the  sum  of  $7,996.99,  to- 
gether with  costs,  amounting  in  all  to  $8,337.62. 

The  bond,  the  original  petition  of  plaintiff,  citation, 
decree  or  order,  were  produced  upon  the  trial,  from  the 
surrogate's  office. 

The  recitals  in  the  order  stated  facta  sufBcient  to 
show  that  the  surrogate  was  proceeding  within  his 
jurisdiction.  It  was  proved  that  the  administrator  had 
"omitted"  to  perfortn  the  decree  (§  23,  c.  320,  L. 
1830),  that  the  surrogate's  certificate  under  the  decree 
was  duly  docketed  by  the  clerk  of  the  county,  that 
execution  was  duly  issued  and  returned  unsatisfied,  and 
that  the  surrogate  had  assigned  the  bond  given  by  the 
administrator  (2  Edm.  R.  8.  §§  63,  64,  65,  p.  498).  The 
plaintiff  therefore  proved  a  breach  of  the  condition  that 
the  administrator  would  obey  all  orders  of  the  surro- 
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gate,  and  a  dne  assignment  of  the  bond.  This  was 
enoagh  to  sustain  the  action,  and  required  that  the 
judge  should  direct  a  verdict  for  the  plaintiff  (Brewster 
V.  Balch,  41  ]V.  T.  Super.  Ct.  69 ;  Dayton  v.  John- 
son, 69  N.  T.  419). 

The  plaintiff  upon  the  trial  unnecessarily  proceeded 
to  establish  the  validity  of  the  claim  made  in  the  peti- 
tion, by  producing  records  tending  to  prove  that  the 
plaintiff  had  procured  judgment  against  the  adminis- 
trator, and  to  re-enforce  the  presumption  of  jurisdic- 
tion, by  giving  evidence  of  the  filing  of  inventory,  &c. 
Many  objections  were  taken  on  the  trial  to  the  proofs 
here  alluded  to.  It  is  not  profitable  to  notice  them  all 
in  detail,  inasmuch  as  if  the  matters  were  all  out  of  the 
case,  the  court  would  have  been  bound  to  make  the 
direction  he  did. 

It  is  specially  objected,  that  it  did  not  appear  that 
John  Mundorff  had  died,  nor  therefore  that  the  surro- 
gate had  jurisdiction  of  the  administration  of  his  estate. 
If  there  were  not  a  presumption  that  he  had  died,  it 
would  be  suflBcient  proof  by  admission  of  defendant's 
testator,  that  he  acted  and  led  others  to  act  as  if  the 
death  had  occurred. 

Ic  is  further  argued  that  the  obligation  of  the  bond 
is  not  shown,  until  it  is  also  proved  that  the  surrogate, 
as  directed  by  statute,  approved  it,  and  there  was  no 
such  proof.  The  provision  as  to  approval  was  not 
made  for  the  benefit  or  protection  of  the  administrator 
or  sureties,  but  of  creditors  and  distributees.  If  the 
latter  do  not  require  it,  but  waive  their  right  or  omit  to 
object,  .the  former  cannot  rest  upon  what  is  in  the  na- 
ture of  an  objection  to  their  own  acts. 

It  appeared  that  the  order  of  the  surrogate  directed 
the  payment  of  an  amount  greater  than  was  really  due 
to  the  petitioner,  and  in  fact  the  order  followed  the 
judgment  that  had  been  obtained  against  the  admin- 
istrator.   The  plaintiff  did  not  ask  that  the  decree  be 
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enforced  as  to  the  error,  but  asked  that  a  proper  de- 
duction be  made.  Indeed,  the  plaintiff,  recognizing  the 
error,  had  before  trial  acquiesced  by  stipulation,  in  a 
proper  reduction  of  the  judgment.  Strictly,  the  decree 
of  the  surrogate  was  a  final  adjudication  as  to  the 
amount  of  the  judgment.  It  proceeded  upon  an  alle- 
gation of  the  petition,  that  a  judgment  had  been  ob- 
tained, and  an  adjudication  as  to  the  existence  and 
amount  of  the  judgment  was  directly  involved  in  the 
proceeding.  But  under  any  circumstances,  it  would 
not  be  proper  to  consider  the  decree  void  or  inoperative, 
for  such  an  error.  If  all  the  proceedings  were  taken 
together,  they  furnished  a  correction  of  what  was  an 
error  of  computation,  and  it  could  be  deemed  corrected, 

It  is  objected  that  a  demand  for  the  payment  of  the 
decree  should  have  been  made  upon  the  administrator. 
This  was  not  necessary,  for  an  omission  by  the  adminis- 
trator to  perform  the  decree  rendered  the  surety  liable, 
by  the  act  of  1830  (c.  320,  §  23),  and  by  section  65,  chap- 
ter 460,  Laws  of  1837,  the  return  of  the  execution  un- 
satisfied gives  the  creditor  a  right  to  an  assignment  of 
the  bond. 

I  do  not  see  any  ground  for  the  proposition  that  the 
surety's  liability  upon  the  bond  did  not  extend  to  de- 
faults after  his  death.  It  was  not  revocable  at  his  will ; 
the  intent  of  the  contract  covered  defaults  after  death, 
not  only  because  of  the  nature  of  the  subject  matter, 
but  because  also  he  expressly  bound  his  executors  and 
administrators. 

There  should  be  a  correction  of  the  error  of  calcula- 
tion in  the  amount  of  the  verdict,  viz.,  $200. 

The  exceptions  of  defendants  are  overruled,  and 
judgment  for  plaintiff  on  the  direction  of  the  court,  is 
ordered,  with  costs  to  plaintiff,  but  such  costs  are  to 
abide  the  future  direction  of  the  court,  at  special  term, 
as  to  the  costs  of  the  action. 

Peeedmait,  J.,  concurred. 
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JOHN  P.  BRANCH  and  others,  Plaintiffs  and 
Respondents,  v.  LAZARUS  LEVY  and  SIMON 
BORG,  Defendants  and  Appellants. 

I.  Trial,  Conduct  op. 
1.  JURY,  RIGHT  TO  JUDGE  OF  CHARACTER  OF  TRANS- 
ACTION. 
(a)  Fiction.    The  perception  of  a  jury  may  ascertain  from 
the  character  and  make-up  of  a  fiction,  what  real  event  the 
fiction  was  meant  to  hide. 
.   2.  CHARGE  CURING  ERROR  IN  RECEPTION  OF  INCOMPE- 
TENT TESTIMONY;  WHEN  NOT. 
(a)  Agent,  lettebs  by  one  claimed  to  be. 
1.  An  error  in  reception  for  the  purpose  of  proving  agency 
of  such  letters  written  after  the  close  of  the  transaction  in 
question  will  not,  in  a  case  where  the  evidence  as  to  the 
fact  of  agency  is  nearly  balanced,  be  cured  by  a  charge 
that  such  letters  were  not  evidence,  for  the  reason  that  if 
the  writer  had  in  fact  been  an  agent,  his  power  to  bind  the 
defendants  by  his  declaration  ceased  upon  his  making  the 
agreement. 
1.   ThUj  cttthough  such  letters  were  properly  used  on  the 
cross-examination  of  the  alleged  agent,  to  affect  his 
credibility  or  contradict  him. 
n.  Appeal. 

1.  Error  in  reception  of  incompetent  evidence  not  cause  for  reversal, 
(a)  Bule,  that  when  such  error  could  not  possibly  have  worked 
injury,  there  is  no  cause  for  reversal,  tiot  appliedble  to  the  ease  at 
tar. 

Before  Sedgwick  and  Freedman,  JJ. 

Bedded  March  8,  1879. 

Appeal  from  judgment  entered  on  verdict  for  plaint- 
iff and  from  order  denying  motion  for  new  trial,  made 
at  special  term  upon  the  case  and  exceptions. 

The  action  was  for  damages  from  the  breach  by  de- 
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fendants  of  a  contract  alleged  to  have  been  made 
between  them,  acting  by  one  Harrison,  as  their  agent 
or  broker,  and  the  plaintiffs,  for  the  sale  and  delivery 
to  the  latter  of  coupons  taken  from  bonds  of  a  railroad 
company,  to  the  amount  of  $4,950.  The  main  defense 
was  that  Harrison  was  not  defendants'  agent. 

Both  Harrison  and  the  defendants  resided  in  New 
York.  The  plaintiffs  did  business  in  Richmond,  Vir- 
ginia. The  coupons  were  the  property  of  defendants, 
and  were  at  the  Raleigh  National  Bank,  in  Raleigh, 
North  Carolina.  In  a  preliminary  correspondence 
Harrison  stated  to  plaintiffs  that  he  had  the  coupons, 
and  otfered  them  to  plaintiffs.  In  one  letter  he  wrote, 
"They  are  all  right,  A  No.  1  party  guarantee.  80  is 
bid  for  them  here.  It  is  no  use  to  bid  less  than  87.  .  .  . 
If  you  want  the  coupons,  or  if  you  bid  87,  I  may  get 
them  and  you  will  be  satisfied." 

Harrison  telegraphed  that  he  would  sell  the  cou- 
pons at  87,  delivered  in  New  York.  The  plaintiffs  tele- 
graphed in  answer,  they  would  buy  the  coupons  deliv- 
ered in  Richmond.  Harrison  closed  with  this,  April 
19,  1877.  On  the  same  day  Harrison  wrote  to  plaint- 
iffs that  he  had  received  the  last  telegram  and 
accepted,  and  continued :  "The  coupons  will  be  deliv- 
ered to  you,  by  the  First  National  Bank,  Richmond, 
in  a  day  or  two,  you  paying  the  amount  as  agreed. 
The  coupons  couldn'  t  have  been  had  to-morrow,  as  I 
had  written  yesterday  by  mail  instructing  my  lawyer 
to  put  them  in  immediate  train  for  proof,  &c.  They 
are  all  right  and  you  have  a  good  bargain,  only  the 
party  here  didn't  want  to  be  bothered  with  the  form 
of  suit,  which  was  offered  to  be  done  promptly  and 
cheaply." 

On  April  21,  1877,  the  plaintiffs  wrote  to  Harrison. 
Among  other  things :  "  We  understand  your  seller  is 
both  responsible  and  reliable,  and  guarantees  the 
coupons." 
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On  April  19,  the  defendants  telegraphed  the  Raleigh 
Bank,  that  had  the  coupons,  to  send  them  to  the  First 
National  Bank  of  Richmond,  and  also  wrote  to  the 
First  National  Bank :  ''  We  have  this  day  instructed 
the  Raleigh  National  Bank  to  ship  you  $4,960  Coups., 
which  you  are  to  deliver  to  Messrs.  Branch  &  Co.  of 
your  city,  upon  payment  to  you  at  87  cents  on  the 

dollar and  remit  us  draft  for  proceeds  upon 

this  city." 

The  cou{K)ns  were  not  at  any  time  sent  by  the 
Raleigh  Bank,  or  delivered  to  the  plaintiffs. 

The  plaintiffs  offered  in  evidence  letters  of  Harrison 
that  were  dated  and  sent  after  April  19,  in  which  he 
declared  that  in  the  transaction  he  had  not  acted  as 
principal  but  only  as  broker.  He  did  not  give  the 
name  of  his  alleged  principal. 

To  the  admission  of  these  last  letters  the  defendr 
ants  objected,  on  the  ground  that  they  formed  a  per- 
gonal correspondence  between  Harrison  and  plaintiffs, 
subsequent  to  the  contract,  and  were,  therefore,  not 
binding  on  defendants.  The  objection  being  overruled 
the  defendants  except^. 

On  this  proof  as  to  agency,  the  plaintiff  rested. 

The  defendants  in  their  case  examined  Harrison 
as  a  witness.  He  testified  that  he  did  not  act  as  broker 
for  defendants,  but  bought  the  coupons  of  them  at 
4^  cents,  and  requested  the  defendants  to  deliver  them 
to  the  plaintiffs  in  Richmond,  and  to  receive  from 
them  the  amount  agreed  to  be  paid  to  Harrison.  One 
of  the  defendants  testified  to  the  same  effect.  Both  of 
the  witnesses  testified  that  on  May  16,  1877,  $160  was 
paid  by  defendants  to  Harrison,  in  settlement  of  Har- 
rison's claim  as  buyer  against  them  as  sellers  of  the 
coupons. 

The  court,  in  charging  the  jury,  instructed  them  to 
find  for  the  plaintiffs  if  they  were  satisfied  by  the  let- 
ters of  the  defendants  that  Harrison  acted  as  broker^ 
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and  asking  them  if  these  letters  were  consistent  with 
the  transaction  between  the  defendants  and  Haniscm 
being  a  sale  and  purchase  of  the  coupons. 

At  the  end  of  the  charge  the  defendants^  counsel 
requested  the  judge  to  instruct  the  jury  to  disregard 
all  of  the  letters  of  Mr.  Harrison,  written  to  the  plaint- 
iffs subsequent  to  the  transactions  of  April  19,  1877, 
and  the  court  so  charged. 

The  jury  found  a  verdict  for  plaintiff.  Judgment 
thereon  has  been  entered.  There  was  a  motion  for  a 
new  trial  made  on  a  case  and  exceptions,  at  special 
term.    The  motion  was  denied. 

Burton  N.  Harrison,  attorney,  and  of  counsel,  for 
appellants,  among  other  things,  urged: — I.  The  ap- 
peal from  the  order  brings  the  whole  case  before  the 
general  term,  which  must  now  examine  the  case  at 
liarge  and  decide  it  on  the  law  and  the  merits  as  shown 
by  the  pleadings,  the  testimony,  and  the  charge ;  and 
if  it  now  appears  that  an  injustice  has  been  done,  that 
the  verdict  is  against  the  evidence,  or  is  upon  insuffi- 
cient evidence,  or  is  for  excessive  damages,  or  is  other- 
wise objectionable,  the  verdict  must  be  set  aside  and  a 
new  trial  ordered,  even  though  there  may  have  been  no 
exceptions  or  request  to  charge  which  presented  the 
objections  to  the  court  on  the  trial  (Luddington  t?.  Mil- 
ler, 36  Super.  Ct.  7 ;  Macy  v.  Wheeler,  dO  N.  F.  237 ; 
Lennox  v.  Hoppock,  1  Sweeny^  469).  The  whole  chai^ 
is  now  open  to  examination  by  the  general  term  on  the 
appeal  from  the  special  terfti  order ;  and  whether  any 
particular  part  of  the  charge  was  excepted  to  or  not  on 
the  trial,  the  inquiry  here  is  whether  it  satisfactorily 
appears  that  an  injustice  has  been  done  to  the  defend- 
ant by  what  now  appears  to  have  been  a  misdirection 
of  the  court  on  the  trial  (Keyes  v.  Devlin,  3  E.  D. 
Smithy  523).  So  far  as  the  court  charged  the  jury 
that  the  question  was  one  of  fact  for  them  to  deter- 
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mine,  whether  the  defendants  entered  into  the  bargain 
with  the  plaintiffs,  and  then  failed  to  comply  with  it ; 
that  the  vital  question  for  their  consideration  was 
whether  the  defendants  actually  entered  into  the  con- 
tract through  the  broker  with  the  plaintiffs ;  that,  if 
the  jury  deemed  the  coupons  were  sold  by  defendants 
to  the  plaintiffs,  they  must  find  for  the  plaintiffs. 
Here  was  a  misdirection,  which  was  calculated  to  mis- 
lead the  jury,  and  for  which  a  new  trial  should  be 
granted  (Castanos  v.  Ritter,  3  Dicer,  370).  This,  under 
abovB  cases,  although  there  was  no  exertion. 

II.  The  letters  written  by  Harrison  to  plaintiffs 
after  the  transaction,  were  not  evidence  against  these 
defendants,  and  should  never  have  been  admitted 
when  defendants  objected  to  them  as  they  did.  And 
after  admitting  them  in  evidence,  and  allowing  counsel 
to  use  them  before 'the  jury  as  the  only  material  he 
had  on  which  to  sum  up  for  the  plaintiffs,  the  judge 
himself  finally  conceded  that  they  had  no  relevancy 
in  the  case  and  directed  the  jury  (but  too  late)  to  dis- 
regard all  of  them. 

Orimball  &  Tu/rtBtall,  attorneys,  and  of  counsel,  for 
respondents,  among  other  things,  urged :  —  I.  As  to 
the  letters  written  by  Harrison  prior  to,  and  also 
subsequent  to  April  19,  1877,  they  constituted  the  res 
gestm.  "These  surrounding  circumstances,  constitu- 
ting i)arts  of  the  res  gestce,  may  always  be  shown 
to  the  jury,  along  with  the  principal  fact"  (1  Ghreenl. 
Bv.  §  108  ;  Laning  v.  N.  Y.  C.  R.  R.  Co.,  49  iV^.  7. 638 ; 
Roulston  V.  Roulston,  64  Id.  654).  And  the  letters  of 
the  broker  Harrison  were  made  competent  for  the  pur- 
pose of  cross-examination,  to  -contradict  him  and  to 
show  he  falsified.  It  is  well  settled  that  if  in  the 
course  of  the  trial  evidence  becomes  competent,  a  new 
trial  will  not  be  granted,  because  admitted  prior  to  that 
time.    Every  one  of  these  letters  and  telegrams  had 
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been  called  for  by  the  defendant's  fourth  cross-inter- 
rogatory to  the  witness  Branch,  who  was  required  by 
the  defendants  ^^to  produce  and  attach  to  his  deposi- 
tion all  the  letters  and  telegrams"  of  the  broker  Har- 
rison.    Tliey  were,  therefore,  made  evidence  by  the 
defendants,  even  if  they  were  not  competent  them- 
selves.   By  the  Code  (§  911)  objections  may  be  made 
to  testimony  taken  on  commission  which  might  be 
taken  if  the  witness  were  personally  examined,  and 
those  only.    Now,  if  on  cross-examination  a  witness  is 
forced  to  produce  papers  by  the  adverse  party,  the 
cross-examiner  cannot  object  to  their  admission.    In 
the  present  case,  they  were  caused  to  be  attached  to, 
and  thus  made  a  part  of,  the  deposition.    They  were 
not  only  identified  but  were  made  evidence.    Deposi- 
tions taken  at  the  instance  of  one  party  may  be  read  on 
the  trial  by  the  other  (Weber  v.  Kingsland,  8  Bosia.  415, 
439  ;  see  Barry  v.  Gtelvin,  37  How.  313 ;  Jordan  v.  Jor- 
dan, 3  Supm.  CL  {T.  &  C.)  269  ;  Railway  Passengers' 
Assurance  Co.  v.  Warner,  1  Id.  21 ;  Commercial  Bank 
V.  Bank  of  State  of  N.  T.,  4  Hill,  519).    The  cross- 
examiner  could  not  even  withdraw  his  cross-interro- 
gatory without  consent — a/ortioriy  when  he  did  not 
desire  to  do  so,  must  the  evidence  adduced  by  it  h6 
made  evidence  for  both  sides  (Union  Bank  of  Sandusky 
V.  Torrey,  5  DtieTj  627).    Directly  in  point  is  Marshal 
V.  Roberts  (10  Huny  463). 

By  the  Court. — Sedgwick,  J. — I  am  inclined  to 
think  that  there  was  sufficient  testimony  to  take  the 
case  to  the  jury,  on  the  issue  of  whether  Harrison  was 
defendants'  agent,  in  making  the  agreement  with  plaint- 
iffs. The  examining  of  Harrison  and  one  of  the  de- 
fendants, as  to  the  alleged  sale  and  purchase  of  the 
coupons  between  them,  would  prevent  the  case  beiDg 
taken  from  the  jury.  The  jury's  scnitiny  of  the  tes- 
timony of  these  witnesses,  and  finding  that  the  partio- 
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nlar  account  given  by  them  was  not  correct,  would  lead 
not  only  to  a  discrediting  of  the  witnesses  and  a  rejec- 
tion of  their  testimony,  but  as  against  the  defendants, 
one  of  them  being  examined,  to  a  possible  conclusion 
that  there  was  nothing  to  be  opposed  to  the  claim  that 
Harrison  did  act  as  broker.  The  perception  of  a  jury 
may  ascertain  from  the  character  and  make-up  of 
a  fiction,  what  real  event  the  fiction  was  meant  to  hide. 

In  other  respects,  the  case  was  not  a  strong  one  for 
the  plaintiffs.  There  were,  if  any,  but  two  considera- 
tions that  threw  the  balance  in  plaintiflfe'  favor.  The 
first  grew  out  of  defendants'  letters  to  the  Ealeigh  bank, 
instructing  them  to  send  the  coupons  to  the  Richmond 
bank,  and  instructing  the  latter  to  deliver  them  up  to 
the  plaintiffs  on  payment  of  an  amount  at  87  cents  on 
the  dollar.  Harrison  had  in  a  letter  to  the  plaintiffs 
named  the  Bichmond  bank  as  the  place  of  delivery. 
The  second  grew  out  of  Harrison's  receiving  $150  from 
defendants  in  settlement  of  what  they  alleged  to  be 
the  purchase  of  the  coupons  by  him  of  them.  Neither 
of  these  was  conclusive  against  the  defendants.  The 
coupons  were  in  Raleigh.  If  Hairison  had  bought 
them  in  New  York  of  the  defendants  and  sold  them  to 
the  plaintiffs  to  be  delivered  in  Richmond,  it  was  not 
unusual  or  improbable  that,  to  avoid  a  formal  delivery 
to  Harrison  and  by  his  verbal  request,  the  defendants 
should  deliver  to  the  plaintiffs  and  write  the  letters  in 
evidence  to  accomplish  that  delivery,  agreeing  with 
Harrison  to  pay  him  the  difference,  less  expenses. 

As  to  the  settlement  for  $160,  though  there  was 
some  testimony  that  if  Harrison  were  entitled  to  the 
coupons,  as  buying  them  from  defendants,  his  dam- 
ages would  have  amounted  to  a  greater  sum,  on  the 
other  hand,  there  was  no  evidence  that  his  brokerage 
would  have  been  that  sum.  The  amount  does  not  of 
itself  appear  to  be  equivalent  to  a  brokerage.  And 
the  suggestion  that  the  settlement  was  upon  the  basis 
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of  the  profits  that  Harrison  wonld  have  made  by  a  sale 
to  plaintiff  at  87  is  not  without  weight. 

Down  to  Harrison' s  letters  after  April  19,  the  nego- 
tiations and  agreement  had  not  clearly  disclosed  that 
Harrison  was  acting  for  somebody  else.  The  third 
person  referred  to  by  him  was,  on  the  face  of  the  let- 
ters, a  seller  to  him,  and  the  goarantee  referred  to  was 
snch  as  had  been  made  by  the  seller,  on  the  sale  to 
him.  At  least,  such  a  construction  is  not  entirely 
inadmissible. 

Therefore,  when  the  letters  of  Harrison,  written 
after  the  agreement  of  April  19  was  then  consummated, 
were  received  as  competent  evidence  against  the  de- 
fendants, it  must  have  had  some  effect  upon  the  jury, 
that  Harrison  declared  that  he  was  only  a  broker.  In 
a  case  so  nearly  balanced  this  effect  may  have  been 
decisive.  Although  these  letters  were  properly  used 
ui>on  Harrison's  cross-examination,  they  were  then 
admissible  only  in  respect  of  Hariison's  credibility,  or 
to  contradict  him  by  his  own  declarations.  This  does 
not  reach  the  further  use  made  of  them  as  evidence  in 
themselves  against  the  defendants.  And  I  think  it 
appears  that  the  instruction  at  the  end  of  the  chaige 
that  the  letters  were  not  evidence,  for  the  reason  that 
if  Harrison  had,  in  fact,  been  an  agent,  his  power  to 
bind  the  defendants  by  his  declaration  ceased  upon 
his  making  the  agreement,  may  not  have  led  the  jury 
to  undo  what  had  been  done  in  their  minds,  upon  the 
testimony  contained  in  the  letters. 

For  the  reason  given,  I  am  of  opinion  there  should 
be  a  new  trial.  The  other  exceptions  were  not  valid, 
but  need  not  be  stated  in  i)articnlar. 

The  judgment,  and  the  order  denying  the  motion 
for  a  new  trial  made  at  special  term  on  the  case  as  set- 
tled, are  reversed,  and  a  new  trial  ordered,  with  costs 
of  the  appeals  to  appellant  to  abide  the  event  of  the 
action.    On  the  appeals  from  the  orders  denying  motion 
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tor  new  trial,  one  bill  of  costs  with  disbitTsements,  if 
any,  are  to  be  taxed,  as  there  has  been  but  one 
argtiment. 

Peeedman,  J,,  concurred. 


AUGUSTS  MENARD  and  LENA  S.  MENARD, 
Plaintiffs  and  Respondents,  v.  MARIETTA 
R.  STEVENS,  Defendant  and  Appellant. 

L  Afpbal. 

1.  EVIDENCE  incompetent,  BUT  NOT  WORKING  ANY 
INJURY. 

(a)   RULB,  THAT   ITS   ADMISSION   IS   NOT  CAUSE  FOB  BBVERSAL, 

Applies 
When  the  evidence  is  as  to  facts  ^diich,  if  not  testified  to, 
the  jitry  toould  knotOy  from  an  experience  common  to  all^ 
must  have  existed. 
n.  DAifAess. — Contract,   breach  of. 

1.  PRIOR  PROFITS,  EVIDENCE  OP,  ADmSSIBLE. 
(a)  When  by  contract  between  S.  and  M.  it  was.  agreed  that  It., 
for  a  certain  specified  period  should  occupy  a  certain  part  of  a 
building  of  S.,  and  carry  on  therein  a  certain  business  in  con- 
nection with  a  certain  other  business  carried  on  by  8.  in  th^ 
rest  of  the  house,  and  that  M.  should  receive  all  the  profits  of 
his  business: 

In  an  action  by  M.  against  S.  for  a  breach  of  the  contract  in 
ousting  him  from  his  part  of  the  building,  that  evidence  of' 
the  profits  made  by  him  prior  to  the  breach  was  admissible 
on  the  subject  of  damages. 
1.  SxTBSEqiTBNT  PROFITS.    The  tendency  of  the  evidence 
to  form  a  basis  for  an  improper  allowance  of  subse- 
quent profits  must  be  guarded  against  by  the  charge. 
3.  Elements  of  damage  in  above  put  case.    The  nature 
and  extent  of  the  business  done  before  breach,  the  con- 
tingencies  to  which  that  business  was  subject,  thee'xV 
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penses  incurred,  the  profits  made,  and  losses  sastained, 
and  the  admissions  made  by  M.  in  regard  thereto  are  all 
to  be  considered  in  determining  what  the  use  and  oc- 
cupation of  the  demised  premises  in  the  condition  in 
which  they  were  at  the  time  of  the  breach,  including  the 
furniture  in  them,  would  have  been  worth  to  M.  for  the 
purposes  mentioned  in  the  lease,  for  the  time  he  was  de- 
prived of  it  by  the  unlawful  acts  of  S. 
m.  Affbal. 
1.  CHARGE,  REFUSAL  TO. 
(a)  A  refusal  to  comply  with  a  request  to  charge  a  fe/ffedd^  cor- 
reet  prapontion  is  not  error,  if  it  has  no  bearing  on  the  iasiias 
involved. 

Before  Curtis,  Ch.  J,,  and  Sedgwick,  J. 

Decided  March  8,  1879. 

Appeal  from  a  judgment. 

In  May,  1876,  an  agreement  in  writing  was  made 
by  the  parties  to  this  action,  by  which  the  plaintiff 
agreed  for  the  term  of  three  years  to  take  charge  of  a 
kitchen  and  restanrant,  in  a  house  owned  by  the  de- 
fendant ;  in  consideration  of  which  the  defendant 
agreed  to  let  the  plaintiff  occupy  and  use  the  kitchen, 
room  for  a  restaurant  and  other  rooms  in  the  house, 
with  the  privilege  to  the  plaintiff  to  keep  for  his  own 
profit  a  first-class  restaurant  and  dining-room,  for  the 
tenants  of  the  house ;  the  plaintiff  was  to  keep  the 
rooms  used  by  him  clean  and  in  good  order ;  to  feed 
the  employees  of  the  house,  to  the  number  of  eighteen, 
^  and  was  to  supply  the  tenants  of  the  house  with  first- 
class  "French  cooking,  keeping  the  standard  equal  to 
that  of  all  first-class  hotels  in  the  city."  The  defend- 
ant had  the  right  to  cancel  the  agreement  by  giving 
thirty  days'  notice  to  the  plaintiff  upon  plaintiff's  neg- 
lect or  refusal  to  perform  the  agreement,  "  said  neglect 
or  refusal  to  be  decided  by  arbitration."  The  agree- 
ment contained  "  the  parties  of  the  second  part  will  pay 
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no  money  rent  for  the  rooms  above  mentioned,  but 
in  lien  thereof  agree  to  feed  all  the  employees  of  Mrs. 
Stevens,  in  the  honse  ;  the  number  of  said  employees 
not  to  exceed  eighteen  .  .  .  the  parties  of  the  second 
part  will  pay  for  any  (other?)  rooms  or  apartments 
required  or  taken  by  them  for  their  use  and  occupa- 
tion, at  a  fair  valuation."  Mrs.  Stevens  agrees  to  lease 
said  premises  for  a  term  of  three  years,  if  said  condi- 
tions are  complied  with.  The  plaintiffs  took  posses- 
sion, furnished  certain  of  the  rooms,  and  began  to 
carry  on  a  restaurant,  and  continued  to  carry  it  on 
until  some  time  between  January  29  and  February  7, 
1877,  when  they  were  forcibly  ejected  by  th,e  defendant* 

The  action  wa^  brought  to  recover  damages  for  a 
breach  of  the  contract. 

The  defendant  claimed  the  restaurant  was  not  kept 
as  the  agreement  provided.  The  plaintiflf  insisted  that 
it  was.  On  the  trial  conflicting  testimony  was  given. 
The  defendant  also  claimed  that  upon  the  neglect  of 
the  plaintiff  to  keep  the  restaurant  as  agreed,  she 
attempted  to  bring  about  an  arbitration  as  to  the 
neglect ;  that  plaintiff  refused  to  arbitrate,  and  that  she 
therefore  gave-  more  than  thirty  days'  notice  that  she 
canceled  the  agreement  for  the  neglect.  The  testimony 
on  this  point  given  on  behalf  of  defendant  was  opposed 
by  testimony  on  behalf  of  plaintiff. 

On  the  trial,  upon  the  subject  of  damages,  the  fol- 
lowing questions  were  put,  objections  made,  exceptions 
taken  and  answers  given  : 

"  As  soon  as  I  received  this  (being  a  note  from  Mrs. 
Stevens),  I  went  to  Mrs.  Stevens,  and  she  told  me  I 
have  got  to  settle  immediately  or  take  my  things  out, 
or  she  would  put  them  on  the  sidewalk ;  then  I  moved 
out ;  I  took  everything  down  to  Waverly  place  ;  I  sold 
part  ahd  got  part ;  the  gas  fixtures  I  sold  to  Mr.  Pan- 
coast. 

"  Q.  What  did  you  get  for  them » 
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^^  Objected  to  sua  incompetent  on  the  question  of 
damages.    Objection  overruled  and  exception  taken. 

"A.  He  gave  me  thirty  per  cent,  of  what  I  gave  for 
them. 

"  Q.  Now,  in  relation  to  the  buffet  i 

^^Defendant's  objection  and  exception  covers  all 
testimony  on  this  point. 

''  A.  I  sold  that  back  for  $60  ;  it  cost  me  $150. 

^'  Q.  What  was  that  lease  worth  at  the  time  of  this 
damage  i 

^'  Objected  to  as  calling  for  an  expression  of  opin- 
ion on  the  part  of  the  witness,  who  is  not  shown  to  be 
an  expert,  and  as  .otherwise  incompetent.  Objection 
pverruled  and  exception. 

''A.  That  lease  I  deemed  it  at  $16,000,  for  three 
years ;  $5,000  a  year. 

"  Q.  What  profit  did  result  from  taking  in  $3,000  a 
qoionth  i 

'  *  Objected  to  as  incompetent.  Objection  overruled 
and  exception  taken. 

"By  the  Couetj— The  question  is  as  to  your 
profit  i 

"A.  My  profit  was  thirty  per  cent,  at  the  time  I 
made  $3,000  a  month ;  that  is  the  way  I  based  my 
$15,000 ;  I  removed  my  things  to  Waverly  place ;  I 
am  not  there  now  ;  Mr.  Folmer  has  now  the  restaurant 
where  I  was  before  ;  my  wife  came  there  nearly  every 
(lay  to  look  out  for  the  linen ;  I  had  everything  in 
good  order  ;  she  took  charge  of  everything." 

The  judge,  oq  the  subject  of  damages,  charged : 

"!C^ow,  as  to  the  measure  of  damages,  I  have  to  in- 
struct you  that  you  can  allow  nothing  for  losses  sus- 
tained by  plaintiffs  in  the  re-sj^e  of  any  of  the  prop- 
erty removed  by  them.  That  may  have  been  their 
misfortune,  but  for  that  the  defendant  is  not  re8i>on- 
sible.  There  was  nothing  that  the  defendant  did  whidi 
prevented  the  plaintiff?  from  psing  th^  property  so 
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removed  by  them  elsewhere  in  similar  enterprisea. 
Other  items  of  damage  are  claimed,  but  you  mnst  dis- 
card them  all  except  the  damage  which  necessarily 
flows  from  the  breaking  up  of  plaintiff's  business  be- 
fore the  time  had  arrived  at  which  the  defendant  had  a 
right  to  insist  upon  a  discontinuance.  The  period  of 
time  for  which  plaintiffs  may  have  a  right  to  recover 
may,  as  I  have  already  said,  consist  of  only  a  few  days, 
or  it  may  consist  of  the  whole  unexpired  term  of  the 
lease,  according  as  a  matter  of  fact  you  may  find  iL 
That  is  a  question  for  you  to  determine.  Whichever 
way  you  may  determine  it,  in  assessing  the  damages 
for  that  period,  you  have  a  right  to  consider  the  nature 
and  extent  of  the  business  done  by  plaintiffs  while 
they  were  there ;  the  many  contingencies  to  which  that 
business  was  subject;  the  expenses  incurred,  the 
profits  made,  and  the  losses  sustained ;  and  also  the 
admissions  made  by  the  plaintiffs  in  regard  thereto ; 
and  upon  all  these  matters  you  will  have  to  determine 
what  the  use  and  occui)ation  of  the  demised  premises, 
in  the  condition  which  they  then  were,  including  the 
furniture  in  them,  would  have  been  worth  to  the  plaint- 
iffs for  the  purposes  mentioned  in  the  lease,  for  the 
time,  be  it  short  or  long,  they  were  deprived  of  it  by 
the  unlawful  acts  of  the  defendant,  if  they  were  so 
deprived. 

*' Prospective  profits  cannot  be  compensated  for, 
they  are  too  uncertain.  You  will,  therefore,  have  to 
assess  the  damages  according  to  the  rule  laid  down  by 
me,  and  in  doing  so  you  may,  among  other  things, 
consider  on  one  hand  the  offer  made  by  plaintiffs  to 
sell  out  to  the  defendant  and  also  to  another  at  a  cer- 
tain price,  which  appears  in  evidence,  and  on  the  other 
hand  the  circumstances  and  the  necessity  under  which 
these  offers  were  made.  You  may  also  consider  any 
admission  or  admissions  which  you  may  find  plaintiffs, 
or  either  of  them,  made  in  r^ard  to  the  profitableness 
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or  nnprofitableness  of  the  business  while  it  was  car- 
ried on  by  them. 

^'  And  finally  you  will  bear  in  mind  that  the  right 
of  plaintiffs  to  any  damages,  in  case  a  notice  of  thirty 
days  was  given,  depends  entirely  upon  the  question 
whether  the  plaintiffs  fulfilled  all  the  conditions  of  the 
agreement  on  their  part. 

''By  taking  a  common  sense  view  of  all  these  mat- 
ters, I  have  no  doubt  you  will  arrive  at  a  proper  con- 
clusion. If,  however,  from  the  state  of  the  evidence 
you  should  find  yourselves  unable  to  determine  the 
damages  to  which  plaintiffs  may  be  entitled,  you  must 
give  the  plaintiffs  at  least  nominal  damages. 

"In  case  you  find  for  the  plaintiffs  in  any  sum 
whatever,  you  will  also  have  to  determine  what  dam- 
age, if  any,  the  defendant  sustained  by  reason  of  any 
breach  of  any  of  the  conditions  of  the  agreement  to 
be  performed  by  the  plaintiffs,  and  then  offset  it  against 
the  amount  to  which  the  plaintiffs  may  be  otherwise 
entitled.  And  in  this  connection  you  will  bear  in 
mind  that  the  defendant  claims  that  certain  bills  for 
fuel  and  gas  were  left  unpaid.  The  plaintiffs  on  the 
other  hand  deny  it.  Between  them  you  will  have  to 
determine  how  the  fact  was  in  that  respect." 

Defendant's  counsel  excepted  to  that  portion  of  the 
charge  wherein  the  court  says  that  the  nature  and 
character  of  the  business  which  the  plaintiffs  had  con- 
ducted may  be  taken  into  consideration  by  the  jury,  in 
estimating  damages. 

Also  to  that  portion  of  the  charge  wherein  the 
court  says  that  the  evidence  is  either  conflicting  or  not 
clear,  as  to  the  fact  of  thirty  days'  notice  having  been 
given. 

Also  to  that  part  of  the  charge  wherein  the  court 
says  that  in  estimating  the  damages,  it  may  be  for  the 
whole  unexpired  term,  if  the  plaintiffs  complied  with 
every  undertaking  in  the  agreement. 
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The  jury  thereupon  rendered  a  verdict  for  the  plaint- 
iffs for  the  sum  of  $5,000. 

Thfe  defendant's  counsel  moved  for  a  new  trial  upon 
the  minutes,  which  motion  was  denied,  and  exception 
taken. 

Judgment  was  thereupon  entered  on  the  verdict. 

I 

Defendant  appeals  from  the  judgment. 

John  Berrpj  attorney,  and  of  counsel,  for  appel- 
lants, on  the  questions  considered  by  the  court,  among 
other  things,  argued : — I.  The  agreement  upon  which 
this  action  is  brought  vras  a  personal  one,  calling  for 
the  i>ersonal  services  of  the  plaintiff,  of  the  character 
therein  mentioned,  and  was  not  a  lease,  which  could  be 
sold  by  plaintiff  to  a  third  party,  with  the  right  to 
possession  or  enjoyment  under  it.  It,  therefore,  had 
no  value,  disconnected  with  the  personal  services  of 
plaintiff  (Jackson  v.  Delacroix,  2  Wend.  483).  The 
only  occupation  or  use  of  the  premises,  under  the  agree- 
ment, was  the  personal  occupation  and  use  by  the 
plaintiff  for  the  sole  purpose  of  properly  performing 
the  personal  services  required  of  him  thereby.  The 
defendant  was  not  obliged  to  accept  the  occupation  or 
services  of  another  person,  and  any  sale  or  other  dis- 
position of  the  plaintiff's  right  or  interest  under  the 
agreement,  or  substitution  of  another's  services,  would 
have  been  a  violation  of  its  conditions,  authorizing  de- 
fendant to  cancel  the  same.  The  learned  jadge,  there- 
fore, erred  in  his  denial  to  charge  the  jury  to  this  effect, 
as  requested.  It  is  reasonable  to  assume  that  this  re- 
quest to  charge,  made  and  denied  in  the  presence  and 
hearing  of  the  jury,  induced  them  to  believe  that  there 
was  to  this  agreement  a  salable  value  disconnected 
with  the  services  of  plaintiffs,  such  as  would  naturally 
attach  to  an  ordinary  lease,  and  this,  no  doubt,  had  a 
material  influence  upon  their  verdict,  i)articularly  in 
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oonneetion  with  the  charge  of  the  learned  judge,  upon 
the  question  of  damages,  where  he  instructs  the  jury 
that  in  assessing  damages  they  would  have  to  deter- 
mine ^^what  the  use  and  occupation  of  the  demised 
premises  would  have  been  worth  to  the  plaintiffs  for 
the  purposes  mentioned  in  the  lease,  for  the  time  the 
plaintiffs  were  deprived  of  it  by  the  unlawful  acts  of 
the  defendant ;"  and  that  the  plaintiffs'  right  to  re- 
cover might  consist  of  the  whole  unexpired  term  of  the 
lease. 

II.  There  was  error  in  the  reception  of  incompetent 
evidence.  The  plaintiff  was  asked:  ^' What  was  that 
lease  worth  at  the  time  of  this  damage  ?"  and  under 
objection  was  allowed  to  answer :  ^  *•  That  lease  I  deemed 
it  at  $16,000  for  three  years ;  $6,000  a  year."  This 
agreement  not  being  in  fat^t  a  lease,  not  having  a  value 
as  a  lease,  for  the  reasons  hereinabove  stated,  the  ques- 
tion was  improper  upon  the  subjexst  of  damages.  Even 
if  the  question  had  been  proper,  it  had  not  been  shown 
that  the  witness  had  a  knowledge  of  the  value  of  a 
lease  of  this  character,  or  that  he  was  competent  to 
give  an  opinion  upon  the  subject.  That  he  was  not 
competent  is  shown  by  his  cross-examination,  where  he 
says  that  he  had  never  kept  a  restaurant  like  this  be- 
fore. Again,  the  plaintiff  was  asked:  ^^What  profit 
did  result  from  taking  in  $3,000  a  month  ?"  and  under 
objection  he  answered :  *'  My  profit  was  thirty  per  cent, 
at  the  time  I  made  $3,000  a  month  ;  that  is  the  way  I 
based  my  $16,000."  This  was  incompetent  for  the 
same  reason,  and  for  the  further  reason  that  it  was 
evidence  only  of  prospective  profits,  which  is  not  the 
measure  of  damages,  and  for  which  there  can  be  no 
recovery.  Any  future  profits  under  this  agreement 
were  contingent  and  uncertain,  and  could  not  be  esti- 
mated. It  could  not  be  assumed  that  these  occupants 
of  the  house  would  continue  to  patronize  this  restau- 
rant   They  were  under  no  obligation  to  do  so,  eith^ 
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to  the  plaintiff  or  to  the  defeudant.  The  destraction 
of  the  building  by  fire  or  otherwise  would  have  pre- 
vented future  profits.  The  death  of  the  plaintiffs 
would  have  done  so.  The  increase  in  the  cost  of  con- 
ducting the  business  might  have  materially  impaired 
or  destroyed  the  profit.  Thus  it  will  be  seen  that  the 
only  evidence  upon  the  question  of  damages  was  that 
of  future  profits,  urcertain  and  dependent  upon  innum- 
erable contingencies,  for  which  there  can  be  no  recovery 
(Hamilton  v.  McPherson,  28  J!r.  T.  72 ;  Giffin  v.  Colver, 
16  Id.  494).  It  is  true  that  the  learned  judge  said  to 
the  jury  that  prospective  profits  could  not  be  com- 
pensated for,  but  there  can  be  no  doubt  that  in  the 
absence  of  any  other  evidence  on  the  question  of  dam- 
ages, the  jury  were  misled  by  its  admission  in  conneci- 
tion  with  the  instructions  to  them  above  mentioned, 
that  ''  they  were  to  determine  what  the  use  and  occu- 
pation of  the  premises  would  have  been  worth  during 
the  unexpired  term,"  and  that  their  verdict  was  based 
upon  this  evidence  (Green  v.  Hudson  B.  R.  R.  Co.,  32 
Barb.  25 ;  Worrall  v.  Parmelee,  1  JST.  T.  619). 

John  Langtree^  attorney,  and  of  counsel,  for  re^ 
spondent. 

By  the  Court. — Sedgwick,  J. — There  was  no  mo- 
tion to  dismiss  the  complaint,  on  the  ground  that  the 
testimony  did  not  prove  any  cause  of  action,  nor  was 
there  any  request  that  the  judge  direct  the  jury  to 
find  for  the  defendant  on  the  whole  case,  nor  was  there 
any  motion  for  a  new  trial  ui>on  a  case.  A  motion  for 
new  trial  was  mad^  upon  the  minutes.  It  specified 
no  ground,  and  the  order  denying  it  was  not  appealed 
from.  We  are,  therefore,  confined  to  an  examination 
of  the  exceptions  taken  by  the  defendant. 

The  plaintiff,  as  witness  for  himself,  waa  asked: 
^*  Tell  us,  in  round  numbers,  about  how  much  you  ex- 
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j)ended  in  fitting  up  and  furnishing  these  apartments  P' 
The  ground  of  objection  was  stated,  that  under  the 
agreement  there  is  nothing  requiring  the  plaintiff  to 
furnish  any  particular  amount.  If  the  agreement 
called  upon  the  plaintiff,  as  it  clearly  did,  to  furnish 
the  rooms  for  a  restaurant,  he  had  the  right  to  proye 
the  facts  connected  with  the  furnishing,  and  was  not 
shut  off  from  this  proof,  because  the  agreement  did  not 
specify  any  particular  sum  he  should  expend.  The 
cost  of  the  articles  was  some  evidence  of  the  fitness  of 
the  furniture  for  the  kind  of  restaurant  that  the 
agreement  meant.  The  witness  was  also  allowed  to 
state  the  money  he  lost  upon  a  sale  of  the  furniture 
after  the  auction.  This  was  objected  to  as  incompetent 
on  the  question  of  damages.  It  may,  perhaps,  be  that 
this  testimony  was  not  material  in  the  case.  It  is  evi^ 
dent,  that,  under  the  subsequent  charge  of  the  judge, 
that  the  jury  must  not  include  in  the  damage  this 
loss,  the  proof  could  not  have  injured  the  defendant 
There  are  often  instances,  when  incompetent  testimony 
may  have  the  effect  of  so  prepossessing  the  minds  of 
jurors,  that  they  will  not  be  able  to  follow  a  direction 
of  the  judge  to  disregard  it.  The  safe  rule,  therefore, 
is  that  all  improper  testimony  is  deemed  to  do  injury 
until  the  contrary  clearly  appears.  Here,  however, 
the  answer  given  stated  facts,  which,  if  not  testified  to, 
the  jury  would  know,  from  an  experience  common  to 
all,  must  have  existed,  when  the  furniture  was  sold 
after  it  was  used. 

There  was  an  objection  to  the  witness  stating  the 
value  of  what  was  called  the  lease.  The  ground  was 
that  the  witness  was  not  an  expert,  and  the  proposed 
testimony  was  otherwise  incompetent.  The  answer 
given  was  apparently  an  opinion  of  the  witness,  and  he 
had  not  been  proved  to  be  qualified  to  express  an  opin-> 
ion.  Another  answer  was  given  in  immediate  connec- 
tion with  the  first,  and  the  two,  which  should  be  taken 
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together,  show  that  the  sum  the  witness  named  was 
the  result  of  a  calculation  from  the  profits  he  had 
made  before  the  alleged  wrong.  He  said  in  the  last 
answer :  "  My  profit  was  thirty  per  cent,  at  the  time 
I  made  $3,000  a  month ;  that  is  the  way  I  based  my 
$15,000."  As  to  the  plaintiffs  right  (under  the  agree- 
ment, in  substance,  that  he  should  have  the  profits  of 
keeping  a  restaurant  for  the  tenants  of  the  house)  to 
show  what  the  profits  had  been  before  the  eviction, 
there  can  hardly  be  a  doubt.  The  damages  for  break- 
ing up  unlawfully  a  profitable  business  would  be 
greater  than  for  breaking  up  a  business  that  had  had 
no  profit.  The  judge,  by  the  charge,  protected  the 
defendant  against  a  verdict  for  subsequent  profits,  in 
a  way  that  she  cannot  complain  of  (Bagley  v.  Smith, 
10  iV:  Z  489 ;  Marquart  v.  La  Farge,  5  Dtier,  559). 
The  judge  directed  the  jury  explicitly  not  to  give 
damages  for  any  causes,  specifying  them,  excepting  the 
breaking  up  of  plaintiffs  business.  He  said,  among 
things  on  this  point :  "  Other  items  of  damage  are 
claimed,  but  you  must  discard  them  all,  except  the 
damage  which  necessarily  flows  from  the  breaking  up 
of  plaintiffs  business,  before  the  time  had  arrived  at 
which  the  defendant  had  a  right  to  insist  upon  a  dis- 
continuance." 

The  court  properly  excluded  the  question,  "Did 
you  hear  any  other  i)erson  making  complaint  to  him 
(the  head  waiter)  at  any  time."  The  answer  would 
have  been  hearsay. 

At  the  end  of  the  testimony,  the  defendant's  coun- 
sel moved  to  dismiss  as  to  the  plaintiff  Lena  S.  Menard. 
This  was  properly  denied.  She  was  jointly  interested 
in  the  agreement.  The  counsel  also  moved  for  a  dis- 
missal of  the  complaint  generally,  on  the  ground  that 
no  damages  recoverable  in  this  action  had  been  proved. 
If  the  proof  as  to  loss  of  the  business  and  other  like 
proof  were  disregarded,  clearly  the  plaintiff  had  shown 
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some  damage,  if  he  were  unlawfully  evicted,  as  to  which 
no  question  was  addressed  to  the  court  on  the  trial. 

There  was  a  request  by  defendant's  counsel  to 
charge  that  the  agreement  was  personal  between  the 
plaintiffs  and  defendants,  one  which  called  from  them 
personal  services  and  was  not  a  lease  in  any  such 
sense  as  that  it  could  be  sold,  or  that  Mrs.  Stevens  was 
obliged  to  accept  anybody  who  may  have  been  ap- 
pointed by  Mr.  Menard.  If  this  be  accurate,  in  all 
respects,  the  defendant  was  not  injured  by  the  court 
refusing  to  give  to  the  jury  a  description  which  had 
no  practical  value  in  the  case,  and  referred  to  matters 
not  in  issue  before  the  jury.  Whether  it  was  a  per- 
sonal agreement  or  was  a  lease  that  could  not  have 
been  sold,  and  whether  Mrs.  Stevens  was  obliged  to 
accept  some  one  named  by  Mr.  Menard,  did  not  affect 
the  issue  as  to  the  wrong  complained  of. 

The  charge,  that  the  jury  in  estimating  the  damage 
should  consider  the  nature  and  character  of  the  busi- 
ness which  the  plaintiffs  had  conducted,  seems,  as  has 
been  already  said,  to  be  correct. 

The  testimony,  as  given  in  the  case,  justified  the 
court  in  telling  the  jury  that  the  evidence  as  to  the 
fact  of  thirty  days'  notice  having  been  given  was 
either  conflicting  or  not  clear. 

I  do  not  perceive  any  reason  for  not  sustaining  the 
charge,  that  if  the  plaintiff  complied  with  every  un- 
dertaking in  the  agreement,  the  damages  might  be  for 
the  whole  unexpired  term.  The  defendant  had  the 
right  to  cancel  the  agreement  by  thirty  days'  notice 
only  in  case  the  plaintiff  failed  in  his  performance. 
If  he  did  not  fail,  and  this  was  left  to  the  jury,  his  in- 
terest was  for  more  than  thirty  dayS)  and  was  in  the 
full  time  the  agreement  might  last. 

The  judgment  appealed  from  should  be  aflElrmed, 
with  costs. 

CuBTis,  Ch.  J.,  concurred. 
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ABNER  MILLS  and  ABNER  P.  MILLS  v.  JAMES 
M.  HICKS  AND  GEORGE  BELL. 

INCORPORATION  OF  COMPANIES  FORMED  TO  NAVIGATE 
THE  OCEAN  BY  STEAMSHIPS.  STATUTE  OF  185»  (2  B.  8. 
6  ed,  .718). 

LlABIIiITT  OF  TBB  STOCKHOLDERS  FOR  THB  DBBTB  OF  AN  IKCORFO' 
RATION  OF  THIS  CHARACTER,  WHEN  THE   WHOLE  OF  THB  CAP- 
ital stock  has  not  been  faid,  and  a  certificate  filed  as 
*  provided  in  thb   said  act. — statute   of   limitations. — 
When  does  it  operate  upon  such  a  claim. 
The  liability  of  the  stockholder,  under  such  circamstances, 
is  incaired  the  moment  the  contract  of  the  creditor  with 
the  company  is  consummated  (Coming  v.  McCullough,  1 
JSr.  T.  47;  Aspinwall  v.  Sacchi,  67  Id.  881). 
In  this  case,  the  statute  begins  to  run  when  the  plaintiff  has 
the  right  to  bring  his  action  under  the  clause  of  section  8, 
viz. :  ^'  And  no  suit  shall  be  brought  against  any  stock- 
holder in  such  corporation,  for  any  debt  so  contracted, 
until  an  execution  shall  have  been  returned  unsatisfied  in 
whole  or  in  part."    And  in  case  of  the  sheriff^s  failure  to 
return  it  (at  the  end  of  sixty  days),  then  the  return  of  it 
as  procured  by  proceedings  taken  by  the  creditor  within 
a  reasonable  tim«^  after  the  failure  of  the  sheriff  to  return, 
shall  be  deemed  the  time  referred  to  in  the  statute.     The 
statute  begins  to  run  at  the  lapse  of  such  reasonable  time, 
without  the  creditor  taking  any  proceedings  to  compel  a 
return. 
In  this  case,  whether  a  reasonable  time  had  elapsed  is  a 
question  of  law.     No  fact  is  stated  to  explain  the  execu- 
tion not  being  returned  for  two  years  after  it  was  issued, 
and  no  reason  can  be  presumed  for  it.    It  must  be  held 
that  a  reasonable  time  did  elapse  without  proceedings  being 
taken  by  plaintiff. 
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Before  Sedgwick,  J.,  at  Special  Term, 

Decided  May  15,  1878. 

This  action  was  commenced  February  21,  1876. 

The  plaintiffs  recovered  a  judgment  against  The 
New  York  Mail  Steamship  Company,  February  10, 
1868,  upon  a  debt  that  became  due  in  October,  1867| 
for  $2,100.35. 

An  execution  issued  on  said  judgment,  February 
11,  1868,  which  was  not  returned  until  March  1,  1870, 
and  then  returned  unsatisfied. 

During  all  this  time  defendants  were  the  owners  of 
431  shares  of  the  capital  stock  of  said  company.  The 
capital  stock  of  said  company  was  never  fully  paid  in, 
and  a  certificate  of  the  same  filed,  in  regard  thereto,  as 
required  by  the  statute. 

The  complaint,  after  stating  these  facts,  claimed  that 
defendants  were  liable  to  pay  said  judgment.  The 
answer  set  up  the  statute  of  limitations  as  a  defense. 

Plaintiffs  demurred  to  this  answer,  and  the  de- 
murrer was  argued  at  special  term. 

Pelton  &  Poucher^  for  plaintiffs. 

Henry  L.  Vilas j  attorney  for  defendants,  'JaTnes  C 
Spencer^  of  counsel. 

Sedgwick,  J. — ^As  to  the  defense  of  the  statute 
of  limitations,  I  am  inclined  to  think  that  it  is  equiv- 
alent to  a  general  averment  that  the  supposed  cause 
of  action  did  not  accrue  within  six  years  before  the 
commencement  of  the  action.  Of  course,  this  defense 
is  not  demurrable,  but  I  understand  that  the  case  is 
presented  as  if  the  plaintiff,  making  no  objection  to 
the  answer  pleading  matters  of  evidence,  submits  the 
question  on  the  demurrer,  of  whether  the  facts  stated 
in  the  answer,  and  admitted  by  the  complaint  and 
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demurrer,  show  that  the  action  was  not  brought  within 
six  years  after  the  right  to  bring  it  accrued.  For  this 
purpose  a  stipulation  is  handed  in,  that  this  action  was 
begun  February  21,  1876. 

The  question  is  the  same  as  if,  upon  the  trial,  the 
facts  admitted  appeared  in  evidence,  and  no  other 
facts,  and  the  judgment  of  this  court  were  asked  there- 
on, as  to  the  defense. 

My  opinion  is  that  the  statute  begins  to  run  when 
the  plaintiflE  had  the  right  to  bring  his  action  under 
the  clause  of  section  8,  viz.:  ''and  no  suit  shall  be 
brought  against  any  stockholder  in  such  corporation 
for  any  debt  so  contracted,  until  an  execution  shall 
have  been  returned  unsatisfied  in  whole  or  in  part." 

There  is  no  question  in  this  case  as  to  whether  the 
plaintiff  might  have,  under  his  right  to  issue  an  execu- 
tion, of  his  own  will,  at  any  time  within  five  years 
after  judgment,  brought  his  action  upon  the  return  of 
such  execution  unsatisfied.  The  statute  requires  that 
he  shall  have  in  fact  issued  the  execution.  In  this 
case  he  did  so  on  February  11,  1868,  and  it  was  in  fact 
returned  on  March  1,  1870. 

Now,  what  point  of  time  was  within  the  view  of  the 
statute  ?  The  intent  evidently  was  that  the  execution 
should  exhaust  the  company's  property,  in  the  first 
instance,  so  far  as  any  possible  legal  use  of  the  writ 
could  be  made  by  the  sheriff.  It  could  not  have  con- 
templated that  the  sheriff  would  fail  in  his  legal  duty 
to  return  the  writ  in  sixty  days,  although  it  did  not 
ignore  the  possibility  of  his  not  returning  it  then. 
And  it  must  have  intended  that  the  plaintiff  would,  in 
his  own  interest,  in  case  of  the  sheriff's  failure  to  return, 
have  compelled  a  return ;  1st,  to  definitely  ascertain 
his  rights  against  the  property  of  the  corporation  ;  2d, 
as  against  a  stockholder  to  get  the  right  to  begin  an 
action  under  the  statute  now  considered. 

It  could  not  have  contemplated  that  the  execution 
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might  remain  in  the  hands  of  the  sheriff  for  a  long 
period  of  time  after  the  end  of  sixty  days,  through 
which  he  would  have  no  right  to  levy  its  amount  upon 
property,  while  the  creditor  took  no  proceeding  to 
secure  a  return.  It  supposes  that  the  creditor  will, 
within  a  reasonable  time,  proceed  to  secure  the  return. 

The  extrinsic  circumstance  of  an  execution  returned 
unsatisfied,  is  a  prerequisite  to  a  right  to  sue.  But  it 
does  not  follow  from  that,  that  the  statute  meant  that 
the  plaintiff  might  allow  an  execution,  after  he  had 
seen  fit  to  issue  it,  to  remain  unreturned  indefinitely. 
On  such  a  point,  the  opinion  of  Judge  Duer  is  perti- 
nent, in  Lyle  v.  Murray  (4  Sarvdlf.  595).  He  said : 
'^  Even  where  an  agent,  from  the  i)eculiar  circumstances 
of  his  agency,  is  only  bound  to  pay  upon  demand,  it 
by  no  means  follows  that  until  a  demand  no  cause  of 
action  accrues,  so  that  the  statute  does  not  begin  to 
run.  It  by  no  means  follows  that  the  principal,  by 
omitting  to  make  the  necessary  demand,  may  susi)end. 
the  statute  for  an  indefinite  period.  It  is  the  duty,  in 
all  cases,  of  an  agent  who  has  collected  money  for  his 
principal  to  give  immediate  notice  of  the  fact,  and 
when  the  principal  has  received  such  notice,  he  is 
bound  to  make  the  requisite  demand  within  a  reasona- 
ble time,  and  if  he  omits  to  do  so,  he  puts  the  statute 
in  motion,  and  when  he  suffers  the  term  which  it  limits 
to  expire,  is  concluded  by  his  laches.  This  exact 
question  was  determined  by  the  supreme  court  in 
Stafford  v.  Richardson  (15  Wend.  306).'' 

The  application  of  the  statute  of  limitations  is 
made,  in  many  cases,  to  depend  upon  the  nature  of 
the  relations  between  the  parties  (Merritt  t).  Todd,  23 
N.  r.  34 ;  Payne  r?.  Gardiner,  29  Id.  146 ;  Wheeler  «. 
Warner,  47  Id.  619). 

I  am  therefore  of  the  opinion  that  the  time  referred 
to  in  the  statute,  for  the  accruing  of  the  action,  is  the 
return  of  the  execution  at  the  end  of  sixty  days,  or  in 
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case  of  the  sherifTs  failure  to  return  it,  then  the  return 
of  it,  as  procured  by  proceedings  taken  by  creditor 
within  a  reasonable  time  after  t)ie  failure  of  the  sheriff 
to  return.  And  that  the  statute  begins  to  run,  at  the 
lapse  of  such  reasonable  time,  without  the  creditor 
taking  any  proceedings  to  compel  a  return. 

In  this  case,  whether  a  reasonable  time  elapsed  is 
a  question  of  law.  No  fact  is  stated  to  explain  the 
execution  not  being  returned  for  two  years  after  it  was 
issued,  and  no  reasons  can  be  presumed  for  it. .  It  must 
be  held,  that  a  reasonable  time  did  elapse  without 
proceedings  being  taken  by  plaintiff. 

Judgment  for  defendant  on  demurrer. 


FREDERICK    BUTLER,    et  al..    Plaintiffs,    v. 
ABRAHAM   H.    FLANDERS,  Defendant. 

COXMIBSION  TO  TAKB  TE8TI1C0NT. — CbOSB-EzAMIKATION,   BIGHT  TO. 

It  appears,  upon  the  face  of  the  commisaioii,  that  the  witness  ex- 
amined under  it,  on  behalf  of  plaintiff,  was,  prior  to  his  exami- 
nation, furnished  by  plaintiff's  attorney  with  copies  of  the 
interrogatories  and  cross-interrogatories  to  be  administered  to 
him.  No  prejudice  is  shown  to  have  accrued  to  defendant  there- 
from, save  what  may  be  inferred  from  the  receiptby  the  witness  of 
both  sets  of  interrogatories,  nor  any  intention  appear,  on  the  part 
of  plaintiff's  counsel,  to  secure  an  unfair  advantage  over  defendant. 

EMj  that  the  deposition  should  stand,  and  that  the  fact  of  the 
receipt  of  the  interrogatories  should  only  affect  the  credibility  of 
the  witness,  and  the  weight  of  his  testimony.  Also^  that  de- 
fendant must  have  leave  to  frame  and  administer  further  cross- 
interrogatories,  and  that  if  he  elect  so  to  do,  the  commisaioii 
must  be  returned  at  the  sole  expense  of  the  plaintiffs. 

The  necessity  and  right  to  cross-examination  considered,  and  the 
authorities  reviewed. 

Before  Fbeedman,  J.,  at  Special  Term. 

Decided  December  d,  1878. 
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Motion  by  defendant  to  suppress  deposition. 
James  K.  Hilly  for  the  motion. 

J.  ff.  Dougherty y  in  opposition. 

Preedman,  J. — It  appears,  ui)on  the  face  of  the 
commission,  that  the  witness  examined  under  it  on 
behalf  of  the  plaintiffs  was,  prior  to  his  examination, 
supplied  by  the  counsel  for  the  plaintiffs  with  copies 
of  the  interrogatories  and  cross-interrogatories  to  be 
administered  to  him.  Whether  they  were  sent  to  him 
directly  or  indirectly  can  make  no  difference,  as  long 
as  they  were  actually  furnished  to  him  in  advance  of 
his  examination.  That  they  were  so  furnished  is  ad- 
mitted by  plaintiffs'  counsel,  in  the  affidavit  submitted 
by  him. 

No  prejudice  is  shown  to  have  accrued  to  the  de- 
fendant therefrom,  except  such  as  may  be  inferred 
from  the  bare  fact  of  the  receipt,  by  the  witness,  of 
both  sets  of  interrogatories  ;  and  the  question  is,  there- 
fore, whether  such  fact  alone  calls  for  the  suppression 
of  the  deposition. 

When  a  witness  has  been  examined  in  chief,  the 
other  party  has  a  right  to  cross-examine  him  for  the 
purpose  of  ascertaining  and  exhibiting  the  situation  of 
the  witness,  with  respect  to  the  parties  and  to  the  sub- 
ject of  the  litigation,  his  interest,  his  motives,  his  in- 
clination, his  prejudices,  his  means  of  obtaining  a 
correct  and  certain  knowledge  of  the  facts  to  which  he 
has  borne  testimony,  the  manner  in  which  he  has  used 
those  means,  his  powers  of  discernment,  memory  and 
description.  Such  cross-examination  is  one  of  the 
principal  and  most  efficacious  tests  which  the  law  has 
devised  for  the  discovery  of  truth,  and  the  right  to  its 
free  and  full  exercise  is  deemed  of  such  great  impor- 
tance, that  if  a  witness  dies  after  he  has  been  examined 
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in  chief,  and  before  his  cross-examination,  his  testi- 
mony is  inadmissible  (ELissam  v.  Forrest,  25  Wend. 
651). 

Bnt  snch  test  is  rendered  almost,  if  not  quite,  use- 
less if  the  witness  can  be  posted  by  the  party  calling 
him,  in  advance,  as  to  the  entire  range  which  the 
cross-examination  is  to  take,  and  made  thoroughly 
acquainted. with  the  form,  nature  and  purpose  of  every 
question  intended  to  be  put  to  him  on  the  cross- 
examination. 

To  sanction  such  a  practice  would  in  many  cases 
lead  to  the  grossest  abuse.  The  tribunal  which  is  to 
pass  upon  the  testimony  of  the  witness  is  entitled  to 
his  independent  recollection  of  the  facts  to  which  he 
may  be  able  to  testify,  as  such  recollection  may  appear 
from  the  whole  range  of  his  examination ;  and  this 
implies  that  the  whole  examination  throughout  must 
be  fairly  conducted.  Each  party  is  entitled,  therefore, 
to  freely  and  fully  ex^amine  him  without  undue  inter- 
ference on  the  part  of  the  other. 

The  statute  authorizing  the  issuing  of  commissions 
to  take  the  testimony  of  witnesses  residing  abroad  is 
an  innovation  on  the  common  law  rules  of  evidence 
(Jackson  v.  Hobby,  20  Johns.  361),  and  hence  the 
principle  that  its  positive  requirements  must  be  strictly 
complied  with  has  always  been  recognized  and  acted 
upon.  But  even  beyond  that,  whenever  undue  means 
are  employed  to  give  shape  or  color  to  evidence  taken 
uj)on  commissions,  says  Allen,  J.,  in  Commercial 
Bank  of  Penn.  v.  Union  Bank  of  New  York  (11  If.  T. 
203),  it  will  be  proper,  upon  motion,  to  set  aside  the 
deposition  and  order  the  commission  to  be  executed 
anew,  or  deprive  the  party  thus  abusing  the  process 
of  the  court  of  its  benefit,  as  shall  be  deemed  most  fit. 

So,  where  the  taking  of  the  deposition  was  sus- 
pended in  consequence  of  the  sickness  of  the  witness, 
and  subsequently  the  witness  appeared  again  with  his 
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counsel)  and  the  eicamination  was  commenced  anew, 
and  the  witness  read  his  answers  to  all  the  interroga- 
tories, direct  and  cross,  from  a  paper  he  brought,  which 
had  been  prepared  by  himself  and  counsel  and  was  in 
his  counsel's  handwriting,  the  deposition  was,  on 
motion,*  suppressed  (Creamer  v.  Jackson,  4  -4.66.  Pr. 
413). 

Section  910  of  the  Code  of  Civil  Procedure 
enumerates  the  cases  in  which  the  deposition  maybe 
suppressed,  and  any  unfair  or  overreaching  conduct 
on  the  part  of  the  attorney  for  either  party,  to  the  pre- 
judice of  the  adverse  party,  in  the  course  of  the  pro- 
ceedings, as  well  as  fraud,  is  made  a  suflicient  ground 
for  the  suppression  of  the  deposition. 

Upon  the  whole  case,  however,  as  it  appears  before 
me,  I  may  well  hesitate  to  suppress  the  deposition 
altogether.  No  special  prejudice  is  shown  to  have 
been  sustained  by  the  defendant,  nor  is  it  apparent 
from  the  deposition  that  he  sustained  any.  I  am  also 
satisfied  that  in  transmitting  copies  of  the  interroga- 
tories, plaintiff's  counsel  had  no  intention  to  thereby 
secure  an  unfair  advantage  over  the  defendant.  The 
deposition,  as  it  is  and  as  far  as  it  goes,  may  therefore 
stand  for  what  it  is  worth,  but  upon  certain  conditions 
only.  Under  this  disposition  of  the  motion,  the  foct 
of  the  receipt  by  the  witness  of  the  interrogatories  in 
advance  of  his  examination,  will  simply  afFect  the 
credibility  and  weight  of  his  testimony.  This  being 
so,  the  defendant  must  have  leave  and  an  opportunity 
to  frame  and  administer  such  further  cross-interroga- 
tories as  he  may  be  advised.  In  case  he  elects  to  avail 
himself  of  this  privilege,  the  commission  must  be  re- 
turned for  further  and  final  execution,  at  the  sole 
expense  of  the  plaintiffs. 

Let  an  order  be  entered  accordingly. 
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MAGDALENA    RENNER    v.    JACOB    MULLER, 

AND  OTHERS. 
L  ALIENS,  INHERITING  BY. 

1.    QOYEBNED  BY  WHAT  LAW. 

(a)  By  the  law  in  force  at  the  time  of  the  death  of  the  person 
from  whom  they  claim  to  inh<lrit. 
1.   Who  entitled  under  such  law. 
(a)  Only  those  who  at  the  time  of  the  death  are  under  the 
then  existing  law  capable  of  taking  by  descent. 
d.  Disqualification,  obound  of. 
(a)  Inheritable  Uood,    The  disqualification  does  not  rest  on  lack  of 
inheritable  blood,  but  on  a  lac^  of  right  to  inherit,  for  the  reason 
that  the  alien  is  not  a  citizen  or  subject  of  the  government 
where  the  land  lies. 
XL  ALIEN  MARRIED  WOMEN. 

Capable  of  inheriting,  when ;  tide  infra, 
IIL  ALIENAGE  AS  AFFECTING  TAKING  BY  DESCENT  FROM 
A  NATIVE  BORN  OR  NATURALIZED  CITIZEN  DYING  BE- 
TWEEN APRIL  15,  1857,  AND  APRIL  27,  1874. 
1.  Alienaoe  of  claimant. 
(a)  Who  not  prevented  from  taking  hy  reaeon  tliereof, 

1.  Resident  children  born  in  foreign  countries  of  persons 
then  aliens,  but  who  afterwards  are  duly  naturalized; 
such  children  being  under  the  age  of  twenty-one  years  at 
the  time  of  the  naturalization  of  their  parents. 

2.  Children  of  certain  citizens,  though  born  out  of  the  limits 
and  jurisdiction  of  the  United  States. 

8.  The  foreign-bom  widow  and  children  of  aliens  dying 
during  the  interval  between  their  application  and  actual 
naturalization,  upon  their  taking  the  oaths  prescribed  by 
law. 

4.  A  FREE,  white  alien  WOMAN  who,  pHor  to  such  death, 
shall  have  lawfully  intermarried  with  a  citizen. 

1.  This,  whether  her  husband  be  a  native-bom  or  a 
naturalized  citizen. 

2.  If  naturalized,  the  fact  that  he  was  naturalized  after 
the  marriage  does  not  alter  the  case. 

8.  This,  though  the  woman  at  the  time  of  marriage  was 
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not  twenty-one  years  of  age,  provided  she  was  over 
twelve. 
4.  This,  though  the  woman  had  never  been  within  the 
United  States. 
B.  Alienagb  of  ai«cestob. 

1.  Deceased  ancestor.  The  fact  that  the  claimant  is  obliged  to 
trace  descent  through  a  deceased  alien  ancestor,  will  not  pre- 
clude him  from  inheriting. 

2.  Living  ancestor.  Alienage  of  such  ancestor  does  not  enable 
one  to  take  by  descent  as  his  representative,  as  if  he  were 
deceased. 

(a)  Ancestob,  definition  of,  with  rbspect   to  thib 

SUBJECT. 

1.  Includes  both  lineal  and  collateral  ancestors. 
8.  Alien  pabbnt. 

1.  Brothers  and  sisters,  children  of  an  alien  parent,  inherit  of 
each  other.  The  parent,  though  living,  is  by  reason  of  his 
alienage  passed  by,  and  the  descent  between  the  children  is 
immediate. 

4.  Tbeaty   between    kingdom    of   Wubtehbebg    and    thb 
United  States,  allowing  citizens  of  either  party,  to  whom  land 

would  have  descended  under  the  laws  of  the  other  but  for 
alienage,  to  sell  the  same  and  withdraw  the  proceeds  under 
certain  restrictions. 

The  rights  of  the  alien  claimant  in  this  case  mider  this 

treaty  are  not  clear,  and  should  be  reserted  for  dedskm 

wntH  the  trial  of  the  cause. 

5.  Acts  of  legislatube  not  afplicablb. 
1868,  chapter  513; 

1874,  chapter  261 ; 

1875,  chapters  88,  836; 
1877,  chapter  111,      • 

are  not  appUcalle,  because  not  in  ezistenoe 
when  rights  became  vested  by  the  death. 
The  Revised  Statutes, 
1880,  chapter  171; 
1848,  chapter  87; 
1845,  chapter  115; 
1867,  chapter  576, 

are  not  appHeaHe^  because  their  opera- 
tion, so  far  as  this  question  is  concerned,  is  confined 
to  lands  left  by  a  resident  alien,  except  first  section  of 
the  act  of  1848,  which  is  confined  to  lands  which  had 
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been  purchased  and  conveyed,  or  had  been  devised, 
or  had  descended,  prior  to  its  passage. 
rV.  Injunction. 
1.  EJECTMENT. 
(a)  Where,  under  the  laws  of  this  State,  it  is  clear  that  the  title 
to  the  land  in  question  descended  to  and  vested  in  the  plaint- 
iff, and  the  only  claim  of  defendants  (who  are  aliens)  is  under 
a  treaty  between  the  United  States  and  a  foreign  country,  and 
it  is  not  dear  what  rights  they  have  under  such  treaty^  and 
there  is  danger  that  the  rents  and  profits  of  such  land  may  be 
removed  beyond  the  jurisdiction  of  the  court  and  of  the  State, 
a  proper  case  for  an  injunction  is  made. 

At  Special  Term,  Febnuiry  7,  1879. 

Motion  for  injunction. 

Freedman,  J. — ^This  is  a  motion  for  an  injunction 
to  restrain  the  defendant  Miiller  from  paying  over  rents 
of  real  estate,  situate  in  the  city  of  New  York,  to  the 
alien  next  of  kin  of  Karl  Hafner,  deceased. 

The  action  is  to  recover  possession,  and  the  rents 
and  profits  of  the  property  in  question,  from  Jacob 
Muller  and  his  tenants  in  possession  under  him  ;  and 
plaintiflPs  right  to  possession  is  founded  upon  the  alle- 
gation that  she  is  the  sole  heir  of  the  deceased  capable 
of  taking  the  inheritance. 

Karl  Hafner  died  seized  of  the  fee  of  the  property 
in  question,  and  intestate,  on  January  19,  1874.  At 
the  time  of  his  death  he  was  a  citizen  of  the  United 
States,  and  an  actual  resident  of  the  city  and  county 
and  State  of  New  York.  At  the  same  time,  the  fol- 
lowing of  his  blood  relatives  were  residents  of  the 
United  States,  viz.  : 

1.  The  plaintiff,  Magdalena  Benner,  a  niece,  the 
daughter  and  legitimate  child  of  his  sister,  Caroline 
Sinn,  who  had  died  July  5,  1855,  leaving  her  surviving 
no  other  child,  who  at  the  time  of  Karl  Hafner' s  death 
was  a  citizen  of  the  United  States. 
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2.  Christine  Muller,  another  niece,  wife  of  the  de- 
fendant Jacob  Mailer,  and  the  daughter  and  legitimate 
child  of  his  sister,  Christine  Bosine  Wieland,  who  then 
was  still  alive  and  a  resident  of  the  kingdom  of  Wnr- 
temberg. 

3.  Michael  Wieland,  a  nephew,  who  is  a  brother  of 
Mrs.  Muller,  and  the  son  of  Hafner's  sister,  Christine 
Rosine  Wieland ;  and 

4.  Another  nephew,  the  son  of  a  deceased  brother, 
which  nephew  had  come  to  the  United  States  in  the 
autumn  of  1873. 

The  three  first  named  resided  in  the  State  of  New 
York,  and  the  fourth  in  Pennsylvania. 

Karl  Hafner  also  left  him  surviving  a  mother  (since 
deceased),  two  sisters,  one  brother,  two  nephews,  and 
five  nieces,  natives  and  residents  of  the  kingdom  of 
Wurtemberg,  none  of  which  had  ever  been  in  this 
country,  and  all  of  which  were  aliens. 

Upon  the  argument  both  sides  agreed  that  Hafner' s 
title  descended,  at  the  moment  of  his  death,  upon 
some  one  or  more  of  his  faeirs-at-law,  or,  in  default  of 
heirs,  escheated  to  the  State  under  the  statute.  It 
could  not  remain  in  al^eyance,  but  had  to  go  some- 
where. If  there  was  no  one  ready  and  capable  of  tak- 
ing it,  it  escheated.  If,  at  the  moment  referred  to, 
there  was  but  one  heir  capable  of  taking,  the  title 
vested  in  him  or  her  absolutely  and  exclusively,  and 
no  subsequent  act  of  the  legislature  could  divest  it. 

The  parties  differ  widely,  however,  u^n  the  ques- 
tion of  the  citizenship  of  some,  and  the  rights,  as  con- 
ceded aliens,  of  others  of  Hafner' s  next  of  kin,  and  the 
questions  involved  in  those  conflicting  claims  are  of 
such  great  importance  as  to  justify  a  somewhat  ex- 
tended discussion. 

The  rule  of  the  common  law  as  to  the  rights  of 
aliens,  as  stated  by  Lord  Coke,  and  as  recognized  in 
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this  State,  except  so  far  as  it  has  been  changed  or 
modified  by  statute,  is  : 

'^That  an  alien  may  purchase  lands,  tenements  or 
hereditaments,  to  himself  and  bis  heirs,  and,  although 
he  can  have  no  heirs,  yet  he  has  capacity  to  take  a  fee 
simple,  but  not  to  hold  it.  For,  upon  office  found,  the 
king  shall  have  it  by  his  prerogative,  of  whomsoever 
the  land  is  holden.  And  so  it  is,  if  the  alien  doth  pur- 
chase land  and  die,  the  law  doth  cast  the  freehold  and 
the  inheritance  upon  the  king.  If  an  alien  purchase 
any  estate  of  freehold  in  houses,  lands,  tenements,  or 
hereditaments,  the  king,  upon  office  found,  shall  have 
them"  {Co.  LUt.2,  b). 

In  New  York  proceedings  by  office  found  which 
were  formerly  authorized  by  statute  (2  H.  S.  586)  are 
abolished,  and  ejectment  is  provided  as  the  first  remedy 
{Code,  §  428). 

At  common  law,  therefore,  and  where  no  prohibitory 
Btatute  is  in  the  way,  an  alien  can  take  an  estate  in  fee 
by  purchase  or  devise,  and  can  hold  it  against  all  par- 
ties except  the  State.  But  he  cannot  take  by  inherit- 
ance,   nor   transmit   by    descent   (Mooers  v.  White, 

6  Johns.  Ch.  365 ;  Fairfax's  Devisees.  Hunter's  Lessee^ 

7  Cranch,  603  ;  People  v.  Conklin,  2  Hill,  67 ;  Wads- 
worth  V.  Wadsworth,  12  N.  T.  376 ;  Munro  v.  Merchant, 
28  Id.  9). 

In  New  York  the  acquisition,  tenure,  alienation  and 
descent  of  real  property  are  regulated  by  statute. 
The  people  of  the  State,  in  their  right  of  sovereignty, 
are  deemed  to  possess  the  original  and  ultimate  prop- 
erty in  and  to  all  lands  within  the  jurisdiction  of  the 
State ;  and  all  lands  the  title  to  which  fails  from  a 
defect  of  heirs,  revert.or  escheat  to  the  people  (1  R.  8. 
718). 

All  lands  within  the  State  are  declared  to  be  allo- 
dial, so  that,  subject  only  to  the  liability  to  escheat, 
the  entire  and  absolute  property  is  vested  in  the  owners 
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according  to  the  nature  of  their  respective  estates ;  and 
all  feudal  tenures  of  every  description,  with  all  their 
incidents,  are  abolished  {Id.  §  3). 

Every  person  capable  of  holding  lands  (except 
idiots,  persons  of  unsound  mind,  and  infants),  seized 
of,  or  entitled  to,  any  estate  or  interest  in  lands,  may 
alien  such  estate  or  interest  at  his  pleasure,  with  the 
effect,  and  subject  to  the  restrictions  and  regulations 
provided  by  law  (1  H.  S.  719,  §  10). 

But  the  capacity  to  hold  lands,  and  of  taking  the 
same  by  descent,  devise  or  purchase,  was  originally 
confined  to  citizens  of  the  United  States  (lb.  §  8). 

The  chapter  relative  to  the  title  of  real  property  by 
descent  contains  a  series  of  canons  specifically  regu- 
lating the  descent.  •  It  also  prescribes  that  in  all  cases 
not  expressly  provided  for,  the  inheritance  shall  descend 
according  to  the  course  of  the  common  law  (1  JL  & 
763,  §  16). 

It  was  also  enacted,  at  an  early  day,  that  any  alien 
who  had  or  might  come  into  the  United  States,  upon 
making  and  filing  with  the  secretary  of  state  a  deposi* 
tion  or  affirmation,  in  writing,  that  he  is  a  resident  in 
the  State,  and  intends  always  to  reside  in  the  United 
States,  and  to  become  a  citizen  thereof  as  soon  as  he  ' 
can  be  naturalized,  and  that  he  has  taken  such  incipient 
measures  as  the  laws  of  the  United  States  require  to 
enable  him  to  obtain  naturalization,  could  take  and 
hold  real  estate  of  any  kind,  to  himself,  his  heirs  and 
assigns  forever,  and  might,  during  six  years  thereafter, 
sell,  assign,  mortgage,  devise  and  dispose  of  the  same, 
in  any  manner,  as  he  might  or  could  do  if  he  were  a 
native  citizen,  but  should  have  no  power  to  lease  or 
demise  until  he  should  become  naturalized  (1  H.  & 
720,  §§  15,  16). 

It  was  further  provided  that  if  any  such  alien 
should  die  within  the  six  years  intestate,  his  estate 
should  descend  to  his  heirs,  if  he  have  any  who  are 
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inhabitants  of  the  United  States,  in  the  same  manner 
as  though  he  died  a  citizen  of  the  State  (1  R.  8.  720, 
§18). 

After  the  six  years  the  alien  lost  all  the  privileges 
so  secured,  except  the  right  to  hold  the  estate,  unless 
he  became  naturalized  according  to  the  provisions  of 
the  laws  of  the  United  States. 

The  same  statute  also  provided  that  any  such  alien 
should  not  be  capable  of  taking  or  holding  any  lands 
or  real  estate  which  might  have  descended,  or  been 
Revised  or  conveyed  to  him  previously  to  his  having 
become  such  resident,  and  made  such  deposition  or 
affirmation  as  aforesaid  (§  17). 

It  has  been  a  subject  of  dispute  whether  this  17th 
section  extended  to  aliens  who  had  not  complied  with 
the  provisions  of  the  sections  immediately  preceding, 
and  thus  changed  the  common-law  rule,  or  whether  it 
was  limited  to  aliens  who  had  complied  with  the  pro- 
visions ;  in  other  words,  whether  it  was  intended  to 
prevent  aliens  from  taking  real  estate  except  upon  a 
fulfillment  of  the  requirements  of  the  statute,  or  only 
intended  to  confine  the  benefits,  conferred  by  the  act 
on  those  who  complied  with  its  provisions,  to  the  pro- 
perty thereafter  acquired  by  them. 

It  has  been  decided  in  the  case  of  Wright  v. 
Saddler  (20  N.  T.  320),  that  the  object  of  this  section 
was  to  confine  the  peculiar  benefits  of  the  act  to  cases 
where  lands  were  acquired  after  the  conditions  re- 
quired had  been  performed ;  and  that  as  to  lands 
previously  acquired  by  those  who  availed  themselves  of 
the  act  and  those  acquired  by  aliens  not  within  the 
act,  the  common  law  was  left  in  force. 

By  subsequent  enabling  acts,  viz. :  chapter  171, 
Laws  of  1830 ;  chapter  87,  Laws  qf  1843  ;  chapter  115, 
Laws  qf  1846  ;  chapter  676,  Laws  qf  1867,  the  capacity 
of  resident  aliens  to  hold  and  convey  real  estate  was 
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Still  further  extended.  Time  and  space  do  not  pennife 
any  extended  reference  to  them. 

A  passing  notice  should  be  taken,  however,  of  the 
act  of  1845,  as  the  most  important  of  them.  By  that 
act  a  resident  alien  was  not  only  empowered  to  take 

.by  purchase  or  devise,  upon  making  and  filing  the 
deposition   or   affirmation    required   by   the   former 

'  statutes,  but  it  was  also  expressly  provided  that,  upon 
making  and  filing  such  deposition  or  affirmation,  he 
might  hold  all  real  estate  previously  granted,  conveyed 
or  devised  to  him  in  the  same  manner  and  with  the 
like  effect  as  if  he  at  the  time  of  such  grant,  convey- 
ance or  devise,  had  been  a  citizen  of  the  United  States. 
Provision  was  also  made  for  the  right  of  dower  of  the 
wives,  and  the  rights  of  the  grantees  and  devisees  of 
alien  residents  of  this  State.  By  section  4,  even*  alien 
heirs  of  resident  aliens  were  made  capable,  in  certain 
cases  and  upon  compliance  with  certain  conditions,  to 
take  and  hold  by  descent. 

The  section  last  referred  to  has  been  amended  by 
chapter  261,  Laws  of  1874,  and  chapter  38,  Laws  of 

1876,  so  as  to  enable  aliens  to  take  lands  by  descent 
from  naturalized  or  native  citizens  as  well  as  from  resi- 
dent aliens.  But  as  these  amendments  were  made 
after  Haf ner'  s  death,  and  consequently  after  the  rights 
of  all  parties  had  become  fixed,  they  may  be  at  onoe 
dismissed.    For  the  same  reason  chapter  111,  Laws  cf 

1877,  which  seems  to  be  an  amplification  of  chapter  338, 
Laws  ofl87Bj  and  of  chapter  613,  Laws  of  1868^  need 
not  be  considered.  The  three  last  named  statutes  sim- 
ply relate  to  the  confirmation  of  the  titles  of  citizens 
which  may  be  questioned  by  reason  of  the  alienage  of 
former  owners. 

At  the  time  of  Haf  ner' s  death,  therefore,  the  law 
was  that  none  but  a  citizen  could  inherit  a  fee  by  de- 
scent from  a  citizen  ancestor.  To  this  extent  the  com- 
mon law,  which  upon  this  point  rested  upon  the  policy 
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of  the  feudal  law,  still  prevailed,  notwithstanding  the 
abolition  of  all  feudal  tenures. 

I  now  proceed  to  consider  the  objections  which  have 
been  urged  against  plaintiffs  claim,  and  especially 
against  her  standing  in  court. 

I.  The  first  objection  is,  that  at  the  time  of  Hafner's 
death  the  plaintiff  was  an  alien. 

It  appears  that  she  was  born  in  the  kingdom  of  Wur- 
temberg,  on  September  20,  1853;  that  her  parents 
never  resided  in,  and  never  were  citizens  of,  the  United 
States ;  that  she  came  to  the  United  States  in  1869 ; 
that,  consequently,  at  the  time  of  Hafner's  death,  she 
had  not  resided  five  years  within  the  United  States, 
Bor  had  she  arrived  at  the  age  of  twenty-one  ;  and  that 
she  had  not,  at  that  time,  declared  her  intention  to  be- 
come a  citizen,  nor  had  she  been  admitted  to  citizen- 
ship by  the  judgment  of  any  court. 

If  these  were  all  the  facts,  the  charge  of  alienism 
would  be  well  founded,  and  plaintiff  would  have  no 
standing  in  court ;  for  none  of  the  statutes  in  force  at 
the  time  of  Hafner's  death,  and  above  referred  to,  is 
of  any  avail  to  the  plaintiff  for  the  reason  that  Hafner 
did  not  die  as  a  resident  alien,  but  as  a  citizen  ;  and  the 
plaintiff  had  at  the  time  of  his  death  neither  filed  the 
deposition  or  affirmation  required  by  the  laws  of  New 
York,  nor  declared  her  Intention  to  become  a  citizen 
of  the  United  States,  pursuant  to  the  acts  of  congress. 
Even  if  the  premises  in  question  had  been  devised  to 
her  by  will,  she  could  not,  upon  the  facts  and  the  law, 
so  far  considered,  have  taken  them,  for  the  statute 
relating  to  wills  and  the  distribution  of  estates  pro- 
vides that  every  devise  of  any  interest  in  real  property, 
to  a  person  who,  at  the  time  of  the  death  of  the  testa- 
tor, shall  be  an  alien,  not  authorized  by  statute  to  hold 
real  estate,  shall  be  void.  The  interest  so  devised  shall 
descend  to  the  heirs  of  the  testator;  if  there  be  no 
such  heirs  competent  to  take,  it  shall  pass  under  his 
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will  to  the  residuary  devisees  thereio  named,  if  any 
there  be,  competent  to  take  such  interest  (2  H,  8.  67, 
§4). 

Moreover,  it  is  well  settled  that  a  statute  which 
merely  authorizes  an  alien  to  take  and  hold  real  estate 
by  purchase  or  devise,  does  not  change  the  general  law 
of  descent. 

According  to  the  common  law  of  this  country  it  is 
not  enough  that  a  person  is  in  the  order  of  succession 
prescribed  by  statute,  as  required  to  take  lands  by 
descent,  upon  the  death  of  the  owner  thereof  intestate. 
He  must  also  be  a  citizen  of  the  United  States  at  the 
time  of  the  death  of  the  intestate.  He  cannot  qualify 
himself  to  inherit  by  becoming  a  citizen  afterward. 
This  disqualification  does  not  rest  upon  a  lack  of  in* 
heritable  blood,  though  that  expression  frequently 
occurs  in  the  books,  but,  as  shown  hjMr.  Bingham  on 
Descents^  upon  a  lack  of  right  to  inherit  for  the  reason 
that  the  alien  is  not  a  citizen  or  a  subject  of  the 
government  where  the  land  lies.  The  inheritance 
itself  is  made  up  of  a  right  to  the  possession  and  use 
of  certain  land,  which  right  is  derived  from  a  grant  or 
contract  of  the  State.  Hence,  where,  by  the  law  of  the 
State,  a  person  who  is  not  a  citizen  cannot  be  a  "psiTtj 
to  such  a  grant  or  contract,  he  fails  to  inherit  merely 
from  lack  of  legal  capacity  to  become  a  party  to  such 
grant  or  contract.  And  at  common  law  the  citizen 
encounters  the  same  difficulty  when  he  finds  that  his 
right  of  succession  must  come  from  the  intestate,  not 
directly  or  immediately,  but  indirectly  and  mediately, 
thix)ugh  some  alien  relative  deceased  before  the  intes- 
tate. In  the  latter  case  the  difficulty  has  been  re- 
moved by  statute ;  in  the  former  the  disqualification 
still  exists. 

It  is  claimed,  however,  on  the  part  of  the  plaintiff, 
that  by  virtue  of  her  marriage  with  Michael  Renner, 
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she  became  a  citizea  of  the  United  States  by  force  of 
section  2  of  the  act  of  congress  passed  February  10, 
1866. 

Michael  Eenner  came  to  the  United  States  in  1866, 
and  has  ever  since  that  time  resided  here.  On  Jane  4, 
1871,  at  the  city  of  New  York,  he  and  the  plaintiff 
were  married,  and  on  October  10,  1873,  he  was,  on  his 
application,  duly  naturalized  and  admitted  to  citizen- 
ship. 

The  acts  of  congress  relative  to  the  naturalization 
of  aliens  require,  among  other  things,  as  conditions 
precedent  to  admission,  an  application  in  a  certain 
prescribed  manner,  and  proof  of  a  residence  of  five 
years  within  the  Unites  States.  Even  minors,  on 
arriving  at  the  age  of  twenty-one,  must,  as  a  general 
rule,  comply  with  these  conditions  before  they  can 
become  citizens.  This  is  the  general  policy  of  the  law. 
Prior  to  1856,  exceptions  were  made  in  favor  of : 

1.  Resident  children  of  persons  duly  naturalized^ 
being  under  the  age  of  twenty-one  years  at  the  time 
of  the  naturalization  of  their  parents ; 

2.  Children  of  certain  citizens,  though  bom  out  of 
the  limits  and  jurisdiction  of  the  United  States ;  and 

8.  The  widow  and  children  of  aliens  dying  during 
the  interval  between  their  application  and  actual 
naturalization* 

The  persons  falling  within  either  of  the  first  two 
classes  are  considered  citizens  of  the  United  States 
without  a  formal  application  for  admission,  and  those 
falling  within  the  third  class  upon  taking  the  oaths 
prescribed  by  law. 

By  section  2  of  the  act  of  1866,  it  wa^  provided : 

^^  Any  woman  who  might  lawfully  be  naturalized 
under  the  existing  laws,  married,  or  who  shall  be 
married  to  a  citizen  of  the  United  States,  shall  ba 
deemed  and  taken  to  be  a  citizen." 

It  was  held  by  the  court  of  appeals  in  Barton  v. 
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Burton  (1  Keyes^  373),  that  the  words  ''who  might 
lawfully  be  naturalized  under  the  existing  laws,"  were 
only  a  limitation  of  the  application  of  the  section  to  a 
class  of  persons, — viz.,  to  white  women, — and  hence  it 
was  detennined  that  an  alien  woman  who  had  married 
a  citizen,  but  who  had  never  been  in  the  United  States, 
became,  by  the  act  of  marriage,  a  citizen,  and  that  such 
act  stood  in  the  place  of  all  the  requirements  demanded 
by  the  naturalization  laws. 

The  defendants  insist  that  the  plaintiff  does  not 
come  within  this  decision,  because  at  the  time  of  her 
marriage  with  Michael  Benner  the  latter  was  not  a 
citizen,  though  he  became  such  afterwards.  This  pre- 
cise iK)int  came  up  in  Kelly  v.  Owen  (7  Wall.  496),  in 
which  case  the  supreme  court  of  the  United  States, 
approving  the  doctrine  of  Burton  ^.  Burton,  held  as 
follows : 

**  As  we  construe  this  act,  it  confers  the  privileges 
of  citizenship  upon  women  married  to  citizens  of  the 
United  States,  if  they  are  of  the  class  of  i)ersons  for 
whose  naturalization  the  previous  acts  of  Congress 
provide.  The  terms  'married,'  or  'who  shall  be 
married,'  do  not  refer,  in  our  judgment,  to  the  time 
when  the  ceremony  of  marriage  is  celebrated,  but  to  a 
state  of  marriage.  They  mean  that,  whenever  a  woman 
who  under  previous  acts  might  be  naturalized,  is  in  a 
state  of  marriage  to  a  citizen,  whether  his  citizenship 
existed  at  the  passage  of  the  act  or  subsequently,  or 
before  or  after  the  marriage,  she  becomes,  by  that  fact, 
a  citizen  also.  His  citizenship,  whenever  it  exists, 
confers,  under  the  act,  citizenship  upon  her.  The 
construction  which  would  restrict  the  act  to  women 
whose  husbands,  at  the  time  of  marriage,  are  citizens, 
would  exclude  far  the  greater  number  for  whose  bene- 
fit, as  we  think,  the  act  was  intended.  Its  object,  in 
our  opinion,  was  to  allow  her  citizenship  to  follow  that 
of  her  husband,  without  the  necessity  of  any  applica- 


RENNER  ©.  MULLER,  647 

Opinion  of  Freedman,  J. 

tion  for  naturalization  on  her  part ;  and  if  this  was  the 
object,  there  is  no  reason  for  the  restriction  suggested. 
The  terms  '  who  might  lawfully  be  naturalized  under 
the  existing  laws/  only  limit  the  application  of  the 
law  to  free  white  women.    .    .     .'' 

The  defendants  also  contend  that  the  plaintiff  does 
not  come  within  the  decision  of  either  of  the  two  fore- 
going cases,  because  on  the  day  of  Hafner's  death  she 
was  not  twenty-one  years  of  age,  and  for  that  reason 
could  not,  on  that  day,  have  been  naturalized  under 
the  laws  existing  prior  to  the  act  of  1855.  This  objec- 
tion has  no  greater  force,  if  as  much,  than  the  objection 
urged  against  Mrs.  Burton.  The  plaintiff  was  no  more 
incapacitated  on  that  account,  than.  Mrs.  Burton  was 
by  reason  of  non-residence.  Indeed,  she  was  not  so 
much,  for,  if  necessary,  she  could  confessedly  have 
become  naturalized  under  the  naturalization  act  within 
a  few  months  after  Hafner's  death,  while  Mrs.  Burton 
could  not  for  five  years  after  her  husband' s  death.  Age 
of  twenty-one  years  under  the  then  existing  laws  was 
simply  one  of  the  qualifications  necessary  for  an  appli- 
cant to  have,  just  as  it  was  necessary  for  him  to  show 
a  five  years'  residence.  The  plaintiff  comes  clearly 
within  the  reasoning,  if  not  the  letter,  of  the  two  de- 
cisions. The  statute  says  '*any  woman,"  and  not 
"any  woman  of  twenty-one  years  of  age."  There  is 
no  more  reason,  in  considering  the  general  policy  of 
the  naturalization  laws,  why,  in  case  of  marriage  with 
a  citizen,  the  requirement  of  twenty-one  years  of  age 
should  not  be  dispensed  with,  than  the  requirement  of 
a  five  years'  previous  residence.  They  are  both  made 
requirements  for  the  purpose  of  furnishing  evidence  of 
fitness  to  undertake  the  duties  and  responsibilities  of 
citizenship,  and  one  is  no  more  important  or  necessary 
than  the  other.  The  fact  of  marriage  furnishes  evi- 
dence of  such  fitness,  and  the  law  says  that  a  woman 
who  is  capable  of  lawfully  entering  into  the  marriage 
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relation  and  does  so,  marrying  a  citizen,  is  fitted  to  be- 
come, and  ipso  facto  becomes  a  citizen.  The  duties  are 
no  more  onerous  upon  her  than  upon  a  native  female 
of  the  same  age,  and  she  is  still  under  the  same  disa- 
bilities. Her  naturalization  simply  removes  the  disa- 
bility resting  upon  alienism,  and  throws  around  her 
the  protection  of  the  nation.  The  propriety  of  this 
may  be  urged  as  a  cogent  reason  in  support  of  such  a 
construction  of  the  act  as  will  give  to  the  wife  of  the 
citizen  the  same  protection  as  it  gives  to  him  and  to 
their  children.  She  has  linked  her  destiny  with  the 
country  by  the  strongest  of  ties.  Citizenship  does  not 
dei)end  upon  age.  To  be  qualified  as  a  voter,  a  citiaea 
must  be  of  the  age  of  twenty -one  years  and  upwards. 
On  the  other  hand,  infants  may-be  citizens  by  birth. 

I  repeat,  therefore,  that  there  is  nothing  in  the  gen* 
eral  policy  of  the  naturalization  laws  which  requires 
such  a  construction  of  the  act  of  1865  as  will  exclude 
the  wife  of  a  citizen  from  citizenship,  either  because  at 
the  time  of  the  marriage  she  was  an  alien,  or  because 
her  husband  was  an  alien,  if  he  subsequently  became  a 
citizen,  or  because  she  had  not  resided  five  years  within 
the  United  States,  or  was  under  twenty-one  yeara  ol 
age.  All  that  is  necessaiy  is  a  valid  marriage  with  a 
citizen,  or  one  who  subsequently  becomes  such,  and 
that  presupposes  lawful  capacity  to  contract  it.  At 
common  law  the  age  of  legal  consent  is  fourteen  in 
males  and  twelve  in  females,  and  this  rule  is  still  in 
force  in  New  York. 

II.  Defendant's  second  objection  to  plaintiff's  claim 
is,  that,  even  if  at  the  time  of  Hafner's  death  the 
plaintiff  was  a  citizen,  she  was  incapable  of  inheriting^ 
for  the  reason  that  her  mother,  a  sister  of  the  intestate, 
through  whom  she  must  trace  her  descent,  was  an  nlien^ 
That  the  latter  always  was,  and  in  July,  1865,  died,  an 
plien,  is  conceded. 

The  objection  is  obviated,  however,  by  section  3S  ot 
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chapter  II.  of  part  11.  of  the  Revised  Statutes,  which  pro- 
vides that  no  i)ersoii  capable  of  inheriting  under  the 
provisions  of  the  said  chapter  shall  be  precluded  from 
sHch  inheritance  by  reason  of  the  alien  issue  of  any 
ancestor  of  such  person  (1  JR,  8.  754,  §  22). 

This  section  is  a  modification  of  the  common-law 
rule  that  no  person  can  inherit  who  is  compelled  to 
trace  his  title  through  an  alien  ancestor,  and  it  removes 
the  incapacity  which,  but  for  its  existence,  would 
attach  to  the  plaintiff. 

The  word  "ancestor,"  as  used  in  this  statute,  has 
been  made  the  subject  of  much  discussion,  whether  it 
should  be  construed  to  mean  lineal  ancestors  only,  or 
whether  collateral  ancestors  were  also  intended,  and  it 
was  finally  held  to  embrace  both  lineal  and  collateral 
ancestors.  They  are  ancestors  of  the  estate,  not  of  the 
blood  (McCarthy  v.  Marsh,  5  i\r.  T.  263). 

III.  Defendant's  third  objection  to  plaintiff's  claim 
is,  that  the  fact  that  the  mother  of  Karl  Hafner,  at  the 
time  of  his  death,  was  alive  and  an  alien,  impeded  the 
descent  to  plaintiff's  mother,  and  that  the  plaintiff  has 
no  better  claim  than  her  mother  would  have  had,  if  she 
had  been  alive  and  capable  of  inheriting  at  that  time. 
It  must  be  conceded  that  under  the  canons  of  the 
Statute  of  Descents  the  plaintiff,  as  a  citizen,  can  only 
succeed,  if  at  all,  as  the  representative  of  her  deceased 
mother,  and  that  in  this  aspect  of  the  case  she  must 
claim  through  her  mother.  But  this  she  can  do  suc- 
cessfully. 

It  was  held  in  Jackson  v,  Green  (7  Wend.  383),  that, 
at  common  law,  one  brother  could  inherit  of  another, 
though  the  father  was  an  alien.    And  it  is  said : 

"  Collateral  descent  from  brother  to  brother  is  im- 
mediate, taking  no  notice  of  the  father;  but  from 
uncle  to  nephew,  or  nephew  to  uncle,  the  descent  is 
mediate,  the  father  being  the  medium  through  which 
^e  descent  must  pass.    Hence,  one  brother  may  in- 
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herit  from  another,  though  the  father  be  an  alien,  or 
attainted ;  but  a  grandson  cannot  inherit  from  his 
grandfather,  the  father  having  died  in  the  life  of  the 
grandfather,  provided  the  father  was  an  alien,  or 
attainted ;  but  the  land  shall  escheat.' ' 

It  has  become  a  maxim  of  the  law  that,  as  between 
brothers,  a  father,  although  a  medium  sanguinis^  is 
not  a  onedium  hereditatis  (Parish  v.  Ward,  28  Barb. 
328). 

It  has  also  been  decided,  that  the  rule  which  en- 
ables brothers,  sons  of  an  alien  father,  to  inherit  of 
each  other,  because  the  descent  between  them  is  im- 
mediate, applies  also  between  one  of  the  brothers  and 
the  representative  of  the  other,  and  also  between  the 
representatives  of  both  of  them  (McGregor  v,  Com- 
stock,  3  N.  Y.  408 ;  McCarthy  v.  Marsh,  5  lb.  274 ; 
Smith  V.  Mulligan,  11  Abb.  N,  8.  438). 

Under  the  laws  of  New  York,  sisters  stand  upon 
the  same  footing  as  brothers,  and  hence  the  descent  is 
also  immediate  between  brothers  and  sisters.  This 
being  so,  it  follows  that  if  an  alien  father  cannot  im- 
pede the  descent  between  them,  or  their  representa- 
tives, the  same  rule,  as  between  them,  must  apply  in 
the  case  of  an  alien  mother.  The  fact,  therefore,  that 
at  the  time  of  Hafner's  death  his  mother  was  alive 
and  an  alien,  can  constitute  no  obstacle  to  inheritance 
between  such  of  Hafner's  brothers  and  sisters,  or  their 
representatives,  as  are  otherwise  capable  and  entitled 
to  inherit. 

The  rule  laid  down  by  Chancellor  Kent  that  "  if  a 
citizen  dies  and  his  next  heir  be  an  alien  who  cannot 
take,  the  alien  cannot  interrupt  the  descent  to  others, 
and  the  inheritance  descends  to  the  next  of  kin  who 
is  competent  to  take,  in  like  manner  as  if  no  such 
alien  had  ever  existed"  (2  KerU^  56),  applies  to  all 
cases  in  which  the  claimant  does  not  make  title  through 
the  alien,  but  where  he  or  she  can  deduce  his  or  her 
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])edigree  from  the  person  dying  seized,  by  leaving  out 
or  passing  by  the  alien.  Hafner's  mother  may,  there- 
fore, be  left  ont  and  passed  by  ;  and  his  sister  (plaint- 
iff's mother)  having  died  before  him,  and  the  impedi- 
ment which  her  alienism  wonld  have  otherwise  pre- 
sented having  been  obviated  by  statate,  the  plaintiff 
labors  nnder  no  disqualification. 

IV.  Defendant's  fourth  objection  to  plaintiff's 
claim  is,  that  even  if  the  preceding  three  objections 
were  untenable  and  the  plaintiff  were  competent  of 
taking  by  descent,  she  would  not  be  sole  heir,  but 
that  Christine  Muller,  another  niece,  and  Michael  Wie- 
land,  a  nephew  of  the  deceased,  would  be  entitled  to 
share  with  her ;  and  that  for  this  reason,  if  no  other^ 
she  cannot  maintain  ejectment  as  sole  heir.  Christine 
was  married  to  the  defendant,  Jacob  Muller,  in  the 
city  of  New  York,  in  the  year  1862,  and  at  the  time  of 
such  marriage  was  twenty-two  years  of  age.  In  1863, 
Jacob  Muller  became  a  citizen  of  the  United  States, 
and  thereupon,  under  and  by  virtue  of  the  act  of  1855 
hereinbefore  considered,  his  wife  also  became  a  citizen. 
It  does  not  appear  whether  Michael  Wieland  was  ever 
admitted. to  citizenship,  nor  is  the  fact  material.  The 
difficulty  in  the  claim  of  both  Christine  MiiUer  and 
Michael  Wieland  is,  that  though  residents  of  New 
York  at  the  time  of  Hafner's  death,  they  were  the 
children  of  Christine  Bosine  Wieland,  a  sister  of  the 
intestate,  who,  at  the  time  of  the  death  of  the  intes- 
tate, was  alive  and  an  alien.  As  to  them,  therefore, 
even  if  they  were  citizens,  section  22  of  1  Revised  Stat- 
utes, x>age  754,  does  not  apply.  That  section  was  taken 
substantially  from  the  11  and  12  Wm.  3,  chapter  6,  and 
this  has  always  been  understood  to  apply  only  to  the 
case  of  a  deceased,  not  of  a  living  ancestor. 

In  McCreery's  Lessee  t>.  Somerville  (9  Wheai.  354), 
which  arose  in  Maryland  under  a  statute  substantially 
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like  the  provision  of  the  English  act,  the  statute  was 
construed  in  the  same  way. 

So  it  has  been  held  under  the  statute  of  New  York 
that  that  did  not  enable  a  citizen  to  take  by  descent 
as  the  representative  of  an  alien  jmrent  alive  at  the 
death  of  the  intestate  (People  v.  Irvin,  21  Wend.  128 ; 
McLean  v.  Swanton,  13  N'.  T.  635). 

These  cases  have  settled  the  law  to  be,  that  when  in 
the  course  of  descent  a  title  comes  to  an  alien  living, 
who,  but  for  his  alienage,  would  have  been  the  heir, 
it  will  not  pass  through  him  but  will  pass  by  him  to 
the  next  one  who  is  competent. 

y.  The  defendants  finally  insist  that  the  alien  next 
of  kin  are  entitled  to  take  by  descent,  by  virtue  of  the 
treaty  of  1844,  made  between  the  United  States  and  the 
kingdom  of  Wurtemberg,  the  said  alien  next  of  kin 
being  subjects  of  that  kingdom.  That  treaty  allows 
subjects  or  citizens  of  either ,  party,  to  whom  lands 
would  have  descended  under  the  laws  of  the  other  but 
for  their  alienage,  a  term  of  two  years  to  sell  the  same, 
and  to  withdraw  the  proceeds  thereof  without  molesta- 
tion. It  also  provides  that  the  said  term  may  be  reason- 
ably prolonged  according  to  circumstances.  More  than 
five  years  having  already  elapsed  since  Hafner^s  death, 
and  the  defendants  having  failed  to  show  a  prolonga- 
tion of  the  term,  it  may  be  a  serious  question  whether 
the  alien  claimants  are  still  within  the  protection  of  the 
treaty,  or  whether,  if  they  once  lost  it,  they  have  any 
remedy  left.  For  the  treaty  makes  no  provision  as  to 
the  manner  or  means  in  or  by  which  the  prolongation 
may  be  applied  for  or  granted,  and  it  may  well  be  that 
in  the  absence  of  appropriate  legislation  upon  the  sub- 
ject, that  part  of  it  which  calls  for  a  reasonable  pro- 
longation remains  a  dead  letter.  The  plaintiff  also 
contends  that  the  treaty  as  a  whole  has  been  impliedly 
abrogated.  Upon  reflection,  I  have  come  to  the  condu- 
sion  that  these  as  well  as  all  other  questions  arising 
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Upon  this  braQch  of  the  case,  should  be  reserved  for 
the  trial  of  the  issnes.  For  the  purposes  of  the  present 
motion,  it  is  sufficient  to  say  that  the  rights  of  the  alien 
claimants  in  that  respect  are  not  clear. 

It  appearing,  then,  that,  aside  from  the  questions 
arising  under  the  treaty,  all  the  objections  against 
plaintiff's  claim  are  unfounded,  that  under  the  laws  of 
this  State  the  title  to  the  property  in  question 
descended  at  the  time  of  Hefner's  death  to  the  plaintiff 
as  the  only  heir  competent  to  take  it,  and  that  there  is 
danger  that  the  rents  and  i)rofits  of  such  property  may 
be  removed  by  the  defendant,  Jacob  Muller,  beyond 
the  jurisdiction  of  this  court  and  of  this  State,  the 
plaintiff  has  shown  enough,  according  to  well-settled 
rules  of  law,  to  entitle  her  to  an  injunction  restraining 
such  removal  during  the  pendency  of  the  action. 

The  motion  for  the  continuance  of  the  injunction 
during  the  i)endency  of  the  action  must  be  granted, 
with  ten  dollars  costs,  to  abide  the  event.  Order  to  be 
settled  on  notice. 
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MEMORANDUM     CASES. 


MENDLICH  GOTTBERG,  Plaintiff  and  Re- 
spondent, V.  WILLIAM  C.  CONNER,  Sheriff, 
&o..  Defendant  and  Appellant. 

CONVEYANCES    TO  HINDER  AND   DEFRAUD   CREDITORS, 

&c.,  2  B.  8.  137,  §§  1,  5. 
The  statute  does  not  contemplate  that  the  title  of  a  purchaser  for 
value  shall  be  impaired,  unless  the  notice  of  fraudulent  intent 
on  the  part  of  the  vendor  is  a  notice  previous  to  the  perfecting 
of  the  sale.  The  statute  specifies,  in  such  case,  that  the  notice 
shall  be  a  ^^preoious  notice,'*  but  the  plaintiff,  in  his  request, 
omitted  the  word  ^^ previatis,'*^  and  there  was  no  error  in  the 
court  declining  to  so  charge,  and  charging  the  modificatioii 
which  was  sound  as  a  statement  of  law. 


Before  Curtis,  Gh.  J.,  and  Sanfobd,  J. 

JDeeided  AprU  1,  1878. 

Api)eal  by  the  defendant  from  a  judgment  entered 
June  16,  1876,  in  favor  of  the  plaintiff,  for  $1,622.96, 
and  from  an  order  denying  a  motion  on  the  minutes 
for  a  new  trial.  The  action  was  for  the  wrongful  seiz- 
ure and  conversion  of  the  stock  and  fixtures  of  a  store 
in  possession  of  plaintiff,  by  the  defendant,  under 
authority  of  a  warrant  of  attachment  against  the  party 
owning  the. business  before  plaintiff. 

The  principal  question  upon  the  trial  was  as  to  the 
validity  of  the  transfer  of  the  business  to  plaintiff,  as 
against  creditors. 
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Many  exceptions   were   taken,   especially  to   the 
judge's  charge,  which  are  considered  upon  this  appeal. 

CuBTis,  J.,  wrote  for  affirmance,  with  costs,  holding 
principle  laid  down  in  head-note. 

Sanfobd,  J.,  concurred. 


DAVID  DIXON,  Plaintiff  and  Respondent,  v. 
BENJAMIN  J.  WENBERG,  et  al..  Depend- 
ANTS  AND  Appellants. 

Before  Curtis,  Ch.  J.,  and  Sanfobd,  J. 

I>e(Med  AprU  1,  1878. 

Appeal  from  an  order  of  the  special  term,  directing 
judgment  for  plaintiff,  on  the  answer  of  the  defend- 
ants as  frivolous. 

Oeorge  A.  Blacky  for  respondents. 
Edward  H.  HohhSy  for  appellants. 

By  the  Court. — Curtis,  Ch.  J. — The  defendants 
stipulated,  as  agents  for  the  owners  of  twelve  thirty- 
seconds  of  a  vessel,  that  the  freights  on  a  certain  voy- 
age should  be  collected  by  the  plaintiff,  who  was  to 
command  the  vessel.  The  voyage  was  made,  and  the 
freights,  amounting  to  $700,  were  thereupon  collected 
by  the  defendants,  who  claim  that  the  vessel  and 
owners  are  indebted  to  them  for  advances  and  services 
and  commissions,  which  they  allege  they  have  the 
right  to  set-off  against  this  sum. 

The  defendants  are  bound  by  their  stipulation,  and 
should  comply  with  it.    The  right  of  the  plaintiff  to 
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collect  this  money,  in  accordance  with  the  defendants' 
agreements  that  he  should,  is  not  prejudiced  or  affected, 
because  some  other  parties  owe  the  defendants  for 
advances,  services  and  commissions,  nor  does  it  appear 
to  be  connected  in  any  respect  with  the  institution  or 
discontinuance  of  the  proceedings  in  admiralty,  men- 
tioned in  the  pleadings. 

The  order  appealed  from  should  be  aflirmed,  with 
costs. 

Sanfobd,  J.,  concurred. 


JACOB  LORILLARD,  Plaintiff  and  Appsllant, 
V.  WILLIAM  P.  CLYDE,  and  another,  De- 
fendants AND  Respondents. 

3efore  Cubtis,  Ch.  J.,  and  Sanford,  J. 

DeeicM  ApnL  1,  1878. 

Appeal  from  an  order  of  the  special  term,  directing 
that  the  defendants  have  judgment  on  their  demurrer 
to  the  plaintiff's  complaint,  with  leave  to  the  plaintiff 
to  amend  his  complaint  as  to  the  statement  of  the 
cause  or  causes  of  action,  on  payment  of  costs. 

Horace  Barnardy  for  appellant 

Andreu>  Boardman^  for  respondent. 

By  the  Court. — Curtis,  Ch.  J. — I  think  the  de- 
murrer should  be  sustained,  for  the  reasons  assigned  in 
his  opinion  by  the  learned  judge  at  special  term,  and 
that  the  order  appealed  from  should  be  affirmed,  with 
like  leave  to  the  plaintiff  to  amend  his  complaint 

Sanford,  J.,  concurred. 
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HfiNRY  B.  HEWITT,  Plaintiitf  and  Appellant, 
V.  SAMUEL  C.  MORRIS,  Defendant  and  Re- 
spondent. 

As  between  the  keeper  of  a  house  of  ill  fame,  and  the  landlord  who 
rents  the  house  for  that  purpose,  and  the  person  who  equips  it  for  the 
same  purpose,  neither  has  any  advantage  over  the  other  in  morals, 
and  neither  is  to  be  more  favorably  considered  by  the  court  or  jury 
in  weighing  testimony,  and  determining  the  credit  to  be  given. 

Review  of  the  evidence  and  facts  in  this  case,  by  the  court,  from 
which  there  appears  no  good  reason  for  disturbing  the  verdict. 

Before  Cubtis,  Ch.  J.,  and  Sanfobd,  J. 

Deddsd  AprU  1,  1878. 

Appeal  by  plaintiff  from  a  judgment  npon  a  verdict 
in  his  favor  of  $1.06,  and  from  an  order  denying  a 
motion  for  a  new  trial  wpon  the  minntes. 

The  action  was  brought  to  recover  the  value  of 
certain  personal  property  alleged  to  have  been  con- 
verted by  defendant. 

Curtis,  Ch.  J.,  wrote  for  affirmance,  holding  princi- 
ples above  laid  down. 

Sanpobd,  J.,  concurred. 


THE  AMERICAN  MEDICINE  COMPANY,  Plaint- 
iff AND  Respondent,  v.  ROBERT  KEISLER, 
Defendant  and  Appellant.* 

Afpbal  fbom  jt7i>oMEin«. — ^What  CAir  BB  coNsmEBBD  UPON. — Con- 

TXBSION. 

*  Bee  same  case,  f^J.  d8,  407. 
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Opinion  of  Speib,  J. 

The  appeal  is  from  the  judgment  only,  and  not  from  the  order 
denying  a  motion  for  a  new  trial  on  the  judge's  minutes.  In 
order  to  bring  up  the  case  for  review  upon  the  facts  there  must 
be  an  appeal  from  the  order  denying  the  motion  for  a  new 
trial. .  The  mere  denial  of  a  motion  made  upon  the  judge's 
minutes  presents  no  question  of  fact  for  review  upon  appeal 
from  the  judgment.  The  appeal  should  be  from  an  order 
denying  such  motion,  and  exception  taken  thereto,  if  the  facts 
are  to  be  reviewed  (Matthews  «.  Mayburg,  63  iV.  F.  656).  On 
the  other  hand,  if  it  be  claimed  that  the  order  denying  such 
motion  is  an  intermediate  ord^r  involving  the  merits  and  affect- 
ing the  judgment,  the  New  Code  requires  that,  before  it  can 
be  reviewed  upon  an  appeal  from  the  judgment,  it  must  be 
specified  in  the  notice  of  appeal  (§§  1301,  1316).  Questions  of 
law,  therefore,  only  are  to  be  considered. 

Defendant  offered  to  show  that  the  plaintiffs  had  recovered  in 
another  action  a  verdict,  including  a  demand  of  9om6  of  the  prop- 
erty named  in  this  action.  The  offer  was  not  for  a  recovery  of 
the  wm/e  property.  There  was  no  offer  to  show  that  satisfac- 
tion had  been  obtained  on  the  judgment,  or  that  plaintiffs  had 
made  their  election  by  suing  out  execution, — Ikld^  inadmissi- 
ble (Osterhout  9.  Roberts,  8  Cow,  43 ;  Livingston  «.  Bishop,  1 
Jokm,  290). 

Before  Speir  and  Fbeedman,  JJ. 

Decided  November  4,  1878. 

This  action,  brought  to  recover  damages  for  conver- 
sion of  i)ersonal  property.  PlaintiJBC  recovered  a  ver- 
dict, nppn  which  judgment  was  entered,  from  which 
defendant  appeals. 

Speib,  J.,  wrote  for  aflbmance,  with  costs,  holding 
above  principles. 

Fbeedman,  J.,  concurred. 
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Statement  of  the  Case. 


SAMUEL  ROWLAND,  Plaintiff  and  Appellant, 
V.  THE  MAYOR,  ALDERMEN,  &c.,  OP  NEW 
Y0R?1,  Defendants  and  Respondents. 

Salabibs  of  court  officers,  &c. 
The  resolution  of  the  board  of  supervisors  of  New  York  city,  of 

Kay  26,  1870,  increasing  the  salary  of  certain  officials,  held  void 

under  chap.  882,  section  3,  LatDs.of  1870. 
The  claim  of  plaintiff,  a  court  officer,  for  said  increase,  &c., — Hdd^ 

invalid. 

Before  Speie,  Sanford  and  Preedman,  JJ. 

Decided  November  4,  1878. 

Appeal  from  judgment. 

Plaintiff  was  appointed,  in  the  year  1852,  an  attend- 
ant or  officer  upon  the  supreme  court  in  this  county, 
by  the  board  of  supervisors,  and  continued  to  hold 
that  position  until  March  1,  1874.  On  December  20, 
1866,  his  salary  was  fixed  at  the  rate  of  $1,200  per 
annum,  and  he  was  paid  at  that  rate  from  June  1, 
1870,  up  to  the  time  of  his  discharge. 

It  was  claimed  on  behalf  of  the  plaintiff  that,  by 
virtue  of  a  resolution  passed  by  the  board  of  super- 
visors on  May  26,  1870,  his  salary  was  fixed,  from  and 
after  June  1  of  that  year,  at  the  rate  of  $1,500  per 
annum. 

This  suit  is  brought  to  recover  $639.55,  being  the 
difference  between  the  two  rates  of  salary  ($1,200  and 
$1,500  per  annum)  from  June  1,  1870,  to  July  19,  1872. 

On  the  trial  the  court  held,  as  a  conclusion  of  law, 
that  the  board  of  supervisors  were,  by  section  3  of 
chapter  382  of  the  Laws  of  1870,  prohibited  from  in- 
creasing the  salaries  of  court  attendants,  and  that  the 
resolution  of  May  26,  1870,  was  void. 


5ea  SCHILE  V.  BROEHAHNB. 

Statement  of  the  Case. 

From  the  testimony  of  the  plaintiff  it  appeared  that 
he  waited  and  attended  on  two  jndges  at  their  houses 
and  at  the  conrt-house,  carrying  papers  and  letters, 
and  went  out  on  business  of  different  kinds  for  the 
judges,  fixed  their  benches,  locked  up  the  court 
stationery,  attended  the  door,  and  other  work  of  a 
similar  character ;  that  he  never  took  an  oath  of  office 
nor  administered  an  oath  to  a  witness,  but  assisted 
particular  officers  in  their  care  of  a  jury,  brought  up 
the  rear,  and  closed  the  door. 

Freedman,  J.,  wrote  as  follows  : — ^The  main  ques- 
tion involved  has  been  decided  by  the  court  of  appeals 
in  Sweeny  v.  Mayor,  &c.  (68  N.  Y.  625  ;  affi'g  6  Dalf/j 
'274),  and  that  decision  is  fatal  to  plaintifTs  claim.  It 
is  an  express  decision  of  the  question  before  us,  and  as 
such  it  has  never  been  modified  or  questioned.  The 
mere  fact,  therefore,  that  the  reasoning  of  a  few  later 
cases,  involving  somewhat  similar,  but  really  different 
questions,  seems  to  indicate  a  change  of  views,  affords 
no  justification  for  this  court  for  a  departure  from  it. 

The  judgment  should  be  affirmed,  with  costs. 

Speir,  J.,  concurred. 


HBNBY  SCHILE,  Plaintiff  and  Respondent,  «. 
WILLIAM  BROKHAHNE,  Defendant  and 
Appellant.* 

Before  Speib,  Sanford  and  Fbeedman,  JJ. 

Decided  Meember  4,  1878. 

Appeal  by  defendant  from  judgment  entered  upon 

i—i  -  -.-■-.-  — 

*  See  same  case  as  to  ^' Bill  i^f  Partieulan^  ite,,"  9J.dS.  858. 
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the  verdict  of  a  jury,  and  from  order  denying  motion 
for  a  new  trial  on  the  minntes. 

L.  S.  jRowan^  for  appellant. 

Nehrbas  <ft  Pitshke,  for  respondent. 

This  oaise  involved  mainly  questions  of  fact. 

Fbeedhatv,  J.,  wrote  for  affirmance,  with  costs. 

Speib,  J.,  concurred. 


^i*" 


DAVID  a.  MoKELVEY,  Plaintiff  and  Besie^ond- 
ENT,  V.  PRYCB  LEWIS,  Defendant  and  Ap- 
pellant^ 

L  JuDGifBin*. — Ahbkdmxnt  of,  after  appeal. 

1.  receiver  given  additional  powers. 

(a)  A  judgment  dissolying  a  copartnership  and  appointing  a  re- 
ceiver may  be  amended,  after  appeal  therefrom,  by  the  insertion 
of  a  clause  directing  the  receiver  to  take  possession  of  the 
partnership  property,  and  ordering  the  parties  to  deliver  the 
same  to  the  receiver,  and  by  the  insertion  of  a  clause  authoriz- 
ing and  directing  the  receiver  to  sell  and  dispose  of  the  partner- 
ship property,  **  under  and  pursuant  to  the  usual  course  and  prac- 
tice of  this  court,  and  to  collect  and  receive  the  outstanding 
debts  due  to  the  said  firm,  and  to  hold  and  keep  the  proceeds 
of  such  sales  and  collections,  until  the  final  determination  of 
this  action  or  the  further  order  of  this  court." 

This,  although  the  appellate  court  hat  beconw  possessed 
of  the  cause  upon  the  appeal. 

Before  Sanford  and  Freedman^  J  J. 

Notember  4,  1878. 


In  this  case,  after  an  appeal  had  been  taken  by  lie - 
fendanty  to  the  general  term^  from  the  special  term 
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Statement  of  the  Case. 

jadgment  dissolving  a  copartnership  that  had  existed 
between  plaintiff  and  defendant,  and  appointing  a  re- 
ceiver, and  after  the  general  term  had  affirmed  the 
jadgment  below,  and  after  the  defendant  had  appealed 
to  the  court  of  appeals  from  said  jadgment  of  affirm- 
ance, and  while  that  appeal  was  still  pending  in  the 
court  of  appeals,  and  that  court  had  possession  of  the 
cause  on  appeal,  the  plaintiff  moved  at  special  term 
that  the  judgment  be  amended  by  the  insertion  of  the 
clauses  set  forth  in  the  head-note.  The  court  at  si)ecial 
term  granted  the  motion,  and  the  defendant  appealed. 

Aridrew  JET.  IT.  Dawson^  of  counsel,  for  defendant 
and  appellant. 

E.  E.  jyameSy  Jr.y  and  G.  L  WhUeheady  of  coun- 
sel, for  plaintiff  and  respondent. 

Per  Curiam. — ^The  order  and  judgment  as  amended 
should  be  affirmed,  with  costs. 


EMILE  S.  LEGRAHD,  Plaintiff  and  Respond- 
ent V.  MANHATTAN  MERCANTILE  ASSOCI- 
ATION, Defendant  and  Appellant. 

COBPORATIOK. 

1.  evidence  in  support  op  defense  by,  not  ad- 
missible. 

(a)  In  an  action  brought  to  recover  for  services  rendered  from 
December  1,  1874,  to  June  22,  1878,  as  a  general  banking 
clerk  and  French  correspondent,  at  a  stipulated  compensa- 
tion, the  answer  denied  all  the  allegations  of  the  complaint, 
except  the  allegation  that  defendants  were  an  association; 
WiQininuWbodk  of  the  corporation  is  not  admissible  on  its  own 
behalf,  for  the  purpose  of  showing  that  there  was  no  resolu- 
tion of  the  board  of  directors  authorizing  the  plaintiira 
employ. 
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SiKqfti(ms  to  the  sustaining  of  general  objections  to  the 
foUowing  questions  are  not  toeU  taken. 

Q.  Do  you  know  whether  the  directors  of  the  com- 
pany ever  authorized  the  employment  of  anybody  for 
the  purpose  of  making  a  code? 

Q.  Was  a  code,  such  as  you  have  heard  described 
by  this  witness,  necessary,  or  did  it  appertain  in  any 
way  to  the  business  of  that  corporation. 

Q.  Had  the  company  at  this  time  any  use,  or  was 
it  engaged  in  any  business,  in  which  a  code  could  be 
used? 

Q.  As  treasurer  of  the  Manhattan  Mercantile  Asso- 
ciation, did  you  ever  have  in  your  possession  a  dollar 
of  money? 

Q.  Do  you  know,  as  Treasurer  of  the  Manhattan 
Mercantile  Association,  or  otherwise,  whether  500 
shares  of  the  capital  stock  of  that  company  were  sub- 
scribed for  and  25  per  centum  thereof  paid  in  ? 

Q.  Was  there  ever  the  sum  of  $25,000  paid  into  the 
company? 

Q.  Did  the  company  ever  do  any  business    other 
than  that  of  appointing  a  board  of  directors? 
2.  EVIDENCE  IN  SUPPORT  OP  CLAIM  SUFFICIENT. 

(a)  In  such  action  as  above,  plaintiff,  by  his  own  testimony,  showed 
that  one  of  the  directors  employed  him  as  French  correspondent 
and  general  clerk,  at  a  certain  salary  per  month ;  that  the  com- 
pany was  doing  no  business ;  that  it  was  understood  he  was  first 
to  make  a  telegraphic  code,  and  when  business  came  he  was  to  be 
French  correspondent  and  to  do  all  the  work  which  would  be 
given  him ;  that  he  was  set  at  work  on  a  telegraphic  code  for  the 
company ;  that  all  the  officers  of  the  company  knew  he  was  at  work 
on  this  code :  that  there  was  a  slip  prepared  for  entry  in  the  book 
in  which  all  the  salaries  to  April  1,  1875,  including  his  own,  was 
entered;  that  every  director  of  the  company  at  that  time  had 
seen  the  slip,  that  the  secretary  had  frequently  told  him  the 
amount  of  his  salary,  that  the  making  a  telegraphic  code  was  no 
part  of  his  duty  as  banking  clerk  or  French  correspondent. 

HSLD, 

Sufficient. to  support  a  direction  for  a  verdict  in  plaintiff's 
favor. 

Bedded  Notember  4,  1878. 

In  this  case  the  trial  judge  directed  a  verdict  for 
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Statement  of  the  Case. 

plaintiff.    From  the  judgment  entered  npon  this  direc- 
tion defendant  appealed. 

Oardrnier  &  Ooodheart^  attorneys,  and  Samuel  B. 
OarviUj  of  counsel,  for  appellant. 

Charles  A.  Jackson^  attorney,  and  Richard  Mat- 

hews  J  of  counsel,  for  respondent. 

# 
Per  CuBiAic.    The  judgment  should  be  affirmed, 

with  costs. 


EDWARD    K.     BAUBITSCHEK,     Plaintiff,     v. 

JACOB  BLANK,  Defendant. 

L   FrAUDITLKNT  BBPBSSBin^ATIONS.-^BFBKBB  OF,  MUST  BB  FLBADED. 

1.  CHECK    SUED   AS   AGAINST    MAKER    BY  A  HOLDER 
AFTER  DISHONOR. 
(a)  Defense  of  fraudulent  representation  by  the  payee  to  tbe 
maker,  must  be  pleaded. 

n.  RbaL  PROPBBTT. — ^EZCHANGB  OF. 

1.  STATUTE  OF  FRAUDS  ;  CONTRACT,  SUFFICIENCY  OF, 
UNDER. 
(a)  A  cheek  signed  by  one  of  the  parties,  and  a  reeeipt  given  for 
the  check,  stating  that  the  check  was  ^ven  on  the  exchange 
of  properties,  mentioning  them,  and  stating  the  prices  of  the 
property,  signed  by  the  other  party,  constitutes  a  valid  con* 
tract  as  against  the  party  signing  the  receipt,  and.  nises  a 
sufficient  consideration  for  the  check, 
m.  Chbck. 
1.  ComideratiM,  wkat  is  mffkietU, 
See  Real  Property,  wpra. 

Befoze  €pbib  and  Fbdedvan,  JJ. 

Deeided  Ifbvember  4,  1979. 

Exceptions  heard  at  general  term. 
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Statement  of  the  Case. 

This  action  was  brought  on  a  check  made  by  de* 
fendant,  to  the  order  of  Gteorge  Herdf elder.  The 
answer  aUeged  that  the  check  was  given  without  any 
consideration,  and  that  it  was  transferred  to  plaintiff 
after  presentment  and  dishonor,  and  with  full  knowl- 
edge of  all  the  facts. 

On  the  trial  it  was  conceded  that  the  transfer  to 
plaintiff  was  after  the  dishonor  of  the  check,  and 
that  plaintiff  knew  that  fact. 

It  appeared  there  was  an  oral  agreement  between 
the  maker  and  payee  for  an  exchange  of  real  estate. 

In  pursuance  of  this  agreement,  the  maker  gave  the 
check  in  suit,  and  the  payee  gave  to  the  maker  a 
receipt  which  specified  that  the  check  was  received  on 
the  exchange  of  the  properties,  mentioning  them  and 
stating  their  prices. 

It  was  verbally  understood  that  the  parties  were  to 
meet  the  next  day  and  enter  into  a  formal  contract. 

They  did  not  do  so  because  the  maker  of  the  check 
backed  out  of  the  bargain. 

The  check  and  the  receipt  were  the  only  writings 
entered  into. 

It  did  not  appear  whether  the  signer  of  the  receipt 
still  held  the  property  he  proposed  to  exchange  or 
not,  as  the  evidence  offered  on  that  subject  was,  upon 
objection,  excluded. 

Defendant  offered  to  prove  that  at  the  time  the 
check  was  given,  Mr.  Raubitschek  himself  being  pres- 
ent, he  made  certain  representations  in  regard  to  the 
property ;  that,  on  ascertaining  the  next  morning  their 
falsity,  the  defendant  refused  to  carry  out  the  bar- 
gain ;  and  that  Raubitschek  was  the  agent  of  Herd- 
felder  in  making  that  bargain. 

This  was  excluded,  and  exception  was  taken. 

The  trial  judge  directed  a  verdict  for  the  plaintiff, 
and  ordered  the  exceptions  to  be  heard  at  a  general 
term,  in  the  first  instance. 
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John  P.  SchuchTnan^  attorney,  and  Thomas  Dar- 
lington^ of  counsel,  for  defendant, — ^Cited :  Wright  v. 
Weeks,  26  N.  T.  163 ;  Davis  n.  Shields,  26  Wmd.  341 ; 
Deery  v.  Parker,  62  N.  T.  494 ;  Cagger  t).  Lansing,  49 
Id.  660  ;  Levy  v.  Brush,  45  Id.  689 ;  De  Bearski  v.  Page, 
36  Id.  537. 

Kurzman  and  Teaman,  attorneys,  and  of  counsel, 
for  plaintiff. 

By  the  Court. — The  exceptions  must  be  overruled 
and  judgment  ordered  for  the  plaintiff,  with  costs. 


THE  PACIFIC  PNEUMATIC  GAS  COMPANY, 
Plaintiff  and  Respondent,  d.  JOHN  W. 
WHEELOCK,  Defendant  and  Appellant. 

L   JXTDOMEKT  OF  8UFBBMB  CODBT  OF  CaLIFOSNIA  OK  AFFBAL. 

1.  notice  op  appeal. 

(a)  Not  necessary  one  should  appear  in  the  Judgment  roU  in 
order  to  render  it  admissible  in  eyidence. 
1.  The  judgment  record  contained  an  order  made  by  the 
supreme  court  reversing  a  decision  of  the  court  below,  also 
an  opinion  given  by  the  court  on  such  reversal,  also  an 
order  entered  in  the  court  below,  reciting  the  filing  of  the 
remittilur  from  the  supreme  court,  reversing  the  order  and 
judgment  theretofore  made  by  such  court,  and  in  pursuance 
such  remittitur  ordering  that  judgment  be  entered  in 
favor  of  defendant  against  plaintiff  for  $595.66,  principal 
and  interest,  all  in  gold  coin  of  the  United  States ;  also  a 
poatea  entered  in  conformity  with  the  order  so  entered  on 
the  remittiturf  but  it  contained  no  notice  of  appeaL 

Held, 
that  the  record  was  admissible.    It  will  be  presumed 
that  the  supreme  court  became  properly  possessed  of  the 
cause  on  appeal.     The  absence  from  the  record  of  a 
notice  of  appeal  does  not  overcome  this  presumption. 
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Statement  of  the  Case. 


n.    CAIilFORNIA. 

1.  STATUTE  LAW  OP,  HOW  PROVED. 
(a)  By  a  Tolume  haying  on  its  titlepage  the  following :  <*  The 
statutes  of  California,  passed  at  the  fourteenth  session  of  the 
legislature,  1868.     Begun  on  Monday,  the  fifth  day  of  January, 
and  ended  on  Monday,  the  twenty-seventh  day  of  April. 

'^Sacramento  : 
''Benjamin  P.  Avery,  State  Printer. 
"1868," 
and  the  testimony  of  a  practitioner  at  the  bar  of  that  State,  who 
stated  that  that  edition  was  recognized  by  the  bar  and  courts  of 
that  State,  and  was  in  fact  the  only  one  they  had  to  use,  but 
was  unable  to  state  whether  he  had  himself  used  or  had  seen 
others  use  a  volume  of  that  edition  in  the  courts. 

Before  Sanford  and  Freedman,  J  J. 

Decided  November  4, 1878. 

This  action  was  brought  upon  a  judgment  for  costs, 
entered  in  the  third  district  court  of  California,  in  an 
action  brought  in  that  court  by  this  defendant  as  plaint- 
iff therein  against  this  plaintiff  as  defendant  therein. 
The  judgment  was  entered  in  favor  of  the  defendant  in 
that  action  against  the  plaintiff  therein,  upon  a  remit- 
titur sent  down  to  that  court  by  the  supreme  court, 
reversing'  with  costs  a  judgment  theretofore  rendered 
by  that  court  in  favor  of  the  plaintiff  against  the  de- 
fendant. 

On  the  trial  of  this  action  the  counsel  for  defendant 
herein  objected  to  the  reception  in  evidence  of  the  record 
of  the  judgment  sued  on,  because  it  contained  no  notice 
of  appeal  to  the  supreme  court.  The  objection  was 
overruled,  and  an  exception  taken. 

He  also  objected  to  the  reception  of  a  printed  volume 
of  the  laws  of  California,  on  the  ground  that  it  did  not 
purport  to  have  been  ''published  by  authority  of  the 
State  of  California,"  and  that  it  was  not  proved  that 
this  volume  or  one  of  the  same  edition  had  ever  been 
admitted  in  the  judicial  tribunals  of  California,  as 
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evidence  of  the  laws  existing  in  that  State.  This 
objection  was  also  oven^nled  and  an  exception  taken. 

The  canse  was  tried  before  a  judge  without  a  jury. 
The  judge  before  whom  it  was  tried  directed  judg- 
ment for  plaintiflP  for  the  costs  adjudged  by  the  judg- 
ment sued  on,  with  interest  thereon. 

From  the  judgment  in  conformity  with  this  direc- 
tion defendant  appealed. 

Robertson  &  Jiobertsoriy  attorneys,  and  of  counsel, 
for  appellant. 

Joseph  P.  Oshome^  attorney,  and  of  counsel,  for 
respondent. 

By  the  Coubt. — ^The  judgment  should  be  aflirmed, 
with  costs. 


MARY  M.  BABCOCK,  Administratbix  of  thb 
GOODS,  &0.,  OF  CHARLES  A.  BABCOCK,  de- 
ceased, Plaintiff  and  Respondent,  «. 
SAMUEL  BONNELL,  Jk.,  Defendant  and  Ap- 

~    pellant. 

I.  Accord  and  BATisrAcnosr. 

1.  pay»ient  of  a  lesser  for  a  greater  sum. 

(a)  When  a  holder  of  promissory  notes  accepts  from  the  maker 
less  than  their  face,  and  surrenders  the  notes  to  the  maker, 
there  is  a  complete  accord  and  satisfaction,  and  the  maker 
is  discharged  from  all  liability  on  the  notes  and  on  the  indebt- 
edness for  which  they  were  given, 
n.  Stoppaob  m  TBAKSrtU. 
1.  EFFECT  OF,   AS  CAUSING  FAILURE   OF  CONSIDBRA. 
TION. 
(a)  When  a  note  is  given  for  the  purchase  price  of  goods,  and 
the   goods  while  in  transitu  are  stopped  by  the  vendor, 
who  takes  possession  thereof  and  sells  them,  the  considerm- 
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tion  for  the  note  falls,  and  as  between  the  original  parties 
the  maker  is  discharged  from  aU  liability  thereon,  and  oh 
account  of  the  purchase. 
m.  PROMISSORY  NOTES. 

1.    SUBRENDER  OF,   OPERATING  AS  ACCORD  ASD   BATISFACTIOX. 

Bee  9upra, 

3,    FaILXTRE  OV  CONSIDERATiaiC,  WHAT  WILL  CAUSE. 

(a)  Stoppage  in  transitu. 
See  supra. 

Before  Speib  and  Fbeedman^  J  J. 

Decided  November  4, 1878. 

This  action  was  in  effect  to  recover  from  defendant 
the  amount  of  insurance  received  by  her  upon  a  policy 
of  insurance  for  $5,000,  dated  February  22,  1870,  is- 
sued upon  the  life  of  C.  A.  Babcock,  for  the  benefit 
of  defendant  as  a  creditor.  The  loss  by  the  policy  was 
made  payable  to  defendant.  AU  the  premiums  were 
paid  by  the  defendant. 

The  action  was  tried  before  the  court  without  a 
jury. 

An  underlying  question  of  fact  arose  on  the 
trial,  viz.  :  whether  the  policy  was  taken  out  as 
collateral  security,  for  an  indebtedness  of  the  firm 
of  C.  A.  Babcock  &  Co.  to  defendant,  or  as  pay- 
ment for  the  balance  of  -  such  indebtedness,  after 
applying  thereto  this  defendant's  percentage  (or  share) 
of  the  assets  of  the  firm  of  C.  A.  Babcock  (which 
was  this  insolvent),  as  soon  as  they  could  be  turned 
into  money,  and  the  sum  of  $705.63,  derived  from 
the  sale  of  a  cargo  of  coal  consigned  to  C.  A.  Babcock 
and  Co.,  but  sold  only  to  this  defendant;  the  court 
found  it  was  taken  out  as  collateral  security.  The 
question  then  arose  whether  the  indebtedness  for  which 
it  was  taken  out  as  collateral  still  remained  outstand- 
ing.    The  defendant  claimed  that  that  indebtedness 
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consisted  of  three  notes,  dated  September  30,  Novem- 
ber 11,  and  November  16,  1869. 

^8  to  the  note  of  November  15,  it  appeared  in  evi- 
dence that  it  was  given  for  a  cargo  >of  coal  sold  to 
Charles  A.  Peabody  &  Co.  by  defendant*,  which  coal 
was  shipped  to  that  firm ;  that  defendant  stopped  the 
coal  in  transitu,  and  took  possession  of  it  on  February 
21,  1870,  and  thereafter  sold  it. 

As  to  the  notes  of  September  80  and  November  11, 
it  appeared  that  one  Wheelwright,  acting  under  the 
following  letter  from  C.  A.  Babcock  &  Co.  (which  firm 
was  then  insolvent),  to  wit : 

Office  of  C.  A.  Babcock  &  Co.,  I 
Bangor,  19  March,  1870.         } 

Samuel  Bonnell,  Jr.,  Esq.,  New  York. 

Dear  Sir:  Our  friend,  J.  S.  Wheelwright,  Esq., 

will  visit  New  York  in  the  early  part  of  next  week, 

and  we  will  avail  ourselves  of  the  opportunity  to  have 

him  arrange  for  the  settlement  of  your  claim  againist 

us,  leaving  in  abeyance  the  cargo  of  Hepzibah,  and  the 

note  given  in  settlement  of  same.    We  have  not  yet 

heard  from  the  New  Boston  Coal  Mining  Company, 

and  presume  Mr.  Ogden  has  not  yet  been  able  to  go  to 

his  office.  Yours,  truly, 

C.  A.  BABCOCK  &  CO. 

— paid  to  defendant  $925,  and  received  therefor  thes/b 
two  notes,  which  he  subsequently  surrendered  to  C.  A. 
Babcock  &  Co. 

The  court  held  the  consideration  for  the  npte  of 
November  16  wholly  failed,  and  that  the  notes  of 
September  30  and  November  11  had  been  compromised 
and  settled,  and  the  liability  of  C.  A.  Babcock  to  the 
defendant  thereon  had  been  extinguished.  And 
further  held  that  the  entire  indebtedness  of  C.  A. 
Babcock  &  Co.  to  the  defendant  was  satisfied  and  dis- 
charged before  the  death  of  Charles  A.  Babcock. 
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The  following  opinion  was  delivered  in  the  court 
below : 

Sanfoed,  J. — "  Upon  the  evidence  in  this  case  I  am 
satisfied,  and  therefore  find,  as  matter  of  fact,  that  the 
defendant  never  acquired  or  had  any  interest  in  the 
policy  upon  the  life  of  plaintifiPs  intestate,  or  in  the 
money  to  accrue  and  become  payable  thereon,  except 
as  a  creditor  of  the  firm  of  C.  A.  Babcock  &  Oo., 
whereof  the  plaintiff's  intestate  was  a  member,  and  to 
the  extent  of  his  claim  against  that  firm.  As  such 
creditor,  and  to  the  extent  of  such  indebtedness,  he 
held  the  policy  as  collateral  security.  The  claim  set 
up  in  his  answer  of  an  absolute  and  indefeasible  title 
to  the  policy,  and  of  the  receipt  by  him  in  payment 
and  satisfaction  of  his  demand,  is  wholly  unsupi)orted 
by  the  evidence,  and,  indeed,  is  refuted  by  his  own 
letters  and  his  testimony. 

^^  I  further  hold  and  find  that  the  entire  indebted- 
ness of  that  firm  to  the  defendant  was  satisfied  and  dis- 
charged before  the  death  of  said  intestate.  Under  the 
circumstances  of  the  case,  as  they  appear  in  evidence, 
the  transfer  by  defendant  to  Wheelwright  of  the  two 
notes,  dated  respectively  September  30  and  November 
11,  1869,  and  their  subsequent  transfer  and  surrender 
by  Wheelwright  to  the  firm  of  C.  A.  Babcock  &  Co., 
ox>erated  as  a  compromise  and  settlement  thereof,  and 
extinguished  the  liability  of  that  firm  to  the  defendant 
thereon.  The  seizure  and  sale  by  defendant  of  the 
coal  shipped  by  the  Hepzibah  discharged  the  liability 
of  C.  A.  Babcock  &  Co.  upon  their  note  of  November 
16,  1869.  The  consideration  of  that  note  wholly  failed 
when  the  defendant  assumed  to  stop  the  coal  in 
transitu^  and  to  sell  it  to  Parrar.  There  is  no  evidence 
that  C.  A.  Babcock  &  Co.  ever  agreed  to  make  good  to 
defendajdt  the  difference  between  the  price  paid  by 
Farrar,  and  the  amount  of  their  note.    The  evidence 
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fully  warrants  the  inference  that,  as  between  them  and 
the  defendant,  the  sale  was  rescinded,  and  that  the  de- 
fendant sabseqnently  dealt  with  Farrar  on  his  own 
and  not  on  their  account.  The  sale  to  Farrar  was  con- 
summated May  4,  1870,  and  thereafter  the  defendant 
held  the  policy  only  as  security  for  the  reimbursement 
of  premiums  paid  by  him  thereon. 

*^  I  do  not  think  that  the  plaintiff  should  be  estop- 
ped, by  her  intestate's  disclaimer,  on  the  part  of  him- 
self and  his  family.  Of  d  ^^  wish  to  have  any  interest  or 
advantage  in  it,'^  from  ajsuserting  her  legal  rights  under 
the  i)olicy,  nor  does  the  language  of  such  disclaimer 
seem  to  me  sufficient  to  change  the  legal  relations  pre- 
viously existing  between  her  intestate  and  the  defend- 
ant. It  is  at  most  the  expression  of  an  erroneous 
opinion  as  to  those  relations,  and,  in  my  judgment, 
includes  no  one. 

^^  If  the  amount  already  received  by  the  defendant 
on  account  is  insufficient  to  reimburse  the  premiums  paid 
by  him  with  interest,  he  may  be  allowed  the  deficiency 
out  of  the  fund  in  court,  subject  to  such  allowance ; 
the  fund  must  be  paid  to  the  plaintiff ;  judgment  is 
ordered  accordingly,  but  no  costs  are  allowed  to  either 
party." 

Judgment  was  entered  in  conformity  to  this  de- 
cision, adjudging  that  plaintiff  was  entitled  to  the 
amount  received  by  defendant  upon  the  policy,  .less 
the  premiums  paid  by  him,  and  interest,  and  adjudging 
that  as  to  so  much  of  the  premiums  paid  by  defendant 
as  to  which  he  had  not  been  refjnbursed  out  of  moneys 
received  by  him  upon  the  policy,  witli  interest,  be  paid 
out  of  the  fund  on  deposit  in  the  United  States  Trust 
Company  (in  which  company,  by  an  order  of  this 
court,  the  amount  received  by  defendant  on  the  policy, 
less  certain  premiums,  and  the  interest  thereon,  had 
been  deposited),  and  that  the  balance  of  said  fund  be 
paid  to  plaintiff. 
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From  this  jadgment  defendant  appealed  to  the 
^eneial  term. 

N.  &M.  JVUes,  attorneys,  and  W.   W.  NUes^  of 
counsel,  for  appellant. 

IkmeSj  WorJt^  McNamee  &  HiUon^  tor  respond-* 
eint« 

Feb  Cubiak, — ^The  judgment  should  be  afi&rmed  ou 
the  opinion  delivered  at  special  term,  with  oosta. 


WILLIAM  ARROWSMITH,  Reobivee,  &c.,  Plahtt- 
iFF  AND  Respondent,  v.  TIMOTHY  (ySULLT- 
VAN,  ET  AL.,  Defendants  and  Appellants. 

FbAUDTJLKNT  C05YBTANCV8.— BBFTTBAIi  TO  VXUD. 

One  who  sells  goods  to  a  party^  after  a  conveyaDce  by  him,  pre- 
samptively  void  as  against  creditors,  but  before  actual  change  of 
possession,  is  a  creditor,  within  the  meaning  of  the  statute. 
.  Exceptions  to  the  refusal  of  a  judge  or  referee  to  pass  upon  quea- 
tions  of  fact  present  no  questionB  for  reyiew  on  appeal. 

Before  Cubtis,  Ch.  J.^  and  Fjkeedma}^  J. 

JkeidAA  Xanmry  ^j  1879. 

Appeal  by  the  defendants  O'Snllivan  and  wife, 
from  a  jadgment  adjudging  certaiu  sales  of  O'SoUivan 
as  fraudulent  and  void. 

The  action  is  brought  by  the  plaintiff  as  receiver, 
for  the  benefit  of  certain  judgment  creditors  of  the  de- 
fendant Timothy  O' Sullivan,  to  set  aside  as  fraudulent 
conveyances  of  real  and  personal  estate,  executed  by 
him,  to  his  wife's  brother,  and  by  the  latter  conveyed 
to  the  defendant,  Mary  O' Sullivan,  the  wife  of  the 
judgment  debtor. 
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The  said  creditors  sold  defendant  the  goods,  for  the 
price  of  which  their  judgments  were  recovered,  after 
the  conveyances  in  question,  bat  before  actual  change 
of  possession  thereunder. 

Upon  the  settlement  of  the  case,  certain  questions 
of  fact  were  presented,  and  the  court  was  requested  by 
defendant  to  pass  ui>on  them,  but  refused,  because 
they  should  not  be  in  such  form,  and  because  they 
were  immaterial,  or  referred  to  items  of  evidence 
rather  than  to  conclusions  of  fact. 

Henty  A.  Brann^  attorney,  and  of  counsel,  for 
appellant, — Cited,  as  to  conveyances,  &c.:  Babcockv. 
Ecklen,  24  N.  F.  630 ;  Loeschigk  v.  Hatfield,  5  Rob. 
29  ;  Larremore  v.  Campbell,  60  Bath.  67 ;  Lee  v.  Hun- 
ton,  Hoff.  Ch.  457. 

Louis  M.  DoscTier^  attorney,  Stephen  B.  Bragtie^ 
of  counsel,  for  respondents, — Cited,  as  to  conveyances, 
&c.:  2  B.  8.  136,  §§  6,  6 ;  1  SmUh's  L.  C.  (7  ed.)  40 ; 
TUlson  t.  Terwilliger,  56  N.  T.  273  ;  Fielder  tj.  Day,  2 
Sandf.  594  ;  Savage  r>.  Murphy,  8  Bosw.  76 ;  Randall  t>. 
Parker,  3  Saivdf.  69 ;  McCarthy  t).  McQuade,  1  Sweeny ^ 
887.  As  to  refusals  to  find:  Code,  %  1023;  Van 
Slyke  7>.  Hyatt,  46  N.  T.  264 ;  Caswell  v.  Davis,  68 
Id.  228 ;  Gtove  v.  Hammond,  48  How.  885. 

Curtis,  J.,  wrote  for  affirmance,  with  costs,  hold- 
ing propositions  laid  down  in  head-note. 

Freedman,  J.y  concurred. 
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JAMES  OFFICER,  Plaintiff  and  Respondent,  v. 
JOHN  J.  BURCHELL,  Impld.,  &o.,  Defendant 
AND  Appellant. 

Before  Curtis,  Ch.  J.,  and  Sedgwick  andFsEEDMAN, 

JJ. 

Decided  January  6,  1870. 

Appeal  by  the  defendant  Bnrchell,  from  so  much  of 
the  judgment  in  foreclosure  as  charges  him  with  de- 
ficiency. 

« 

Charles  A.  Jackson^  for  appellant. 
William  McDerrriott,  for  respondent. 
The  case  involves  only  questions  of  fact. 

ft 

Curtis,  Ch.  J.,  wrote  for  affirmance,  with  costs. 
Sedgwick  and  Freedman,  JJ.,  concurred. 


WILLIAM  A.  LEONARD,  Plaintiff  and  Respond- 
ent, V.  THE  N.  Y.  CENT.  &H.  R.  R.  R.  CO., 
Defendant  and  Appellant. 

Statutory  beport  op  R.  R.  Co's. — ^EvmENCB. 
A  copy  of  report  of  a  railway  company  to  State  engineer  and  sur- 
Tcyor,  in  accordance  with  2  R.  8.  (6  ed.)  p.  634,  section  45,  subd. 
102;  and  II,  p.  552,  section  09  (duly  certified  by  the  deputy 
State  Engineer);  under  1  B.  8.  (0  ed.)  p.  558,  section  7  ;  Ih,  p. 
415,  section  7;  and  Code.  Cwil  Pro.y  section  983,  is  competent 
evidence  of  a  material  admission  made  therein  by  the  defend- 
ant as  a  corporation,  with  respect  to  the  injury  complained  of. 
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Before  Sedgwick  and  Fbeedhai^,  J  J. 

Decided  January  6,  1879. 

Appeal  from  judgment  entered  upon  the  verdict  of 
a  jury  and  from  order  denying  defendant's  motion  on 
the  minutes  for  a  new  trial. 

Frank  LoomiSy  for  appellant. 

Edward  OebJia/rd^  attorney,  and  Dewiti  C.  Brow% 
of  counsel,  for  respondent. 

Fbeedman,  J.,  wrote  for  affirmance  of  judgment 
and  order,  with  costs,  holding  above  propositions ;  also 
holding  that  the  case  below  was  properly  tried,  and 
that  none  of  defendant's  exceptions  were  well  taken, 
under  the  rulings  of  the  general  term,  upon  the  first 
appeal  in  this  case,  when  the  evidence  and  authorities 
were  carefully  examined  (42  N.  T.  Super.  Ct.  225). 

Sedgwick,  J.,  concurred. 


BRICE  P.  WALLING,  Plaintiff  and  Appel- 
lant, t).  CHARLES  H.  8CHWARTZK0PP, 
Dependant  and  Respondent. 

Bale  of  goods  wiTHWABRAKTr. — ^Rbcoupmeivt. — Indefij^itjc  flbad* 

mo,  REMEDY  fob. 

Tho  rule  tiiat  the  acceptance  and  letention  of  the  goocU  by  the 
buyer  without  complaint  of  defects,  after  a  leaaonable  time  and 
opportimity  for  examination  has  elapsed,  is  a  waiver  of  all 
objections  to  quality,  and  estops  him  from  recoTering  dam- 
ages for  defects,  applies  only  to  cases  of  executory  contracts 
without  warranty.  In  case  of  a  warranty,  his  right  to  recoup 
the  damages  arising  from  a  breach  of  the  warranty  survirea  tiie 


I 
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PlalntifTs  points. 

aciceptance  (Day  v.  Pool,  62  K  Y,  416  ;  Dounce  «.  Dowe,  57 
Id.  16;   Marcus  o.  Tbomton,  ^  oZ.,  reported  mpra). 
Held,  that  both  defendants  coanterclaims  were  ^ood  on  demur- 
rer.    If  gi-eater  certainty  and  definiteness  were  required,  the 
lemedy  was  by  motion. 

Before  SsDawioK  and  Fbebdman,  JJ. 

Decided  January  6,  1879. 

Appeal  from  an  order,  and  the  lodgment  entered 
thereoroverruling  plaintiffs  demuJer  totwo  counter- 
claims  set  up  in  the  answer  of  the  defendant,  with 
leave  to  plaintiff  to  reply  on  the  usual  terms. 

The  complaint  is  for  an  alleged  indebtedness  upon 
jan  account  for  milk  sold  and  delivered.  This  account 
is  not  put  ia  issue  by  the  answer,  which  contains  two 
distinct  counterclaims.  To  these  plaintiff  demurred 
on  the  ground  of  insufficiency. 

The  first  states  a  breach  by  plaintiff  of  the  very  con- 
tract under  which  the  milk  was  sold  and  delivered,  the 
particulars  of  the  breach,  and  the  loss  sustained  by  the 
defendant  thereby. 

The  second  is  based  upon  a  breach  of  warranty.  It 
set>s  forth  the  warranty  of  the  milk,  its  breach,  and  the 
particulars  thereof,  and  defendant's  loss  in  conse- 
quence thereof. 

J.  Stewart  Hoss^  attorney,  and  counsel,  for  plaint- 
iff and  appellant,— Cited  :  Reed  v.  Randall,  29  N.  T. 
S68,  and  cases  cited;  Rust  v.  Eckler,  41  Id.  (2 
Hand)^  opinion  of  Daniels,  J.,  p.  491,  and  of  Wood- 
ruff, J.,  p.  ,404;  Delafield  n.  DeGrauw,  42  Id.  (8 
Keys\  467 ;  Normington  v.  Cook,  2  N.  T.  Supm.  Cft. 
(71  <fe  C.)  423  ;  Leavenworth  v.  Packer,  52  Barh.  132  ; 
Flanagan  v.  Demarest,  SHobt.  173  ;  Woodruff  t?.  Peter- 
son, 51  Barb.  252. 

Simon  fftUtarij  at4;omey,  .and  of  couiis^l,  for  re- 
voL.  xn.— a? 


•; 
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spondent, — Cited :  Lee  v.  Beebe,  6  Weekly  Dig.  206 ; 
Vischer  v.  Grreenbank  Alkali  Co.,  11  Burij  159 ; 
McKnight  v.  Devlin,  52  N,  Y.  399 ;  Mount  v.  Lyon, 
49  Id.  662;  Moak  Van  SantvoorcPs  Pleadings j  3ed. 
426 ;  Muller  v.  Eno,  14  N.  T.  507 ;  Rust  v.  Eckler,  41 
Id.  488  ;  Day  v.  Pool,  62  Id.  416  ;  Parks  v.  Morris  Ax 
&  Tool  Co.,  64  Id.  686  ;  Vincent  v.  Leland,  100  Mass. 
432 ;  Willard  v.  Merritt,  45  Barb.  297 ;  Benjamin  on 
Sales,  §§  894,  896,  869,  870,  880 ;  WeUs  v.  Selwood,  61 
Barb.  238. 

Freedman,  J.,  wrote  for  affirmance  of  order  and 
judgment,  with  costs,  with  leave  to  plaintiff,  upon  pay- 
ment of  such  costs  and  those  imposed  below,  to  with- 
draw his  demurrers  and  serve  a  reply  within  twenty 
days. 

Sedgwick,  J.   concurred. 


WILLIAM  L.  DRUMMOND,  Plaintiff  and  Appel- 
lant, V.  GEORGE  W.  CARLETON,  Defendant 
AND  Respondent. 

Before  Curtis,  Ch.  J.,  and  Sedgwick  and  Fbeedilan, 

JJ. 

Decided  January  6,  1879. 

Appeal  from  judgment  entered  upon  the  report  of  a 
referee  dismissing  plaintiff's  complaint  upon  the  merits, 
with  costs. 

Wm.  A.  Cqppj  for  appellant. 

Edmund  Coffin,  Jr.,  for  respondent. 

This  case  involves  only  questions  of  fact. 


FREEMAN  v.  FALCONER  579 

Statement  of  the  Case. 

Per   Curiam. — ^The  judgment  should  be  affirmed 
with  costs,  on  the  opinion  of  the  referee. 


JOHN  S.  ROSS,  Plaintiff  and  Appellant,  v. 
ELIZABETH  HARDEN,  Adm.,  Defendant  and 
Respondent. 

Before  Sedgwiok  and  Freedman,  JJ. 

Decided  January  6,  1879. 

Appeal  from  judgment,  dismissing  complaint  on 
trial  by  jury. 

O.  W.  Lofd^  Moak  &  Lyddy^  for  appellant. 

John  E.  Burrillj  for  respondent. 

Per  Curiam. — ^The  judgment  should  be  affirmed, 
upon  the  opinions  given,  on  the  decision  by  two 
former  general  terms,  in  March,  1876,  and  November, 
1877  (42  SupW  Ct  43n,  ante,  p.  26). 

Judgment  affirmed,  with  costs. 


HERBERT  B.  FREEMAN,  Plaintiff  and  Respond- 
ent, V.  JOHN  M.  FALCONER,  Defendant  and 
Appellant. 

L  Re-argttmbitt. 
1.  WHEN  ordered. 
(a)  When  the  former  decision  is  based  in  part  on  a  decided  case, 
which  has  subsequently  been  reversed  by  the  court  of  ap- 
peals.* 

*  NoTB. — For  the  opinion  delivered  on  the  first  argument,  see 
mte^  p.  182. 
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Opinion  of  the  Court,  by  Cubtis,  Ch.  J. 


Curtis,  Oh.  J.,  SsDawioK  and  Frbebkan,  J  J. 

Decided  March  8,  1879. 

Motion  by  appellant  for  a  re-argament  of  the  ai>- 
peal  herein. 

Abner  Q.  Thomas j  for  appellant. 

C.  F.  WeUSy  for  respondent. 

By  THE  Court. — Curtis,  Ch.  J.— The  defendant  is 
sued  as  one  of  the  makers  of  two  promissory  notes  by 
the  indorsee.  The  defense  is,  that  the  payees  of  the 
notes  own  them,  and  that  they  are  the  real  parties  in 
interest  and  not  the  plaintiff,  and  that  his  posses- 
sion of  them  is  merely  as  their  agent  to  collect  them 
and  remit  the  proceeds.  At  the  trial  the  defendant 
offered  to  show  this,  bnt  it  was  excluded  by  the  coort, 
and  there  was  a  rerdict  for  the  plaintiff. 

The  defendant  appealed  from  the  judgment  entered 
npon  the  verdict  and  from  the  order  denying  a  motion 
for  a  new  trial.  The  judgment  and  order  were  affirmed 
npon  appeal.  The  opinion  of  the  court  to  some  ex- 
tent rested  npon  the  decision  of  Hayes  v.  Southgate 
(10  SuTiy  611).  Since  then,  the  latter  case  has  been 
before  the  coqrt  of  appeals  and  reversed  (18  Alb.  L.  J. 
818).  In  view  of  this  and  of  the  decision  in  Taylor  v. 
Sarget  (6  Weekly  Dig.\  the  appellant's  motion  should 
be  granted. 

Sedowiok  and  Freedhan,  JJ.,  concnxied. 


r 
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Statement  of  the  Case. 


WILLIAM  F.  BONYNGE,  Plaintiff  akd  Ap- 
pellant, V.  DAVID  DUDLEY  FIELD,  et  al., 
Defendants  and  Respondents. 

Stbnoorafhbbs. — ^Attornetb'  liabilitt  ix>b  services  of. 

This  action  was  brought  by  the  plaintiff,  a  stenographer,  to  recover 
the  value  of  services  alleged  to  have  been  rendered  by  him  at  de- 
fendant's request,  &c.,  in  taking  minutes  of  testimony,  &c.,  in 
certain  legal  proceedings  in  which  defendant  appeared  as  attorney 
for  one  of  the  parties  thereto. 

Mdd^  that  the  defendant  being  the  agent  of  a  known  principal,  did 
not  incur  a  personal  liability  by  simply  requesting  the  perform- 
ance of  such  a  service  for  his  client,  and  also  that  there  wto  no 
evidence  in  the  case  of  an  agreement  on  his  part  to  be  liable 
therefor,  nor  anything  from  which  it  could  be  safely  said  that  it 
was  the  intention  of  the  parties  that  the  defendants  should  be  bo 
responsible  (Bonynge  «.  Waterbury,  12  Hun,  684  ;  and  Sheriden 
9.  Genet,  Id.  660,  followed). 

Before  Van  Voest  and  Speie,  JJ. 

Decided  MweK  3,  1879. 

Appeal  from  judgment  dismissing  the  complaint. 

Bushnell  &  ATbright^  attorneys,  and  S.  JoneSy  of 
counsel,  for  plaintiff  and  appellant. 

Charles  F.  BauerdoTf^  for  defendant  and  respond- 
ent. 

Van  Vorst,  J.,  wrote  for  affirmance,  with  costs, 
holding  the  proposition  laid  down  in  the  head-note. 

Speib,  J.,  concurred. 


INDEX. 


ACCORD  AND  SATISFACTION. 

1.  A  plaintiff's  attorney  made  astip- 
ulation, signed  bv  liim  alone, 
whereby  he  agreed  to  accept,  in 
settlement  of  a  judgment  held  by 
his  client,  goods  to  a  certain 
amount,  to  be  delivered  by  the 
Judgment  debtor  to  the  Judgment 
cremtor,  or  on  his  order,  and 
upon  delivery  of  goods  to  the 
specified  amount,  then  to  take, 
for  the  balance  of  the  Judgment, 
an  assignment,  by  the  Judgment 
debtor,  of  his  interest  in  a  certain 
patent,  and   the  assets  of   such 

Satent  business ;  the  Judgment 
ebtor,  after  having  delivered 
goods  to  the  specified  amount, 
tendered  an  assignment  of  the 
patent  and  of  the  assets  of  the 
business,  which  the  Judgment 
creditor  refused  to  accept.  Hdd, 
not  an  accord  and  satisfaction  of 
the  Judgment.  If  in  above  put 
case  the  Judgment  creditor  had 
accepted  the  assignment,  there 
would  have  been  an  accord  and 
satisfaction.  Ktoimt  v.  Hdm^ 
287. 

2.  In  above  put  case  the  stipulation 
was  held  not  to  be  a  substituted 
agreement,  because  the  defendant, 
being  under  no  obligation  to  do 
anything  whatever  under  it,  there 
was  no  consideration  for  it,  and 
the  plaintiff  had  no  right  of  ac 
tion  on  it.    lb. 

8.  When  a  holder  of  promissory 
notes  accepts,  from  the  maker, 
less  than  their  face,  and  surren- 
ders the  notes  to  the  maker,  there 
is  a  complete  accord  and  satisfac- 
tion, ana  the  maker  is  discharged 
from  all  liability  on  the  notes  and 
on  the  indebtedness  for  which 
they  were  given.    Babcock  v.  Bonr 


3. 


AccouNTma 

See  Costs  kSD  Allowances,  2,  8; 
Limitation  of  Actions. 

ACCOUNT  STATED. 

1.  To  make  an  account  stated  there 
must  be  a  mutual  agreement,  a 
meeting  of  minds  between  the 
parlies  to  it,  as  to  the  allowance 
or  disallowance  of  their  respective 
claims,  and  there  must  be  proof 
of  assent  to  the  account  as  ren- 
dered, and  to  the  balance  appear- 
ing to  be  due  (Stenton  v.  Jerome, 
54  i^  r.  480;  Lock  wood  n.  Thome 
18  Id.  285).  HM,  that  in  this 
case  all  the  essential  elements  of 
an  account  stated  seem  to  be 
wanting.  yoQcermiiyg  v.  Be  Orattf, 
424. 

Held,  that  plaintiff's  rights,  if 
any  he  had,  were  not  enforceable 
in  this  form  of  action;  and  he, 
not  having  stated  his  true  cause 
of  action,  and  having  failed  to 
prove  the  one  alleged,  the  com- 
plaint was  properly  dismissed. 
It  was  not  a  variance,  but  a  fail- 
ure of  proof  (Code,  §  171 ;  Code  of 
Oh.  Pro.  §  641 ;  Bernard  t>.  Selig- 
man,  54  N.  T.  661;  Barnes  «. 
Quigley,  59  Id.  265).    lb. 

ACTIONS. 
See  Banks  and  Banking,  1,  2. 

ADMISSIONS. 
See  Eyidencb,  1,  7, 11. 

AFFIDAVITS     AND     DEPOSI- 
TIONS. 


See  Examination  bbfobb  Tbial. 
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AGENCY. 

1.  The  general  rule  is  that  if  an 
aj^nt,  in  the  course  of  his  agency, 
signs  a  bill  in  his  own  name,  he 
is  liable,  and  his  principal  is  not 
(Rogers  v.  Coit,  6  HOI,  822; 
Crocker  v.  Colwell,  69  N.  F.  218). 
Joynmn  v.  lUchard,  16. 

3.  Section  2,  page  768,  1  R.  8.,^ 
which  provides  that  "every  note 
signed  by  the  agent  of  any  person 
under  a  general  or  special  au* 
thority,  saaXl  bind  such  person,'* 
— refers  to  a  note  which  upon  its 
face  appears  to  have  been  signed 
by  an  agent,  and  does  not  refer 
to  a  note  so  signed  by  an  agent 
that,  under  the  general  rule,  he 
becomes  liable.    lb. 

8.  The  case  of  Bngh  v.  Oreenebaum 
(2  Hun,  186),  must  be  read  and 
considered  with  reference  to  the 
facts  of  the  case.  It  holds  a  de- 
fendant liable  as  a  principal  upon 
a  bill  signed  by  the  agent  person- 
ally, yet  within  his  authority  as 
an  agent,  and  that  a  violation  by 
an  agent  of  private  instructions 

given  to  him  by  his  principal, 
oes  not  absolve  a  principal  from 
his  responsibility,  provided  the 
act  of  the  a&^ent  is  within  his  au- 
thoritjr.    15. 

4.  In  this  case,  if  the  defendants 
received  the  money  to  be  trans- 
mitted to  Liverpool,  for  the  use 
of  the  holder  of  the  bill— that  is, 
to  put  the  drawer  in  funds  to  pay 
the  bill ;  the  holder  could  recover 
of  the  defendants  if  they  did  not 
transmit  the  money.  On  ex'imi- 
nation  and  consideration  of  the 
testimony  in  the  case,  the  court 
held  that  it  did  not  appear  that 
the  money  was  so  received,  and 
the  judgment  was  reversed  on 
that  ground.    lb. 

5.  Trustees  for  holders  of  railroad 
mortgage  bonds,  in  possession  of 
and  operating  the  railroad,  do  not 
fall  within  the  exception  from 
the  rule  respondeat  superior,  ac- 
corded to  an  employer  occupying 
a  representative  or  official  charac- 
ter.   Fcbuikner  v.  Hart,  471. 

See  Bakk  and    Banking,  4; 

Brokers;  Contracts,  7; 

Stbnographbbs'  Fees. 


ALIENS. 

.  The  inheritinff  by  aliens  is  gov- 
erned by  the  Law  in  force  at  the 
time  of  the  death  of  the  persoa 
from  whom  they  claim  to  inherit 
Only  those  who  at  the  time  of  the 
death  are  entitled  under  the  then 
existing  law  are  capable  of  taking 
by  descent.  The  disqualtficatioii 
does  not  rest  on  lack  of  inherita- 
ble blood,  but  on  a  lack  of  right 
to  inherit,  for  the  reason  that  the 
alien  is  not  a  citizen  or  subject  of 
the  government  where  the  land 
lies.    Rennet  v.  IfuUer,  585. 

2.  In  regard  to  alienage  as  affecting 
taking  by  descent  from  a  native 
bom  or  naturalized  citizen  dying 
between  April  15,  1857,  and  Apru 
27,  1874  :---alienage  of  claimant 
does  not  prevent  following  per- 
sons  from  taking  by  reason  there- 
of :  1.  Resident  children  bpm  in 
foreign  countries  of  persons  then 
aliens,  but  who  afterwards  are 
duly  naturalized;  such  children 
being  under  the  age  of  twenty- 
one  years  at  the  time  of  the  natur- 
alization of  their  parents.  2. 
Children  of  certain  citizens, 
though  born  out  of  the  limits  and 
jurisaiction  of  the  United  States^ 
8.  The.  foreign-born  widow  and 
children  of  aliens  dying  during 
the  interval  between  their  applica- 
tion and  actual  naturalization, 
upon  their  taking  the  oaths  pre- 
scribed by  law.  4.  A  free,  white 
alien  woman  who,  prior  to  such 
death, shall  have  lawfully  intermar- 
ried with  a  citizen.  This,  whether 
her  husband  be  a  native-bom  or 
naturalized  citizen.  If  naturalized, 
the  fact  that  he  was  naturalized 
after  the  marriage  does  not  alter 
the  case.  This,  though  the  woman 
at  the  time  of  marriage  was  not 
twenty-one  years  of  age,  provided 
she  was  over  tw^elve.  This,  though 
the  woman  had  never  been  within 
the  United  States.    lb. 

8.  The  fact  that  the  claimant  is 
obliged  to  trace  descent  through  a 
deceased  alien  ancestor,  will  not 
preclude  him  from  inheriting. 
Alienage  of  such  ancestor  does 
not  enable  one  to  take  by  descent 
as  his  representative,  as  if  he  were 
deceased.    Ancestor,  with  reqpect 


IITD^SS:. 


to  this  subject,  includes  both 
lineal  and  collateral  ancestors. 
lb, 

4.  Brothers  and  sisters,  children  of 
an  alien  parent,  inherit  of  each 
other.  The  parent,  though  living, 
is  by  reason  of  his  alienage  pass^ 
by,  and  the  descent  between  the 
children  is  immediate.    lb, 

5.  Treaty  between  kingdom  of 
Wtlrtembcrg  and  the  United 
8tates,  allowing  citizens  of  either 
party,  to  whom  land  would  have 
aesccnded  under  the  laws  of  the 
other  but  for  alienage,  to  sell  the 
same  and  withdraw  the  proceeds 
under  certain  restrictions ;  the 
rights  of  the  alien  claimant  in  this 
case  under  this  treaty  are  not 
clear,  and  should  be  reserved  for 
decision  until  tihe  trial  of  the 
cause.    lb. 

6.  L,  1868,  chapter  513;  L,  1874, 
chapter  261 ;  L.  1875,  chapters  88, 
886;  L.  1877,  chapter  111,  are  not 
applicable  to  above  case,  because 
not  in  existence  when  rights  be 
came  vested  by  the  death.  The 
Revised  Statutes,  1880,  chapter 
171;  1843,  chapter  87;  1846,  chap- 

'  ter  115;  1867,  chapter  676,  are  not 
applicable,  because  their  opera- 
tion, so  far  as  this  question  is  con- 
cerned, is  confined  to  lands  left 
by  a  resident  alien,  except  first 
section  of  the  act  of  1843,  which 
is  confined  to  lands  which  had 
been  purchased  and  conveyed,  or 
had  been  devised,  or  had  de- 
scended, prior  to  its  passage.    lb. 

See  iKJCKcnoN,  3. 

AMENDMENTS. 
See  Appeal,  1. 

APPEAL. 

1.  An  appeal  will  not  lie  from  con- 
ditions on  which  leave  to  amend 
pleading  is  granted.  The  whole 
order  should  be  appealed  from. 
Hd'oemeyeT  v.  Hawmeyer,  170. 

2.  Exceptions  to  unnecessary  proof, 
even  if  good,  are  not  cause  for 
reversal.  Mundorff  v.  Wangler, 
495. 

8.  Error  in  reception  of  incompe- 
tent evidence  not  cause  for  re- 
versal.    Bule,   that  when  such 


error  could  not  possibly  have 
worked  injury,  there  is  no  causa 
for  reversal,  not  applicable  to  the 
case  at  bar^  Branch  v.  Levy, 
507. 

4.  Rule,  that  admission  of  evidence 
incompetent,  but  not  working 
any  injury,  is  not  cause  for  re- 
versal, applies,  when  tbe  evi- 
dence is  as  to  facts  which,  if  not 
testified  to,  the  jury  would  know, 
from  an  experience  common  to 
all,  must  have  existed.  Menard 
V.  Steveni,  515. 

5.  A  refusal  to  complv  with  a  re- 
quest to  charge  a  perfectly  correct 
proposition  is  not  error,  if  it  has 
no  bearing  on  the  issues  involved. 
lb. 

6.  The  appeal  is  from  the  judgment 
only,  and  not  from  the  order 
denying  a  motion  for  a  now  trial 
on  the  judge's  minutes.  In 
order  to  bring  up  the  case  for  re- 
view upon  the  facts  there  must 
be  an  appeal  from  the  order  deny- 
ing the  motion  for  a  new  trial. 
The   mero  denial   of   a  motion 

.  made  upon  the  judge's  minutes 
presents  no  question  of  fact  for 
review  upon  appeal  from  the 
judgment.  The  appeal  should  be 
from  an  order  denying  such 
motion,  and  exception  taken 
thereto,  if  the  facts  are  to  be  re- 
viewed (Matthews  v.  Mayburg,  63 
y,  T.  666).  On  the  other  hand, 
if  it  be  claimed  that  the  order 
denying  such  motion  is  an  inter- 
meaiate  order,  involving  the 
merits  and  affecting  the  judg- 
ment, the  New  Code  requires  that, 
before  it  can  be  reviewed  upon  an 
appeal  from  the  judgment,  it 
must  be  specified  in  the  notice  of 
appeal  (§§  1801,  1816).  Qaestions 
of  law,  theMore,  only  are  to  be 
considered.  Am,  lied.  Co,  v. 
Keider,  557. 

7.  Exceptions  to  the  refusal  of  a 
judge  or  referee  to  pass  upon 
questions  of  fact  present  no  ques- 
tions for  review  on  appeal. 
ArrowmnUh  v.  (ySuUmin,  578. 

When  appeal  does  not  prevent 
amendment  of  judgment  See 
MeKehey  v.  Lewis,  561. 


See  Cofirrs 


Ain>  Allowakgbs^ 
Rbobitbss. 
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AKREST. 

False  statements  made  by  a  party 
in  regard  to  the  solvency  and  pe- 
cuniary resources  of  his  firm,  lor 
the  purpose  of  obtaining  credit  on 
the  purchase  of  goods  for  said 
firm,  and  with  the  intent  to  cheat 
and  defraud  the  party  from  whom 
the  goods  are  purchased,  when 
sufficiently  averred  in  a  pleading 
or  affidavit,  are  sufficient  to  sus- 
tain an  action  on  the  case  for 
fraud  and  deceit  against  the  party 
making  such  false  statements 
(Stitt «.  Little,  63  N,  T.  427),  and, 
uncontroverted,  they  show  the 
debt  to  have  been  fraudulently 
contracted,  and  for  the  fraud  thus 
perpetrated  the  partner  by  whom 
the  false  representations  are  made, 
if  not  others  who  profited  by  the 
transaction,  can  be  lawfully  ar- 
rested and  held  to  bail  (Sherman 
«.  Smith,  and  cases  therein  cited, 
42  Haw.  Pr,  198).  Witmark  v. 
Herman,  144. 

ATTORNEY  AND  CLEENT. 
See  Stenooraphbbb*  Fees. 

BANKS  AND  BANKING. 

1.  In  an  action  based  on  the  statute 
for  the  recovery  of  money  invested 
or  used  in  violation  of  the  prohibi- 
tion in  charter  of  savings  banks, 
against  investing  money  deposited, 
except  upon  certain  specified  se- 
curities, and  against  the  president, 
vice-president,  any  trustees,  offi- 
cers or  servants  directly  or  indi- 
rectly borrowing  the  funds  of  the 
corporation,  its  deposits,  or  in  any 
manner  using  the  same  or  any 
part  thereof,  except  to  pay  neces- 
sary current  expenses  under  the 
direction  of  board  of  trustees- 
constitutive  facts  are  :  that  there 
was  a  violation;  that  defendant  is 
one  of  the  parties  falling  within 
the  purview  of  the  pronibition; 
and  that  he  authorized,  or  was  a 
party  to,  the  violation.  What  are 
not:  that  the  money  invested  or 
used  has  not  been  repaid;  that  a 
demand  has  been  made  on  the 
borrower ;  that  the  money  has 
been  lost,  either  through  the  inad- 
equacy of  the  security  or  the  in- 


solvency of  the  borrower,  of  ollier- 
wiae.    IShapp  v.  Boche,  247.^ 

2.  Loaning  money  on  promissoiy 
notes,  cashing  checks,  or  permit- 
ting a  depositor  to  overdraw  his 
account  is  a  violation  of  the  above 
prohibition.    lb. 

8.  In  reply  to  a  statement  made  by 
the  book-keeper  to  defendant  "thai 
the  bank  had  to  make  up  its  bank 
account,  and  those  checks"  (re- 
ferring to  checks  given  for  an 
unauthorized  loan  to  C),  "must 
be  got  out  of  the  way,"  and  he 
would  make  it  a  call  loan  to  the 
defendant  (the  vice-president  and 
a  trustee),  the  defendant  said,  "  I>o« 
whatever  you  please.  Charge  it 
to  C.:"— &W,  not  a  ratification 
wherebv  the  defendant  could  be 
made  liable  on  account  of  the 
loan.     lb. 

4.  In  this  case  plaintiff  intrusted  to 
her  husband  a  bond  belonginf?  to 
her,  to  be  deposited  in  the  (jhnrman 
Savings  Bank  for  safe  keeping, 
which  bond  he  thereupon  took  to 
said  bank  with  plaintiff's  bank 
book,  and  delivered  to  the  caidiicr, 
who  placed  the  bond  in  the  hank 
safe,  and  wrote  the  following 
memorandum  and  attached  it  to 
said  bank  book,  aud  returned  the 
same  to  defendant's  husband : 
"Mrs.  Anna  Zugner,  Morrisania 
Steamboat  Co..  No.  1,  Bond 
$1,000,  August  20,  1873."  HM, 
that  the  said  transaction  was  had 
with  the  cashier  as  an  officer  of  the 
bank  in  the  line  of  his  duty,  and 
that  the  bank  recognized,  and  was 
charged  with  notice  of  plaintifTs 
title  to  the  bond.  There  was 
otiber  evidence  in  the  case  of  notice 
to  the  bank's  trustees  of  plaintilTs 
title.  Also,  that  a  subsequent 
transfer  of  the  bon^  to  the  bank 
by  plaintiff's  husband  was  void. 
Zugner  v.  Beit,  893. 

BILL  OP  LADING. 
See  Common  Cabbieb,  1. 

BILLS,  NOTES  AND  CHECKa 

1.  Section  2,  page  768,  1  A  A,— 
which  provides  that  "  every  note 
signed  by  the  agent  of  anv  person 
under  a  general  or  special  aathor- 


\ 
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iij,  Bhah  bind  such  person,''— 
refers  to  a  note  which  upon  its 
face  appears  to  have  been  sij^ed 
by  an  agent,  and  does  not  refer  to 
a  note  so  signed  b^  an  agent  that, 
under  the  general  rule,  he  be- 
comes liable  personally.  Jojfnaon 
y.  Biehard,  16. 

2.  In  the  absence  of  inalafdes  in  a 
plaintiff's  possession  of  promis- 
sory notes,  indorsed  in  blanl^  or 
specially  to  himself,  or  his  own 
order,  the  legal  title  is  in  him, 
and  he  is  legally  the  r«al  party  in 
interest,  and  can  maintain  an  ac- 
tion on  the  same,  even  though  it 
appears  that  the  transfer  is  merely 
colorable  as  between  the  parties 
(See  cases  cited  in  Hays  v.  South- 
gate,  10  Hun,  511 ;  also  Sheridan 
c.  City  of  New  York,  Court  of 
Appeals,  see  4  JV.  Y.  WeeJdy  Dig. 
28).    Freeman  v.  FaleoTier^  182. 

8.  The  settlement  of  a  litigation  is  a 

sufficient  consideration  for  notes 

.  given  in  pursuance   of,  and   to 

effect  the  settlement    Feeter  v. 

TTeftcr,  266. 

What  constitutes  defense  to  notes 

g'ven  in  settlement  of  litigation. 
^FeeierY,  Weber,  2^. 

See  Accord  aitd  Satisfaction,  8; 

considebation;   plbading, 

2;  Statute  of  Feaudb. 

BOAM)  OF  EDUCATION. 
See  N.  Y.  Cnr,  1-8. 

BOND. 

Administrator's  bond,  liability  of 
surety  thereon.  See  ifunde^v. 
Wangler,  496. 

BROKERS. 

1.  A  sold  note  signed  by  the  brokers 
stated  the  parties  on  whose  ac- 
count the  sale  was  made,  and  then 
contained  the  following:  "Send 
invoice  and  bill  of  ladmg  to  our 
office.  Collect  at  our  office." 
Held,  not  authority  for  payment 
by  the  vendees  to  the  brokers. 
Hamean  v.  Boss,  280. 

2.  Plaintiff's  assignors,  who  were 
stock-brokers,  purchased  stock 
for  defendant  on  a  margin,  and 
carried  the  same.  Their  request 
for   more   margin   being    aisre- 


garded,  three  days  after  making 
the  same,  they  sold  the  stocl^ 
without  notice  to  defendant, 
which  sale  he  refused  to  accept, 
and  thereafter  sent  defendant  an 
account  showing  a  balance 
thereon  against  him,  for  which 
this  action  is  brought.  Held,  that 
the  relation  between  said  brokers 
and  defendant  being  that  of 
pledgee  and  pledgor,  the  »Ede  of 
the  stock  without  notice  to  de- 
fendant was  an  act  of  conversion, 
that  debars  plaintiff  from  main- 
taining this  action.  Alao  held, 
that  a  subsequent  offer  by  said 
brokers  of  stock  to  replace  that 
improperly  sold,  was  nugatory 
(see  cases  cited  in  opinion).  Qrtt- 
man  o.  Smith,  889. 
).  It  is  true,  as  a  general  rule,  that 
when  a  contract  of  sale  has  been 
effected  and  concluded  by  parties 
through  the  agency  of  a  broker, 
that  the  broker's  memorandum  of 
sale,  and  the  bought  and  sold 
notes,  constitute  the  evidence  of 
the  contract,  and  no  parol  evi- 
dence is  admissible  to  vary  the 
same.  But  when  (as  in  this  case) 
it  is  a  contested  question  of  fact 
whether  or  not  the  sale  was  ef- 
fected and  concluded  through  the 
agencv  of  a  broker,  that  question 
should  be  submitted  to  the  Jury. 
M(vreus  v.  Thornton,  411. 

BURDEN  OP  PROOF. 
See  Lease,  2. 

CHARTER  OF  VESSEL. 
See  Damages,  4 

CH08ES  IN  ACTION. 

See  Gift,  4 ;  Husband  asd  Wife, 

2. 

CODE  OP  CIVIL  PROCEDURE. 

870  to  886,  772, 17.  Levy  v.  Loeb, 
291. 

887.     Corbett  v.  De  Comeau,  806. 
461.   Fhreeman  v.  Barrouk  ^Iffe,  818. 
§§  872,  886.   Dunham  v.  Mere.  Ins. 
Co.,  887. 

641.     VoUtening  v.  De  Qraaf,  4Sii. 
910.    Butler  v.  Flanden,  681. 

1801,  1816.    Am.  Med.   Oo.  v. 
Emter,  667. 
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%  988.  Letmard  v.  IT*  T.  O.,  A6,  R 
R  Co.,  675. 

CODB  OP  PROCEDURE. 

g  810.     CornwaU  y.  HUh,  45. 

§g  375  to  881.  186.   I¥eeman  v.  Btxr- 

rtnocUffe,  8ia 

809.    Hinman  v.  Ryder,  880. 

171.     Fofifcfimn^  v.  De  Oreutf,  434. 

428.    Rennsr  v.  Jfi^226r,  585. 

COMMISSION  TO   TAK^  TES^ 
TIMpNY. 

It  appears,  upon  tbe  face  of  the 
commission,  that  the  witness  ex- 
amined under  it,  on  behalf  of 
plaintiff,  was,  prior  to  his  exami- 
nation, fumisSbed  by  plaintiff's 
attorney  with  copies  of  the  in- 
terrogatories and  cross-interroga- 
tories to  be  administered  to  him. 
No  prejudice  is  shown  to  have 
accrued  to  defendant  therefrom, 
save  what  may  be  inferred  from 
the  receipt  by  the  witness  of  both 
sets  of  interrogatories,  nor  did 
any  intention  appear,  on  tbe  part 
of  plaintiff's  counsel,  to  secure  an 
unfair  advantage  over  defendant. 
ffeld,  that  the  deposition  should 
stand,  and  that  the  fact  of  the 
receipt  of  the  interrogatories 
should  only  affect  the  credibility 
of  tiie  witness,  and  the  weight  of 
his  testimony.  Also,  that  de- 
fendant must  have  leave  to  frame 
and  administer  further  cross- 
interrogatories,  and  that  if  he 
elect  so  to  do,  the  commission 
must  be  returned  at  the  sole  ex- 
pense of  the  plaintiffs.  BuUer  v. 
Flanc&ra,  581. 

COMMON  CARRIER 

1.  Plaintiff  shipped  certain  goods 
upon  one  of  aefendant's  steam- 
ships, under  a  bill  of  lading  con- 
taining the  following  clause: — 
"  Goods  to  be  taken  by  consignee 
immediatelv,  &c.,  otherwise  they 
will  be  landed  by  the  master  and 
deposited  at  the  expense  of  the 
consignee  and  at  his  risk,  <Sbc. ,  in 
the  warehouse  provided  for  that 
purpose,  or  sent  to  the  public 
store,  as  the  collector  of  the  port 
shall  direct,  &c.  &c."  Upon  the 
arrival  cf  the  vessel,  ddendant 


notified  the  consignee  that  said 

foods  were  upon  its  (defendant's) 
ock,  and  that  they  must  be  re- 
moved during  the  day:  that  the 
company  would  no  longer  be 
responsible  for  them.  They  were 
not  removed,  and  remainea  there 
during  the  next  day,  at  which 
time  a  portion  of  the  same  were 
stolen,  without  negliffence  on  the 

§art  of  defendant.  SM,  that  the 
efendant  was  liable,  under  the 
above  clause  of  the  bill  of  lading, 
for  dam&ges  for  non-delivery. 
Thompson  y.  The  lAe,  8.  8.  Go,, 
407, 
8.  In  a  case  where  the  shipper  most 
be  deemed  to  know  the  usage  of 
the  carrier  in  delivering  freight  at 
the  place  of  destination,  and  the 
law  of  that  place  in  respect  to  it, 
and  the  inference  from  the  evi- 
dence is  in  conformity  with,  the 
view  that  the  original  contract 
called  for,  and  the  shipper  con- 
templated a  delivery  in  accordance 
with  the  usage  and  law  prevail- 
ing at  that  pliu»,  the  facts  are  not 
of  a  character  to  appeal  very 
strongly  to  the  courts  of  this 
State  to  give  the  parties  a  remedy 
in  conflict  with  the  law  of  that 
place,  as  defined  by  its  oooits. 
FhvJJcamr  v.  Bart^  471. 

See  MAsaAGHnsBTTs  Law. 

COMPLAINT. 

Construction  of,  on  appeaL  See 
Sparrmann  v.  JTetm,  163. 

Where  complaint,  framed  so  aa  to. 
apparently  include  either  cauae 
of  action  on  contract  or  in  tort, 
will  be  deemed  by  general  term  to 
contain  only  cause  of  action  ia 
tort.  See/6. 

AccousT  Stated,  3;  Tbxal,  8».  dL 

CONDITIONS       SUBSEQUmiT 
AND   PRECEDENT. 

See  Insurance,  4, 6,  6l 

CONSIDERATION. 

When  a  note  is  given  for  the  pm^ 
chase  price  oi  goods,  and  the 
goods  while  in  transitu  are  stopped 
b^  the  vendor,  who  takes  possea- 
sion  thereof  and  seUs  them,  tfie 
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consideration  for  tbe  note  fails> 
and  as  between  the  original  par- 
ties the  maker  is  discharged  from 
idl  liability  thereon,  ana  on  ac- 
count of  the  purchase.  Baibcoek  y. 
BonndL^tm. 

See  Accord  and  Satisfaction,  2  ; 

Bills,  Notes  and  Chbcks,  2,  8 ; 

Contracts,  1^  ;  Landlord 

AND  Tenant  ;  Statxjtb 

OF  Frauds. 

CONSTITUTIONAL  LAW. 

1.  A  statute  which  so  affects  the 
remedy  existing  at  the  time  the 
contract  was  entered  into  as  to 
substantially  impair  and  lessen 
the  yalue  of  the  contract,  impairs 
the  obligation  of  the  contract,  and 
is  forbidden  by  the  constitution, 
and  IS  therefore  yoid.  Jenuip  y. 
Carrugie,  260.  ' 
'  2.  The  obligation  of  contracts  can 
no  more  be  impaired  by  subse- 
quent judicial  decisions  on  the 
construction  of  a  statute,  than  by 
-  subsequent  legislation.    lb. 

See  Death,  Action  for,  &g.,  8. 

CONTRACTa 

1.  A  contract,  such  as  is  alleged  in 
the  complaint  in  this  case,  as  hay- 
ing been  made  between  the  plaint- 

'  iff  and  defendant's  intestate,  is 
yoid  as  between  the  parties  to  it, 
for  want  of  consideration  and 
mutuality,  and  as  conflicting  with 
the  settled  policy  of  the  law 
which  goyems  and  controls  the 
transmis.«ion  and  deyolution  of 
the  estates  of  deceased  persons, 
and  the  custody  of  such  estates, 
upon  and  after  the  decease  of 
their  original  owners  (see  the 
opinion  of  the  court).  Bow  y. 
Hardm,  26. 

2.  An  agreement  to  reduce  the  rent 
reseryed  by  a  lease  for  the  balance 
of  the  demised  term  thereafter  to 
eosue,  requires  a  new  considera- 
tion.   MeMasier  y.  Kohner,  253. 

8.  The  settlement  of  a  litigation  is  a 
sufficient  consideration  for  notes 
giyen  in  pursuance  of,  and  to 
effefct  the  settlement.  Feeter  y. 
Wd)er,  255. 
'  4.  The  rights,  liabilities,  and  obli- 
gations of  paities  to  a  contract 


made  and  to  be  performed  in  this 
State,  the  parties  on  one  side  be- 
ing all  citi^ras  of  New  York,  and 
on  the  other  not  citizens  of  Iowa,  - 
'  so  far  as  affected  by  the  statute 
laws  of  Iowa,  must  be  determined 
according  to  the  interpretation 
and  construction  of  the  statute  as 
expounded  by  the  courts  of  Iowa 
at  the  time  of  the  making  of  the 
contract.  This,  although  the  then 
exposition  has  been  by  subsequent 
decision  reyeraed.  JessupY,  (kvr- 
negie,  260. 

5.  The  obligation  of  contracts  can 
no  more  be  impaired  by  subse- 
quent Judicial  decisions  on  the 
construction  of  a  statute,  thaoi  by 
subsequent  legislation.    lb. 

6.  A  statute  which  so  affects  the 
remedy  existing  at  the  time  the 
contract  was  entered  into  as  to 
substantially  impair  and  lessen 
the  yalue  oi  the  contract,  impairs 
the  obligation  of  the  contract,  and 
is  forbidden  by  the  constitution, 
and  is  therefore  yoid.    lb. 

7.  The  apeement  of  plaintiffs  to 
use  their  best  efforts,  and  nt  their 
own  expense,  to  collect  the  claim 
"in  the  shortest  practicable 
time,"  did  not  specifically  proyide 
for  the  duration  of  time  through 
which  plaintiffs  were  bound  to 
make  CTorts,  and  it  was  also 
doubtful  whether  there  was  any 
implied  obligation  upon  the  de- 
fendants not  to  empower  another 
agent  in  the  same  business.  As- 
suming, howeyer,  that  the  con- 
tract created  such  an  obligation, 
there  was  no  time  specified  in  the 
contract  in  which  plaintiffs  had 
the  right,  and  should  he  allowed 
to  act  as  sole  agents  for  the  de- 
fendants. Therefore,  a  reasona- 
ble time,  under  the  contract,  for 
each  party  must  be  allowed  ;  that 
is,  a  period  to  be  fixed  according 
to  the  circumstances,  fbr  the 
plaintiffs  to  collect  the  claim  and 
the  defendants  to  forbear  the  em- 
ployment of  other  agents,  and 
after  the  expiration  of  that  period 
the  defendants  bad  the  right  to 
employ  other  agents  and  proceed 
in  the  collection  of  the  daim. 
HM,  that  under  the  facts  in  this 
ease  that  reasoiiable  time  had 
ezirfred» and  defendant's.. ^tk>n  in 
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the  employment  of  other  agents 
and  in  the  collection  of  the  claim, 
was  justifiable  under  the  contract. 
This  limitation  as  to  time  was  a 

{)art  of  this  contract,  as  matter  of 
aw.  The  power  contained  in 
the  contract  was  not  revocable, 
because  of  the  lapse  of  time,  but 
it  simphr  expired  with  the  expira- 
tion of  a  reasonable  time  or 
period,  which  the  plaintiiffs  had 
under  the  contract  to  collect  the 
claim.    LaiMon  y.  Bachmany  896. 

8.  The  rule  that  the  acceptance  and 
retention  of  the  goods  by  the 
buyer  without  complaint  of  de- 
fects, after  a  reasonable  time  and 
opportunity  for  examination  has 
elapsed,  is  a  waiver  of  all  objec- 
tions to  quality,  and  estops  him 
from  recovering  damages  for  de- 
fects, applies  only  to  cases  of 
executoiT  contracts  without  war- 
ranty, in  case  of  a  warranty,  his 
right  to  recoup  the  damages  aris- 
ing from  a  breach  of  the  warranty 
survives  the  acceptance  (Day  «. 
Pool,  63  N,  T.  416  ;  Dounce  v. 
Dowe,  57  Id.  16;  Marcus  «. 
Thornton,  et  al.,  reported  tupra). 
WaXUng  v.  Sckwvris^wfff,  576. 

When  Uie  courts  of  this  State 
will  apply  the  law  of  another 
State  as  to  what  constitutes  due 
performance  of  common  carriers 
contract  as  to  delivery,  <&a,  said 
contract  having  been  made  in  this 

State.    See  Faitlkner  v.  Hart,  471. 

« 

SeeBROKBR8,8;  Common  Carrier; 
Corporations,  8,  6;  Covenants; 
DAiiAOBs,  4r-7;  Deeds;  Execu- 
tors and  Administrators, 
1-8  ;  Insurance,  4  ;  Mar- 
ried Women,  2;  Part- 
nership,    6 ;     Sale  ; 
Statute  of  Frauds. 

CONVERSION. 

1.  Liability  incurred  by  a  sheriff  in 
the  taking  and  detention  of  prop- 
erty cannot  be  discharged  by  any 
act  of  his  own,  without  the  assent 
of  the  owner  of  the  property.  A 
return  of  the  property,  without 
such  assent,  will  not  release  the 
sheriff,  nor  will  a  subsequent  levy 
and  sale  under  process  in  favor  of 
the  sheriff  affora  him  any  protec- 
tion as  against  the  first  unlawful 


taking  (see  numerous  cases  cited 
in  the  opinion  of  the  court). 
Parker  v.  Qmner,  416. 

2.  But,  as  an  exception  to  the  above 
general  rule,  it  is  equally  well-set- 
tled, that  if  the  property  be  taken 
again  from  the  trespasser,  without 
his  agency  or  connivance,  and  by 
the  act  of  a  third  person  and  the 
operation  of  law,  and  applied  to 
the  owner's  use,  although  without 
the  latter's  consent,  the  Jury,  in 
estimating  the  damages  of  the 
owner,  may  take  into  consideni- 
tion,  as  nutigation  of  the  same, 
such  a  taking  of  the  property  and 
its  application  to  the  owner's  use 
and  benefit.  Such  application  is 
held  to  be  equivalent  to  a  return 
of  the  property,  and  its  acceptance 
by  the  owner  (see  cases  cited  by 
the  court).  It  is  not  the  fact  of 
the  subsequent  seizure  that  gives 
this  defense,  but  that  it  has  becsi 
seized  under  such  circumstances 
that  the  owner  has  had  or  could 
have  the  benefit  of  it  (Bull  e. 
Liney,  48  JT.  T.  6).  It  raaUers 
not  whether  such  mitigating  cir- 
cumstances occurred  before  or 
after  the  commencement  of  plaint- 
iff's action  (Dailey  v,  Crowley,  9 
Lans.  301).    lb. 

3.  Defendant  offered  to  show  that 
the  plaintiffs  had  recovered  in 
anotner  action  a  verdict,  includ- 
ing a  demand  of  some  of  the  prop- 
erty named  in  this  action.  The 
offer  was  not  for  a  recovery  of  the 
same  property.  There  was  no 
offer  to  show  that  satisfaction  had 
been  obtained  on  the  judgment, 
or  tiiat  plaintiffs  had  made  their 
election  bv  suine  out  execution. 
Held,  inadmissible  (Osterhont  «. 
Roberts,  8  Cote.  43;  Livingston  «. 
Bishop,  1  Johns.  290).  Am.  Med. 
Co.  V.  Keitier,  558. 

See  Brokers,  2. 

CONVEYANCES   TO    HINDER 
AND    DELAY    CRED- 
ITORS,  &C. 

1.  The  statute  in  relation  to  convey- 
ances to  hinder  and  defraud 
creditors,  &c.,  2  £  8,  187,  §§  1, 
5,  does  not  contemplate  that  the 
title  of  a  purcha^r  for  value  shall 
be  impaired,  ui^ess  the  notice  of 
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fraudulent  intent  on  the  part  of 
the  vendor  is  a  notice  prevums  to 
the  perfecting  of  the  sale.  The 
statute  specifies  in  such  case,  that 
the  notice  shall  he  a  ''previous 
notice/'  hut  the  plaintiff,  in  his 
request,  omitted  the  word  "pre- 
vious," and  there  was  no  error  in 
the  court  declining  to  so  charge, 
and  charging  the  modification 
which  was  sound  as  a  statement 
of  law.  Oottberg  v.  Conner,  554. 
2.  One  who  sells  goods  to  a  party, 
after  a  conveyance  by  him,  pre- 
sumptively void  as  against  credit- 
ors, but  before  actual  change  of 
possession,  is  a  creditor,  within 
the  meaning  of  the  statute.  Ar- 
fwomnith  V.  (/SuUimn,  678. 

See  Ikjunction,  1. 

CORPORATIONS. 

1.  Doctrines  relating  to  de  facto  by 
user,  corporations,  aro  not  appli- 
cable where  a  corporation  is 
sought  to  be  formed  under  the 
provisions  of  a  general  law. 
Jessup  V.  Carnegie,  260. 

2.  Under  general  statutes  existing 
in  Iowa  in  1871,  relating  to  the 
formation  of  corporations  other 
than  railroad  corporations,  pre- 
Te<juisites  to  a  legal  corporate 
existence  are  recording  of  articles 
of  incorporation  in  the  office  of 
the  recorder  of  deeds  of  the 
county  where  the  principal  place 
of  business  is  to  be,  in  a  proper 
book  kept  therefor;  and  within 
three  months  thereafter,  filing 
with  secretary  state  copy  arti- 
cles, and  publishing  a  certain 
prescribed  notice  for  four  weeks 
m  succession  in  some  newspaper 
as  convenient  as  practicable  to 
the  principal  place  of  business. 
lb. 

8.  Body  assum  ing  to  be  corporation, 
without  le^al  corporate  existence, 
associates  in  forming,  and  stock- 
holders in  the  proposed  company 
are  liable  as  copartners  upon  con- 
tracts made  in  the  name  adopted 
as  its  corporate  name.  This, 
although  the  parties  dealing  with 
the  proposed  company  believed  it 
to  be  a  corporation,  and  dealt 
with  it  as  such.  This,  although 
the  associates  and    stodiholders 


did  not  intend  to  become  copart- 
ners and  liable  as  such.    lb. 

4.  Liability  of  the  stockholders  for 
the  debts  of  an  incorporation 
formed  to  navigate  the  ocean  by 
steamships  (statute  of  1852,  2  H. 
8.  6  ed.  718),  is  incurred  the 
moment  the  contract  of  the  cred- 
itor with  the  company  is  consum- 
mated (Coming  v.  McCullough,  1 
JV.  F.  47;  Aspinwall  v.  Sacchi, 
67  Id,  881).     JdiUs  v.  Hicks,  627. 

5.  In  above  case,  the  statute  of 
limitations  begins  to  run  when 
the  plaintiff  has  the  right  to  brin^ 
his  action  under  the  clause  of 
section  8,  viz.:  "And  no  suit 
shall  be  brought  against  any 
stockholder  in  such  corporation, 
for  any  debt  so  contracted,  until 
an  execution  shall  have  been  re- 
turned unsatisfied  in  whole  or  in 
part.  '*  And  in  case  of  the  sheriflE's 
failure  to  return  it  (at  the  end  of 
sixty  days),  then  the  return  of  it 
as  procured  by  proceedings  taken 
by  the  creditor  within  a  reason- 
able time  after  the  failure  of  the 
sheriff  to  return,  shall  be  deemed 
the  time  referred  to  in  the  statute. 
The  statute  begins  to  run  at  the 
lapse  of  such  reasonable  time 
without  the  creditor  taking  any 

'.proceedings   to   compel    return. 
lb. 

6.  In  an  action  brought  to  recover 
for  services  from  Dec.  1, 1874,  to 
June  22,  1878,  as  a  general  bank- 
ing clerk  and  French  correspond- 
ent, at  a  stipulated  compensation, 
the  answer  denied  all  the  allega- 
tion of  the  complaint,  except  that 
defendant  was  an  association. 
Plaintiff,  by  his  own  testimony 
showed  that  one  of  the  directors 
employed  him  as  French  corre- 
spondent and  general  clerk,  at  a 
certain  salary  per  month ;  that  the 
company  was  doing  no  business; 
that  it  was  understood  he  was  first 
to  make  a  telegraphic  code,  and 
when  business  came  he  was  to  be 
French  correspondent  and  to  do 
all  the  work  which  would  be  given 
him;  that  he  was  set  at  work  on  a 
telegraphic  code  for  the  company; 
that  all  the  officers  of  the  company 
knew  he  ^^as  at  work  on  this  code : 
that  there  was  a  slip  prepared  for 
entry  in  the  book  in  which  all  the 
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salaries  to  Aprill,  187d,  iooludiDg 
his  own,  was  entered:  that  every 
director  of  the  company  at  that 
time  had  seen  the  slip,  that  the 
secretary  had  frequently  told  him 
the  amount  of  his  salary,  that  the 
making  a  telegraphic  code  was  no 
part  of  his  duty  as  banking  clerk 
or  French  correspondent.  Beld, 
sufficient  to  support  a  direction 
for  a  verdict  in  plaintiif s  favor. 
Leffrand  v.  Man.  Mere,  Am.  562. 

^  See  Estoppel,  4 ;  Pbhtcipal  and 

SURBTY,  1. 

■ 

COSTS  AND  ALLOWANCES. 

1.  Phrase  in  '*  on  pajnnent  of  costs 
of  the  action  to  the  present  time," 
in  an  order  aUowing  amendment 
of  pleading,  means  such  costs  as 
would  ^o  to  the  party  against 
whom  the  amendment  is  allowed, 
in  case  there  had  been  a  termina- 
tion, favorable  to  him,  at  the  date 
of  the  order  granting  leave  to 
amend.  Such  costs  must  be  taxed, 
and  if  improper  items  are  allowed 
the  remedy  is  by  appeal  from  the 
taxation.  Ilavemeyer  v.  Ha/oe- 
meyer,  170. 

2.  The  bare  fact  that  an  action  is 
brought  for  an  accounting  between 
partners,  and  a  division  of  the 
partnership  assets,  is  no  ground 
for  the  granting  of  an  extra  allow- 
ance. In  such  case  the  element 
that  the  action  is  difficult  and  ex- 
traordinarv,  must  exist,  to  author- 
ize an  allowance.  Hinman  v. 
j^dtfr,  330. 

8.  Where,  if  the  action  (partnership 
accounting,  (fee.)  is  difficult  and  ex- 
traordinary at  all,  it  is  so  by  reason 
of  issues  joined  on  charges  of  mis- 
conduct and  bad  faith  made  by 
plaintiff  against  defendant,  and 
those  charges  are  subsequently 
abandoned,  an  extra  allowance 
cannot  be  granted  to  the  plaintiff. 
lb. 

COTJRTa 
See  JtRiSDiCTiON  ;  U.  8.  Law. 

COVENANTS. 

'  1.  In  this  case  there  was  a  covenant 
against  erecting  a  ouilding  withiii 
a  certain  distance  of  the  front  line! 


of  premises,  and  erecting  certain 
specified  buildings,  among  them 
a  livery  stable  or  private  stable, — 
HM,  that  the  erection,  on  the 
greater  part  of  the  reserved  space, 
of  a  porch  16  feet  8  inches  wide, 
extending  to  the  front  line  of  the 
premises,  with  bay-windows  on 
each  side,  having  their  founda- 
tions on  the  ground,  and  rising 
therefrom  five  stories  high,  and 
approachinff  within  a  few  inches 
to  the  said  front,  the  same  consti- 
tuting a  part  of  a  large  building 
erected,  as  to  this  part  on  the  re- 
served space,  and  as  to  the  residue 
on  land  in  the  rear,  is  a  breach  of 
such  covenant.  Du  Bois  v.  J)ar- 
ling,  436. 
2.  The  bare  fact  that  the  conmion 
grantor  (one  of  the  parties  to  the 
original  agreement)  of  the  plaint^ 
iff  and  defendant,  nuiintained  a 
private  stable  on  the  lot  subse- 
quently conveyed  U\  defendant, 
on  which  he  erected  the  porch 
and  bay-windows  above  referred 
to,  and  which  adjoined  the  lota 
previously  conveyed  to  plaintiif, 
and  that  the  stable  remained 
thereon  until  removed  by  defend- 
ant, without  any  interference  by 
plaintiff,  will  not  amount  to 
abandonment,  or  waiver,  of  cove- 
nant, or  estoppel  a^inst  enforc- 
ing same.  Nor  will  the  mere 
standing  bv  and  seeing  an  owner 
of  another  lot,  subject  to  the  same 
easement,  build,  without  objec- 
tion, a  bay-window  overhanging 
the  restricted  space.  The  fact 
that  the  plaintiff  himself  attached 
an  iron  balcony  to  the  front  of  his 
house,  projectmg  3  feet  4  inches 
over  the  reserved  space,  said  at- 
tachment not  being  intended  as 
an  evasion  of  the  covenant,  or 
made  otherwise  than  with  a  be- 
lief of  a  right  to  do  so,  will  not 
amount  to  such  waiver  or  estop- 
pel, &c.,  &c.  But  acts  of  plaintiff 
which  are  of  a  character  to  lead, 
and  have  led  others  to  treat  the 
servient  estate  as  if  free  from  the 
servitude,  will  amount  to  waiver, 
&c.,  &c.,  as  to  those  who  have 
acted  on  the  faith  thereby  in- 
duced, that  the  servitude  was 
abandoned.    Ih. 

See  Lb  ABB,  1 ;  MomTaAOBS,  1-^. 
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DAMAGES. 

1.  The  plaintiff  in  this  case  was 
aeyerely  injured  about  the  head 
and  face  b^  blows  receiyed,  as 
stated  in  opinion.  A  verdict  of 
$1,000,  —  Meld,  not  excessive. 
Bendrieks  v.  StaOh  Aw.  R  R  Oo,, 
8. 

2.  In  this  case  plaintiff  rendered 
certain  services,  extending  over  a 
few  days,  in  and  about  the  custody 
and  safekeeping  of  certain  securi- 
ties, &c.,  of  deiendant's  intestate 
after  his  decease,  the  same  being 
of  the  value  of  $1,200,000.  Hdd,  a 
verdict  for  plaintiff  of  $10,414.72, 
was  excessive.  Bms  v.  Harden, 
26. 

8.  The  court  below  charged,  as  to 
damages,  that  the  iury  had  "a 
right  to  consider  the  nature  of 
plaintiff's  business,  its  extent,  and 
the  time  he  was  prevented  from 
attending  to  the  same."  Held, 
correct.     Clifford  v.  Dam,  891. 

4.  In  the  case  of  the  charter  of  a 
steamboat  to  be  used  in  the  ex- 
cursion business  on  the  Hudson 
River,  and  other  specified  waters, 
at  a  specified  sum  per  week,  a 
breach  thereof  was  alleged  and 
established  as  against  the  owners, 
the  defendants,  who  took  posses- 
sion of  the  steamboat  and  deprived 
the  plaintiffs  of  the  same.  HeUd, 
as  to  the  question  of  damages, 
tliat  unearned  and.  speculative 
profits  cannot  be  included  as  a 
part  of  the  damage  to  be  re- 
covered (Wehle  V,  Haviland,  69 
N.  T,  461).  The  rule  of  damages 
in  favor  of  the  plaintiff  in  this 
case  is,  1.  The  market  value  of 
the  charter,  with  its  limitations 
and  conditions  for  its  unexpired 
term.  2.  Or  the  difference  (if 
any)  between  the  price  named  in 
the  charter  and  the  price  that 
plaintiffs  would  have  to  pay  in 
order  to  hire  another  e(^ually  good 
steamboat  for  the  business,  with 
a  suitable  compensation  for  the 
plaintiffs'  time,  trouble  and  ex- 
pense in  obtaining  such  other 
boat.  3.  Or  the  difference  be- 
tween the  price  to  be  paid  by 
plaintiffs  under  the  charter,  ana 
the  market  value  of  the  use  of  the 
boat,  through  the  unexpired  term 
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of  the  charter,  for  the  excursion 
business,  if  there  was  such  a 
value  (Blanchard  a  Ely,  21  TT. 
842;  Clark  fi.  Maugha,  \Den.^Yl\ 
Griflan  t>.  Colen,  16  N,  T.  491; 
Rogers  «.  Beard,  86  Barb.  81; 
Cassidy  v.  Le  Fever,  45  N.  T. 
562 ;  Allen  «.  Fox,  51  Id.  562). 
The  offer  of  plaintiffs  to  prove 
what  would  have  been  the  profits 
of  an  excursion  business,  carried 
on  with  the  steamboat  in  question, 
on  objection,  was  properly  over- 
ruled. The  offers  of  plaintiffs  to 
prove,  1.  That  there  were  oppor- 
tunities to  charter  the  boat  for 
excursions,  &c.  2.  Wliat  was  the 
market  value  of  a  boat  of  that 
kind  for  excursions,  &c. ;  and  in 
connection  with  this  testimony  to 
show  the  dsXXj  expense  of  running 
the  boat,  claiming  that  the  evi- 
dence thus  offerS  would  show 
profits,  &c.,  were  improperly  ex- 
cluded, because  this  evidence 
would  have  properly  established 
the  market  value  of  the  use  of  the 
boat  for  the  unexpired  term  of 
the  charter.  MtUjM  v.  O^m^, 
401. 

5.  Such  damages  only  are  recovera- 
ble as  the  parties  either  actually 
contemplated,  or  may  be  fairly 
supposed  to  have  contemplated,  as 
flowing  from  the  breach.  McOoU 
V.  Weit.  Un.  Tel.  Ch.,  487. 

6.  Where  the  damage  claimed  is  a 
loss  of  that  whidi  might  have 
been  obtained,  depending  on  the 
contingency  of  a  certain  expected 
action  of  a  third  party  Id  the  event 
of  the  contract  being  carried  out, 
it  is  too  remote  to  be  regarded  as 
within  the  contemplation  of  the 
party  breaking  the  contract.    lb. 

7.  When,  by  contract  between  8.  and 
M.,  it  was  i^;reed  that  M.,  for  a 
certain  specified  period  should  oc- 
cupy a  certain  part  of  a  building 
of  S.,  and  carry  on  therein  a  cer- 
tain business  in  connection  with  a 
certain  other  business  carried  on 
by  S.  in  the  rest  of  the  house,  and 
that  M.  should  receive  all  the 
profits  of  his  business: — Held,  in 
an  action  by  M.  against  8.  for  a 
breach  of  the  contract  in  ousting 
him  from  his  part  of  the  building, 
that  evidence  of  the  profits  made 
by  him  prior  to  the  breach  was 
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admissible  on  the  subject  of  dam- 
ages. The  tendency  of  the  evi- 
dence  to  form  a  basis  for  an  im- 
proper allowance  of  subsequent 
Eronts  must  be  jruarded  against 
y  the  charge.  The  nature  and 
extent  of  the  business  done  before 
breach,  the  contingencies  to  which 
tiiat  business  was  subject,  the  ex- 
penses incurred,  the  profits  made, 
and  losses  sustained,  and  the  ad- 
missions made  by  M.  in  regard 
thereto,  are  all  to  be  consider^  in 
determining  what  the  use  and  oc- 
cupation of  the  demised  premises 
in  the  condition  in  which  they 
were  at  the  time  of  the  breach,  in- 
cluding the  furniture  in  them, 
would  have  been  worth  to  M.  for 
the  purposes  mentioned  in  the 
lease,  for  the  time  he  was  deprived 
of  it  by  the  unlawful  acts  of  S. 
Menard  Y,  Stevens,  515. 

See  CoNYERSiON,  1,  2  ;  Dbath,  Ac- 
tion FOR,  &c.,  1-8;  Mastkr 
AND  Sbbvant,  2;  Slandeb 
AND  Libel,  2 ;  Telb- 

OBAFH  Go's. 

DEATH,  ACTION  FOR   CAUS- 
ING. 

1.  The  statute  requiring  compensa- 
tion for  causing  death  by  wrong- 
ful act,  or  neglect  or  default 
(Laws  of  1847,  chap.  450,  amended 
1870,  chap.  78)  does  not  limit  the 
recovery  to  the  actual  pecuniary 
loss  proved  on  the  trial  (Ihl  v. 
Forty-second  St  and  Grand  St. 
Ferry  R  R  Co., 47  N.  7.  817,  and 
cases  there  cited).  ChmwaU  v. 
JfaZ0,  45. 

2.  Veiy  slight  evidence  of  pecuni- 
ary injury  or  loss  is  sufficient  to 
warrant  the  submission  of  a  case 
to  a  lury,  who  are  thereupon  to 
award  ''such  damages  as  they 
shall  deem  a  fair  and  Just  com- 
pensation therefor;"  and  if  the 
iury  is  satisfied  that  pecuniary 
injury  resulted  from  the  death, 
they  are  at  liberty  (within  the 
statutory  limitation)  to  fix  the 
compensation  according  to  their 
sense  of  Justice  and  right.    lb. 

%.  The  direction  in  this  statute  to 
the  effect,  that  the  damages  re- 
covered in  such  an  action  shall 
draw  interest  from  the  tinie  of  the 


death  of  such  deceased  person, 
and  shall  be  added  to  the  verdict, 
and  inserted  in  the  entry  of  Indg- 
ment,  is  not  in  cdnflict  with  the 
constitution.  Ih, 
4.  HM,  in  this  case,  that  the  intent 
of  the  le^slature  was  that  this 
statute, — I.  €.,  allowing  action  for 
benefit  of  next  of  kin,  &c.,  for 
death  caused  by  negliffenoe. — 
should  operate  only  within  the 
territorial  boundaries  of  the  State, 
and  the  cause  of  action  having 
arisen  beyond  the  same,  the  action 
cannot  be  maintained.  McDonald 
V.  MaUory,  80. 

DEEDS. 

1.  A  general  clause  of  description 
in  a  deed  is  sufficient  The  fol- 
lowing description  held  good: — 
"  Also  all  other  lands  contained 
within  the  limits  of  said  commona, 
as  described  on  said  map,  &c., 
not  heretofore  conveyed  by  the 
parties  of  the  first  part,  Ac" 
Semble,  the  above  does  not  ftpply 
to  sale  by  sheriff  and  other  offi- 
cers. Jackson  «.  Delancey  (11 
Johne,  878;  affl'd  18  Id.  551),  dis- 
tinguished from  the  case  at  bar. 
Seuify  V.  Sanden,  80. 

2.  Possession  of  an  instrument  on- 
derseal  is  not  conclusive  evidence 
of  deliveiy  of  instruments,  so  as 
to  make  them  effective  between 
the  parties.  Certificate  of  com- 
missioner of  deeds  or  notary  pub- 
lic, of  proof  of  execution  and 
delivery  by  subscribing  witness  is 
not  Conjunction  of  possession 
and  certificate  is  not  The  infer- 
ence of  delivery  arising  from  sach 
possession,  or  certificate,  or  both, 
may  be  rebutted.  Dieit  v.*  Fhr- 
r£sA,  100. 

8.  Grantee's  possession  viU  not 
amount  to  such  delivery  where 
such  possession  was  obtained 
through  a  delivery  by  the  grantor, 
with  the  intent  that  the  nantee 
should  not  take  it  as  the  deed  of 
the  grantor,  nor  receive  it  as 
grantee,  but  as  the  agent  of  the 
grantor  for   a   speciiu  purpose. 

4.  Grantee's  possession  will  amount 
to  such  d^very  when  such  pos^ 
session  was  obtained  througn  a 
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delivery  by  the  grantor,  with  the 
intent  tliat  the  grantee  should  take 
it  as  the  deed  of  the  grantor,  and 
receive  it  as  grantee,  although  there 
are  conditions  attached  to  the  de- 
livery,   lb, 

5.  Grantor's  possession.  Although 
he  retains  the  custody,  yet,  if  the 
usual  formalities  of  execution 
take  place,  and  the  instrument 
under  seal  is  to  all  appearances 
consummated  without  any  condi 
tion  or  qualification  annexed,  and 
the  acts  of  the  parties  clearly 
evince  their  intention  to  be  bound 
without  a  formal  deliveiy,  it  is  a 
complete  and  valid  deed.    Ih, 

6.  Agreement  to  assign  municipal 
corporation  lease  constitutes 
agreement  to  grant  and  assign  an 
estate  in  the  demised  land  for  the 
remainder  of  the  term,  when  it 
contains  a  clause,  "  with  all  and 
singular  the  premises  therein 
mentioned  and  described,  and  the 
buildings  thereon,  with  the  ap- 
purtenances, to  have  and  to  hold 
the  same  for  and  during  all  the 
rest,  residue,  and  remainder  yet 
to  come  of  and  in  the  term  of 
years  mentioned  in  said  indenture 
of  leases,"  with  a  covenant  that 
the  assigned  premises  are  free 
from  incumbrances.  A  covenant 
that  the  vendors  have  a  good  title 
to  the  premises  described  in  the 
lease,  for  the  residue  of  the  de- 
mised term,  is  to  be  implied.  A 
covenant  that  the  corporation  had 
the  right  and  power  to  grant  the 
estate  and  term  in  manner  and 
form  as  in  the  lease  expressed,  is 
also  to  be  implied.  Bemd  v. 
Oray,  872. 

DEFENSES. 

See  Conversion  ;    Estoppbl,   3 ; 
Nuisance  ;  Pleading. 


DEFINITIONS. 

Lieenie"  imports  leave,  permis- 
sion, sufferance,  authorization. 
Sun,  dc,  Asa.  v.  TrUnine  Ass,  186. 
JPbar  and  eamptUsion"  as  applied 
to  execution  of  instrument  by 
married  woman,  defined.  JFinoler 
V.  JBuUerly,  148. 

Onpaifmentof  easts  of  (he  action  to 
the  present  tme"  phrase  in  order 
allowing  amendment  of  pleading, 
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construed.  Hawmeyer  y.  J92im- 
meyer,  170.  ' 

**FuU  and  expUcU,"  as  applied  to 
demand  upon  corporation,  de- 
fined. Mutual  JJfe  Ins,  Co.  v. 
Da/oies,  173. 

"  CoUect  at  our  crffice**  construction 
of  phrase  as  used  in  sold  note 
signed  by  broker.  I£xrrison  v. 
Boss,2S0, 

'*  Vacant  and  unoccupied**  (used  in 
insurance  policy)  defined,  and 
held  not  to  be  synonymous.  Mmt- 
man  v.  Merch,  Ins,  Uo,  444. 

DELIVERY. 

L.  Possession  of  an  instrument  un- 
der seal,  is  not  conclusive^  evidence 
of  delivery  of  instruments  so  as  to 
make  them  effective  between  the 
p^artiea.  Certificate  of  commis- 
sioner of  deeds  or  notary  public 
of  proof  of  execution  and  delivery 
by  subscribing  witness  is  not. 
Conjunction  of  possession  and 
certificate  is  not.  The  inference 
of  delivery  arising  from  such  pos- 
session, or  certmcate,  or  both, 
may  be  rebutted.  DieU  v.  Farith, 
190. 

\,  Grantee's  'possession  will  not 
amount  to  such  delivery,  where 
such  possession  was  obtained 
through  a  delivery  by  the  grantor, 
with  the  intent  that  the  grantee 
should  not  take  it  as  the  deed  of 
the  grantor,  nor  receive  it  as 
grantee,  but  as  the  agent  of  the 

S-antor  for  a  special  purpose, 
rantee's  possession  will,  when 
such  possession  was  obtained 
through  a  delivery  by  the  grantor, 
with  the  intent  that  the  grantee 
should  take  it  as  the  deed  of  the 
grantor,  and  receive  it  as  grantee, 
although  there  are  conditions  at- 
tached to  the  delivery.  lb. 
.  Grantor's  possession.  Although 
the  grantor  retains  the  custody, 
yet,  if  the  usual  formalities  of  ex- 
ecution take  place,  and  the  instru- 
ment under  seal  is  to  all  appear- 
ances consummated  without  any 
condition  or  qualification  annexed, 
and  the  acts  of  the  parties  clearly 
evince  their  intention  to  be  bound 
without  a  formal  delivery,  it  is  a 
complete  and  valid  deed.    Ih, 

See  Gift,  8,  4. 
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DEMAND. 
See  ExscvTOBfl  ajxd  ADumwnu- 

TOBS,  5. 

DEMURRER 

Not  allowed  in  proceedings  under 
c  2,  title  Id,  part  2,  Old  Code. 
Bee  IVwman  ▼.  Barrotoel^e,  818. 

DESCENT. 

See  Aliens. 

DISMISSAL    OP    COMPLAINT. 

See  Aocouirr  Stated,  2;  Trial, 

2,8. 

DURESa 
See  HusBAKD  ajsd  Wive,  8. 

EQUITY. 
See  Mabbied  Women,  1 ;  Mobt- 

GAGES;  PaBTNBBSHIP. 

ESCROW. 
See  Deuybby,  2. 

ESTOPPEL. 

1.  Where  an  agreement  calls  for  the 
delivery  by  a  debtor  to  his  cred- 
itor of  goods  at  certain  prices  in 
payment   of   the  debt,  and   the 

foods  are  delivered  with  bills 
aving  the  prices  annexed,  and 
the  creditor  does  not  return  the 
goods,  an  objection  that  the  prices 
.  contained  in  the  bills  were  in  ex- 
cess of  those  stipulated  for,  comes 
too  iate,  and  the  delivery  of  the 
goods  must  be  taken  as  payment, 
to  the  extent  of  the  prices  con- 
tained in  the  bills.  Kramer  v. 
ffeim,  287. 

2.  When  parties  to  a  litigation  come 
to  a  settlement  thereof,  and  one, 
pursuant  to  the  settlement,  and  to 
carry  it  into  effect,  gives  to  the 
other  his  promissory  notes  (such 
other  complying  with  the  terms 
of  settlement  on  his  part),  he  can- 
not, in  an  action  on  the  notes,  set 
up  that  his  adversary  in  the  litiga- 
tion so  settled  had  no  legal  cause 
of  action  against  him,  without 
showing  fraudulent  concealment 
of  material  facts  which  were  not 


within  his  knowledge  when  he 
gave  the  notes.  Especially  ia  this 
the  case  where  the  defendant  in 
an  action  on  the  notes  hini;belf 
proves  the  settlement  and  com- 
promise.   FMer  V.  Weber,  255. 

8.  After  a  contract  of  purchase  and 
sale  of  a  lease,  and  of  the  demised 
premises  for  the  unexpired  term, 
the  key  of  the  house  on  the  prem- 
ises was  delivered  to  the  vendee, 
who  held  on  to  it  until  he  had  ob- 
tiuned  the  fee  from  the  owner 
thereof,  when  he  took  visible  poe- 
session.  JEMd,  that  he  was  not 
estopped  from  setting  up  in  an 
action  by  the  vendor  lor  the  spe- 
cific performance  of  the  contract, 
that  the  lease  was  invalid  and 
void.    Bensd  v.  Gray,  372. 

4.  When  one  assigned  to  a  oorporm- 
tion,  cither  duly  organized  or  held 
out  so  to  be,  an  improvement 
made  by  him,  and  his  right  to  let- 
ters-patent therefor,  the  consider- 
ation expressed  in  the  assignment 
being  $1,  but  the  true  considera- 
tion being,  by  an  oral  agreement, 
a  certain  royalty  during  the  exist- 
ence of  the  patent,  and  afterwarda, 
but  before  the  issuinj^  of  the  pa- 
tent, the  corporation,  if  not  before 
duly  oiganized,  organized,  or  if 
besFore  organized,  reorganized,  un- 
der the  said  name  used  in  the  as- 
signment, and  the  assignor,  with- 
out any  notice  of  the  change,  pro- 
cured the  issue  of  a  patent  in  the 
corporate  name  used  in  the  assign- 
ment, and  the  company  accepted 
the  patent,  entered  into  enjoyment 
thereof,  and  for  a  time  paid  to  the 
assignor  the  royalty  claimed  by 
him,  without  any  notice  to  him  of 
any  defect  in  its  corporate  exiat- 
ence,  at  a  period  previous  thereto, 
the  company  is  estopped  from 
avoiding  the  obligation  to  pay  the 
royalty  originally  apeed  on.  Bom- 
mer  v.  Am.  8.  Spring  Co.  454. 

See  Contracts,  8  ;  Covkraivtb^  2 ; 
Tradekabks,  1,  2 

EVTOENCE. 

1.  Statements  of  the  conductor  in 
regard  to  the  occurrence,  not  made 
at  the  time  of  the  act  so  as  to  con- 
stitute a  part  of  the  re$  ffettm,  and 
being  recitals  of  what  the  drittt 
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told  him  at  the  time  of  the  event, 
are  in  the  nature  of  hearsay  evi- 
dence and  Inadmissible,  and  should 
have  been  excluded  on  objection. 
Hmdricki  v.  &a!ik  Ave.  R,  R, 
Oo.S. 

2.  An  opinion  of  a  witness  as  to  the 
value  of  services  should  be  based 
either  upon  the  statement  of  an- 
other witness  who  has  testified  as 
to  his  actual  knowledge  of  the 
amount  and  character  of  the  ser- 
vices, or  upon  a  hypothetical  case 
including  some  or  all  of  the  facts 
proven  (Mercer  v.  Vose,  67  N,  T. 
56).     SeyniouT  v.  Fellotoes,  124. 

B.  Where  the  evidence  of  witnesses 
requires  to  be  reconciled,  because 
different  inferences  may  be  drawn 
^m  such  evidence,  an  opinion  of 
a  witness  as  to  value,  based  or 
founded  solely  upon  the  fact  of 
hearing  such  evidence  read,  is  in- 
competent. The  question  must 
be  so  stated  that  the  witness  shall 
have  in  his  mind  a  definite  state  of 
facts  (Reynolds  v.  Robinson,  64  N. 
Y.  589).  The  facts  in  the  present 
case  readily  distinguishes  from 
those  in  the  last  cited  case.    lb. 

4.  ThemsLXimfalsusinunofcUmsin 
omnibm  is  not  of  universal  appli> 
cation.    lb. 

5.  The  uncontradicted  testimony  of 
even  a  forsworn  witness,  if  corro- 
borated, must  not  necessarily  be 
titterly  rejected  and  disregarded. 
The  true  rule  is  that  the  jury  is  at 
liberty  to  reject  utterly  the  testi- 
mony of  a  witness  who  has  delib- 
erately sworn  falsely  in  regard  to 
any  material  fact  in  the  case,  ex- 
cept in  so  far  as  he  is  corrobo- 
rated by  other  credible  witnesses, 
or  by  necessary  inferences  from 
undisputed  facts,     lb. 

6.  AVhcro  in  an  action  to  recover  the 
price  of  a  machine  sold  upon  the 
contingencv  that  it  was  to  be  tested 
for  a  certam  length  of  time,  and 
in  that  time  was  to  perform  certain 
work,  the  issue  was  on  the  perform- 
ance of  the  contingency,  and  the 
testimony  was  conflicting  on  the 
question  as  to  how  and  for  what 
len^h  of  time  the  test  was  to  be 
made,  and  whether  it  had  in  fact 
been  completed  according  to  the 
real  terms  of  the  sale,  and  m  a  cer- 
tain view  the  further   question 


presented  itself  whether  the  com- 
pletion of  the  test  agreed  on  had 
or  had  not  been  prevented  or 
secured  by  the  conduct  of  the  de- 
fendant,— Held,  that  the  testimony 
of  experts,  to  the  effect  that  from 
inherent  imperfections  plainly  to 
be  seen,  the  machine  was  incapa- 
ble of  performing  the  reijuired 
work,  had  1^  material  bearing  on 
all  the  disputed  points,  and  its  ex- 
clusion was  error.  Melnera  v.  Stein- 
way,  869. 

7.  In  case  of  an  action  upon  an  ad- 
ministrator's bon4,  the  admission 
of  the  surety,  and  the  fact  that  he 
acted  and  led  others  to  act  as  if 
the  death  had  occurred,  is  suffi- 
cient evidence,  as  against  the  sure- 
ty and  his  executor,  to  establish  the 
jurisdictional  fact  of  death  of  the 
principal  in  the  bond.  Mundorff 
V.  Wangler,  495. 

8.  In  an  action  brought  to  recover 
for  services  rendered  from  Decem- 
ber 1,  1874,  to  June  22,  1878,  as  a 
general  banking  clerk  and  French 
correspondent,  at  a  stipulated  com- 
pensation, the  answer  denied  all 
the  allegations  of  the  complaint, 
except  the  allegation  that  defend- 
ants were  an  association;  the  min- 
ute book  of  the  corporation  is  not 
admissible  on  its  own  behalf,  for 
the  purpose  of  showing  that  there 
was  no  resolution  of  tne  board  of 
directors  authorizing  the  plaintiff^s 
employ.  Legrand  v.  Man,  Merc. 
Aia.  562. 

9.  Where  judgment  of  Supreme 
Court  of  Califomia  on  appeal  is 
offered,  it  is  not  necessary  that  no- 
tice of  appeal  should  appear  in  the 
judgment  roll  in  order  to  render  it 
admissible  in  evidence.  The  judg- 
ment record  contained  an  order 
made  by  the  supreme  court  revers- 
ing a  decision  of  the  court  below, 
also  an  opinion  given  by  the  court 
on  isuch  reversal,  also  an  order  en- 
tered in  the  court  below,  reciting 
the  filing  of  the  remittitur  from 
the  supreme  court,  reversing  the 
order  and  judgment  therefor  made 
by  such  court,  and  in  pursuance 
of  such  remittitur  ordering  that 
judgment  be  entered  in  favor  of 
defendant  against  plaintiff  for 
$595.66,  principal  ana  interest,  all 
in  gold  coin  of  the  United  States; 
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also  a  pofitea  entered  in  conform- 
ity with  the  order  bo  entered  on  the 
remittitur,  but  it  contained  no  no- 
tice of  appeal.  Hdd,  that  the  rec- 
ord was  admissible.  It  will  be 
presumed  that  the  supreme  court 
became  properly  possessed  of  the 
cause  on  appeal.  The  absence 
from  the  record  of  a  notice  of  ap- 
peal does  not  overcome  this  pre- 
sumption. Pm.  Ph.  Om  Go,  v. 
Wheelock,  566. 

10.  Statute  law  of  California  is 
proved  by  a  volume  having  on  its 
titlepage  the  following :  "The 
statutes  of  California,  passed  at 
the  fourteenth  session  of  the  leg- 
islature, 1863.  Begun  on  Monday, 
the  fifth  dav  of  January,  and  end- 
ed on  Monday,  the  twenty-seventh 
day  of  April.  Sacramento  :  Ben- 
jamin P.  Avery,  Stat«  Printer. 
1863,"  and   the  testimony   of  a 

Eractitioner  at  the  bar  of  that 
tate,  who  stated  that  that  edition 
was  recognized  by  the  bar  and 
courts  of  that  State,  and  was  in 
fact  the  only  one  they  had  to  use, 
but  was  unable  to  state  whether  he 
had  himself  used  or  had  seen  others 
use  a  volume  of  that  edition  in  the 
courts.    lb: 

11.  A  copy  of  report  of  a  railway 
company  to  State  engineer  and  sur- 
veyor, in  accordance  with  3  B.  8. 
(6  ed.)  p.  534,  section  45,  subd. 
102;  and  lb.  p.  652,  section  99, 
duly  certified  by  the  deputy  State 
Engineer,  under  1  B.  8.  (6  ed.)  p. 
568,  section  7;  lb.  p.  415,  section 
7;  and  Code  Civa  Pro.,  section  983, 
is  competent  evidence  of  a  mate- 
terial  admission  made  by  the  de- 
fendant as  a  corporation,  with  re- 
spect to  the  injury  complained  of. 
ieonardy.  N.  T.  (7.,  cftc.  R  B.  Co., 
575. 

When  admission  of  incompetent 
evidence  not  cured  by  judge's 
charge.    See  Branch  v.  Levy,  507. 

6bb   Appeal,   4;  Commission  to 

Take  Testimony;  Damages,  7;. 

Delivbry,    1;    Partneb- 

SHiP,  3;  Railboads,  1; 

Sale,  1;Witne8b. 

EXAMINATION      BEFORE 
TRIAL. 

1.  Although  it  is  obligatory  to  grant 


an  order  for  examination  rxpcfa 
presentation  of  an  aflldavit  com- 
plying in  form  with  the  require- 
ments of  section  872,  yet  the  order, 
when  granted,  may  be  vacated  for 
cause  shown.    Leoy  v.  laeb,  291. 

2.  If  the  aflldavit  on  which  the 
order  was  obtained  is  defective  in 
any  necessary  particular,  or  if  the 
allegations  contained  therein, 
though  suflScient  by  themselves, 
are  successfully  met  by  opposing 
proof,  cause  for  a  vacatur  is 
shown.    lb. 

8.  The  rules  laid  down  in  Win- 
ston V.  English,  44  How.  Pr.  398. 
may  still  be  followed  with  safety. 
lb. 

4.  In  case  of  an  examination  of 
party  to  action  before  trial  in  an 
action  for  libel,  defendant  cannot 
be  compelled  to  prove  against  him- 
self the  publication  of  the  alleged 
libel,  OT  to  disclose  any  matter 
constituting  a  link  in  the  chain  of 

•    evidence,  which  may  fasten  the 
publication  on  him.    Therefore, 
unless  plaintiff  shows  that  there 
are  other  matters  as  to  which  it  is 
necessary  and  material  to  have  the 
testimony   of    defendant   before 
trial,  the  order  for  his  examination 
will  be  vacated.    A  fortiori  where 
plaintiff's  papers  show  that  the 
sole  object  of  the  examination  is 
to  prove  by  defendant   that  he 
published  or  caused  to  be  pub- 
lished the  libel,  and  do  not  show 
either  that  the  examination  is  nec- 
essary for  the  framing  of  the  com- 
plaint, or  that  the  publicatioB. 
cannot  be  proved  by  other  testi- 
mony.   CoiieU  V.  Dd  Comeau,  806. 

6.  A  general  affidavit  *' that  the  tes- 
timony of  the  defendant  is  ma- 
terial and  necessary  to  plaintiff  in 
the  prosecution  of  this  action,' 
does  not  satiny  rule  89.    lb. 

6.  In  this  case  the  objections  of 
the  plaintiff  (a  non-resident)  to 
his  examination  before  trial  were 
sustained  on  the  ground  that  the 
affidavit  upon  which  the  order 
was  granted  omitted  to  state 
plaintiff's  residence,  or  that  in- 
quiry had  been  made  to  ascertain 
it,  or  that  there  was  difficult  in 
learning  it.  It  also  omitted  to 
state  whether  plaintiff  had  ap- 
peared by  attorney,  no  name,  resi- 
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dence,  or  office-address  of  any 
attorney  on  plaintiff*^  behalf  ap- 
pearing  in  defendant's  affidavit. 
Also,  upon  the  ground  that  there 
was  no  proof  of  any  notice  to 
plaintiff  of  the  order,  or  that  any 
order,  affldavit,  or  subpoena  in  re- 
lation thereto  was  served  upon 
him.  The  affidavit  and  order 
were  served  upon  plaintiff's  attor- 
ney. I>unham  v.  Mere.  M.  /nt.  ()o, 
887. 

See  Practice,  4 

EXCEPTIONS     AND      OBJEC- 
TIONS. 

A  general  exception  to  the  refusal 
of  the  court  to  charge  as  requested 
is  untenable  unless  each  and  all 
of  the  several  propositions  sub- 
mitted arc  sound  in  law,  and  ap- 
plicable to  the  facts  and  circum- 
stances of  the  case.  If  either  of 
the  propositions  be  erroneous,  the 
objection  is  unavailing  (See  cases 
cited  in  opinion  of  th()  court). 
8y,n,  de.  Ass.  v.  TrOnineAss,  136. 

See  Appeal,  2,  6,  7;  Tbial,  1,  2,  4. 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  Contracts  of  executors  and  ad- 
ministrators, although  made  in  the 
interest,  and  for  the  benefit  of  the 
estate  they  represent,  if  made 
upon  a  new  and  indei)endent  con- 
sideration, moving  between  their 
promisee  and  themselves,  are  their 
personal  contracts,  and  do  not 
oind  the  estate  (Austin  v.  Munro, 
47  N.  r.  360 ;  Perrin  v.  Myrick, 
41  Id.  315 ;  Carv  v.  Gregory,  88 
JV.  r.  Super.  C».'l27;  and  Ross  «. 
Harden,  42  Id.  427).  Bass  v.  Mar- 
den,  26. 

3.  If,  however,  a  valid  contract  was 
in  fact  made  by  the  plaintiff  with 
the  deceased,  the  action  can  be 
maintained  in  its  present  form, 
and  it  can  be  averred  in  one  count 
or  statement  of  the  cause  of  action 
(as  in  the  complaint  in  this  action) 
that  both  the  intestate  and  his 
representatives  promised  to  pay 
ffienjamin  v.  Taylor,  12  Barb.  828; 
Koss  V.  Harden,  cited  above).    lb. 

8.  No  contract  can  bind  the  legal 
representatives  of  a  deceased  per- 


son, that  was  not  valid  and  bind- 
ing upon  that  person  at  the  time 
it  Was  made.  So,  if  a  contract  be 
invalid  and  void,  as  bein^  against 
good  morals,  or  in  conflict  with 
the  established  policy  of  law, 
neither  the  partie^  to  it  nor  their 
respective  executors  or  adminis- 
trators acq^uire  any  rights,  or  incur 
any  liabilities  under  or  by  virtue 
of  the  same.    lb. 

4.  This  action  was  brought  against 
executor  of  surety  for  a  breach  of 
administrator's  bond,  by  the  omis- 
sion of  the  administrator  to  obey 
a  decree  for  payment.  The  said 
decree  directing  the  payment  and 
stating  fact-s  sufficient  to  show 
that  the  surrogate  ^vas  proceeding 
within  his  jurisdiction,  the  peti- 
tion for  the  decree,  and  the  cita- 
tion issued  thereon,  and  the  bond, 
having  been  read  in  evidence,  and 
it  having  been  proved  that  the 
administrator  had  omitted  to  per- 
form the  decree,  that  the  surro- 

gate's  certificate  under  the  decree 
ad  been  duly  docketed,  that  exe- 
cution had  been  duly  issued  and 
returned  unsatisfied,  and  that  the 
surrogate  had  assi<;ned  the  bond. 
Meld,  that  piaintiff  had  made  out 
a  case  which  required  the  direc- 
tion of  a  verdict  in  his  favor. 
Proof  of  proceedings  anterior  to 
petition  (other  than  the  bond^  is 
in  such  case  unnecessary.  Mun- 
dorffy.  Wangler,  495. 

5.  Demand  for  payment  of  decree 
held  not  necessary  in  above  case. 
lb. 

6.  In  case  of  administrator's  bond, 
approval  by  surrogate  is  not  neces- 
sary, to  render  it  obligatory  on 
the  surety.  It  is  required  for  the 
benefit  of  creditors  and  distribu- 
tees, who  may  waive  it.    lb. 

What  is  sufficient  evidence  of  juris- 
dictional fact  of  death,  as  against 
one  sued  as  suretv  on  an  adminis- 
trator's bond.  See  MuTidorff  v. 
Wangkr,  495. 

FICTITIOUS  NAMES. 
See  Practice,  8. 

FIRE  COMMISSIONERS, 
See  N.  Y.  Citt.  4,  5. 
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FOREIQN  LAW. 

How  proven.    Soe  Pae.  Pn,  Oas  Co, 
Y.  Whedoek,5W, 

FRAUD. 

1.  When  a  party  pleads  that  he  has 
been  defraud^,  be  is  bound  to  so 
aver  it,  that  his  opponent  shall 
have  notice  of  it,  and  an  opportu 
nity  to  meet  it.  It  is  not  to  be 
gathered  from  vague  and  partial 
allegations  and  obscure  inferences 
(see  cases  cited  in  the  opinion  of 
the  court).    HUsen  v.  LtAy,  12. 

2.  False  statements  made  by  a  party 
in  regard  to  the  solvency  and  pe- 
cuniary resources  of  his  firm,  for 
the  purpose  of  obtaining  credit  on 
the  purchase  of  foods  for  said 
firm,  and  with  the  intent  to  cheat 
and  defraud  the  party  from  whom 
the  goods  are  purchased,  when 
sufficiently  averred  in  a  pleading 
or  affidavit,  are  sufficient  to  sus- 
tain an  action  on  the  case  for 
fraud  and  deceit  against  the  party 
making  such  false  statements  (Stitt 
V,  Little,  68  iT.  T.  427).  and  un- 
controverted  the}*^  show  the  debt  to 
have  been  f raudtdently  contracted, 
and  for  the  fraud  thus  perpetrated 
the  partner  by  whom  the  false 
representations  are  made,  if  not 
others  who  profited  by  the  trans- 
action, can  DC  lawfully  arrested 
and  held  to  bail  (Sherman  t.  Smith, 
and  cases  therein  cited,  42  How, 
iV.  108).  WUmarky.  Herman,  U^ 

8.  A  statement  that  a  certain  busi- 
ness would  yield  large  profits,  is 
not  a  false  representation.  Sparr- 
mann  v.  Keim,  168. 

See  CoNVBYAiTCBs  TO  Hinder,  &c. 
CRBDiroRs;  Estoppel,  2;  Pleab- 

IN08,  2;  TRADBMilBKB,  1,  4; 

Trusts,  1-5. 

GENERAL  TERM. 
See  Trial*  1. 

GIFT. 

1.  Before  the  statute  relating  to  and 
protecting  the  estates  of  married 
women,  the  husband  had  power  to 
give, directly  and  without  the  inter- 
vention of  trustees,  personal  prop- 
erty to  his  wife,  so  that  the  same 


became  free  in  equity  from  hia 
power  of  disposition  of  the  aasie. 
By  our  present  statute  law  a  rift 
of  property  by  a  husband  to  hia 
wife  vests  the  same  absolutely  in 
the  wife,  and  it  becomes  her  sep- 
arate property  and  estate  to  all  in- 
tents and  purposes.  JFbwletY,  Butr 
ierty,  148. 
2.  The  form  of  the  gift  is  not 
important  if  it  appears  that  there 
was  an  executed  intention  to  give 
(Stewart  «.  Kissam,  2  Barb,  403). 

8.  In  all  cases  it  is  safest  to  consider 
that  there  must  be  a  delivery  of 
the  gift,  or  an  execution  of  the 
intention  on  the  part  of  the  donor, 
to  benefit  the  donee  without  deliv- 
ery. In  this  case  the  omiauon  to 
deliver  the  policy  to  the  wife  is 
not  conclusive  against  the  gift,  be- 
cause the  form  of  the  gift  was 
such  that  the  husband  would  nat- 
urally retain  the  policy  in  his  pos- 
session, to  use  for  himself  (in  case 
he  lived  until  the  year  1881).    lb, 

4.  In  cases  of  choses  in  action  ac- 
tual delivery  is  not  always  neces- 
sary (see  the  cases  cited  and  re- 
viewcMl  in  the  opinion  of  the  court, 
as  applicable  to  the  questions  in 
this  case).  The  original  delivery  of 
this  policy  was  to  the  husband  in 
behalf  of  his  wife  as  well  as  in 
his  own  behalf,  and  upon  that  de- 
livery the  wife  became  vested  with 
an  interest  in  the  policy  which 
the  husband  oould  not  take  nor  di- 
vest from  her  without  her  consent 
lb, 

HUSBAND  AND  WIFE. 

1.  Transfers  of  personal  property 
made  by  husband  direct  to  wife, 
without  intervention  of  an  inter- 
mediate party,  are  valid,  as  be- 
tween themselves.  Sevmaur  v. 
FbUoufS,  124. 

2.  Choses  in  action  may  pass  by  de- 
livery from  one  to  the  other,  even 
without    a    written    assignment 

Srockwood  V.  CuUin,  4  BM,  129; 
ack  V.  Mack,  3  Hun,  328).  lb, 
8.  If  the  means  used  by  the  husband 
deprived  the  defendant  of  mental 
or  moral  power  to  guide  her  ac- 
tions for  herself,  the  signature  was 
not  voluntary,  hut  extorted  from 
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*  ber.  If  she  was  induced  or  per- 
snaded  to  act,  her  signature  was 
Toluntary.  If  she  was  compelled 
to  act,  it  was  involuntary.  The 
kind  and  amount  of  force  u^ed  in 
such  a  case  has  the  some  relations 
that  it  would  have  in  a  charge  of 
robbery,  as  distinguished  from 
larceny  or  false  pretenses.  What 
will  compel  a  wife  to  sign  may 
depend  upon  her  temperament, 
and  the  past  relations  between  her 
and  her  husband.  There  may  be 
little  in  the  way  of  threats  or  ac- 
tion, and  yet  the  absolute  fact  may 
be,  that  resistance  to  his  will  or 
non-compliance  with  it  may  be 
impossible.  If  the  wife  testifies 
to  her  own  state  of  mind,  and 
swears  that  she  was  afraid  of  her 
husband,  the  court  must  rest  upon 
that  fact,  if  she  is  a  credible  wit- 
ness.   Fbwler  v.  BuUerly,  148. 

4.  Before  the  statute  relating  to  and 
protecting  the  estfttes  of  married 
women,  the  husband  had  power  to 
give,  directly  and  without  the  in- 
tervention of  trustees,  personal 
property  to  his  wife,  so  that  the 
8am6  became  free  in  equity  from 
his  power  of  disposition  of  the 
same.  By  our  present  statute  law 
a  gift  of  property  by  a  husband  to 
his  wife  vests  the  same  absolutely 
in  the  wife,  and  it  becomes  her 
separate  property  and  estate  to  all 
intents  and  purposes.  The  form 
of  the  gift  is  not  important  if  it 
appears  that  there  was  an  executed 
intention  to  give  (Stewart  v,  Kis- 
sam,  2  Barb.  498).    lb. 

Bee  Gift,  8,  4;  Insubancb,  1, 2. 

INJUNCTION. 

1.  The  preliminary  injunction  was 
obtained  on  the  ground  that  an 
assignment  made  by  Volkening 
was  fratldulent  as  against  certain 
creditors  represented  by  the  re- 
ceiver. The  fraudulent  character 
of  the  assi^ment  was  sworn  to 
on  information  and  belief,  no  facts 
were  stated  from  which  the  con- 
clusion could  be  drawn,  and  the 
sources  of  information  were  not 
given;  and  for  all  that  appeared 
the  judgment  under  which  the  re- 
ceiver was  appointed  might  have 
been  ^ecovel^Ba  on  cause  of  action 


which  arose  subsequent  to  the  as- 
signment, not  on  contract.  In  ad- 
dition to  this  there  were  two  afllda- 
vits  read  on  behalf  of  the  defend- 
ants as  to  the  bona  fides  of  the 
assignment.  Hdd,  that  a  prima 
fade  case  for  an  injunction  had 
not  been  presented.  jMw7y  v.  Votk- 
erUng,  882.  • 

2.  Restoration  of  things  to  their 
former  condition  may  be  effected 
bv  a  mandatory  injunction.  Du 
Bois  V.  Darling^  436. 

8.  Where,  under  the  laws  of  this 
State,  it  is  clear  that  the  title  to 
Uie  land  in  question  descended  to 
and  vested  in  the  plaintiff,  and  the 
only  claim  of  defendants  (who  are 
aliens)  is  under  a  treaty  between 
the  United  States  and  a  foreign 
country,  and  it  is  not  clear  what 
rights  they  have  under  such  treaty, 
and  there  is  danger  that  the  rents 
and  profits  of  such  land  may  be 
removed  beyond  the  jurisdiction 
of  the  court  and  of  the  State,  pend- 
ing an  action  for  ejectment  a 
proper  case  for  an  injunction  is 
made.    BenTier  v.  MvUer,  585. 

See  Tbademarks,  4. 

INSURANCE. 

1.  Nicholas  Butterly,  the  husband 
of  the  defendant,  procured  a  policy 
of  life  insurance  to  be  issuvxl  to 
him  in  September,  1860,  by  the 
North  America  Life  Insurance 
Co..  which  assured  his  life  in  the 
sui.^  of  $5,000,  until  September  6, 
1882,  or  until  his  decease,  in  case 
he  died  before  the  last  named 
date,  and  then  said  company 
agreed  to  pay  the  said  $5,000  to 
him,  in  case  he  was  living  at  the 
expiration  of  the  time,  and  in  case 
of  his  decease  before  that  time,  it 
a^eed  to  pav  the  said  sum  to  his 
wife,  the  aefendant.  In  October, 
1872,  both  husband  and  wife  ex- 
ecuted an  assignment  of  the  policy 
to  one  McCormack,  who  subse- 
quently assigned  the  same  to 
plaintiff.  In  1875,  Nicholas  But- 
terly died.  The  plaintiff  sued  the 
company,  who  paid  the  money 
into  court,  and  procured  the  suh- 
stitution  of  the  defendant  in  its 
place.  Hdd,  that  the  policy  of 
msurance  was  not  protected  by 
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the  statute  in  respect  of  life  insur- 
ance for  the  benefit  of  married 
women ;  and  that  the  wife  had 
the  power  to  transfer  any  right  or 
interest  in  the  policy,  that  had 
vested  in  her  at  the  time  she  exe- 
cuted the  purported  assignment. 
Fbwler  v.  Butterly,  148. 

2.  In  this  case  the  husband  was  not 
possessed  of  the  whole  legal  and 
beneficial  property  and  interest  in 
the  policy.  The  wife  had  a  right 
and  interest  therein  created  by  her 
husband  in  the  nature  of  a  gift, 
and  it  thereby  became  her  sole  and 
separate  estate,  and  he  had  not  the 
power  in  law  or  equity  to  dispose 
of  it.  And  the  assignment  by  the 
wife,  &c.,  Would  be  good,  but  for 
the  compulsion  under  which  she 
executed  the  same.    lb. 

8.  In  this  case  the  omission  to  de- 
liver the  policy  to  the  wife  is  not 
conclusive  against  the  gift,  be- 
cause the  form  of  the  gift  was 
such  that  the  husband  would  nat- 
urally retain  the  policy  in  his  pos- 
session, to  use  for  himself  (in  case 
he  lived  until  the  year  1881).  The 
original  deliverv  of  this  policy  was 
to  the  husbana  in  behalf  of  his 
wife  as  well  as  in  his  own  behalf, 
and  upon  that  delivery  the  wife 
became  vested  with  an  interest  in 
the  policy  which  the  husband 
could  not  take  nor  divest  from  her 
without  her  consent.    lb, 

4.  The  loss  under  a  policy  was  not 
payable  until  sixty  days  after  due 
notice  and  proof  oi  the  same 
should  have  been  made  by  the 
assured  and  received  at  the  office 
of  the  company  in  accordance 
with  the  terms  and  provisions  of 
the  policv.  By  the  terms  and  pro- 
visions of  the  policy,  persons  sus- 
taining loss  or  damage  were  re- 
quired to  "forthwith  give  notice 
of  said  loss  to  the  secretary  of  the 
company,  and  within  thirty  days 
after  said  loss ''  to  "  render  to  the 
secretary  a  particular  account  of 
such  loss,'*  containing  certain 
specified  matters.    RM,  that  the 

giving  of  such  notice  and  the  ren- 
ering  of  such  account  were  con- 
ditions precedent  The  prescribed 
time  within  which  the  account  is 
to  be  rendered  is  of  the  essence  of 
the  contract.   A  strict  compliance 


is  necessaiy.  Nine  days  after  the 
time  is  too  late.  McDermoU  ▼. 
I^.  Ins.  Co.  221. 

5.  Proofs  were  rendered  nine  days 
too  late ;  the  agent  of  the  com- 
pany on  whom  they  were  served 
(according  to  the  evidence  most 
lavorable  to  tbe  plaintiff)  said 
"they  would  not  accept  these  as 
proofs  of  loss."  Four  days  after 
this,  the  plaintiflf*s  attorneys  were 
notified  that  the  proofs  were  too 
late.  The  company  retained  the 
proofs  and  did  not  return  or  offer 
to  return  them.  Held,  no  waiver 
of  non-compliance  as  to  time.  /A. 

6.  Vacancy  and  absence  of  occu- 
pancy, as  two  separate  facts,  must 
occur  jointly,  to  constitute  breach 
of  condition  of  policy,  that  it  shall 
be  void  if  the  premises  become 
vacant  and  unoccupied.  Herrman 
V.  Merek.  Ins.  Go.  444. 

7.  Definition  of  "vacancy"  is, 
empty — ^void  of  every  substance 
except  air.  Brgo— a  dwdline- 
house  in  charge  oi  servants,  with 
all  its  furniture,  cooking-utensils, 
beds,  mattresses  and  summer 
clothing  of  the  owner  arid  his 
family,  is  not  vacant,  although 
neither  the  owner  nor  any  member 
of  his  family  is  in  personal  occu- 
pation. Premises  are  unoccupied 
when  no  one  has  the  actual  use 
or  possession.  "Vacant"  and 
"unoccupied"  are  not  synonym& 
lb. 

See  PBmciFAL  xkd  Subbtt,  1. 

INTENT. 
See  JuKiBDicnoN  of  State. 

IOWA  LAW. 

See  OOBFOBATIONB,  3. 

JOINT  DEBTORS. 
See  Practigb,  8, 9. 

JUDGES  CHARGE. 

1.  A  general  exception  to  the  refusal 
of  the  court  to  charge  as  request- 
ed is  untenable  unless  each  and  sSi 
of  the  several  propositions  sub- 
mitted are  sound  in  law,  and  ap- 
plicable to  the  facts  and  circum- 
stances of  tiie  case.    If  either  of 
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^hepropoBitions  be  erroneous,  the 
objection  is  unavaUing  (see  cases 
oiled  in  opinion  of  the  court).  8un 
Asa,  Y,  Tribune  Am,,  186. 
2.  An  error  in  reception  for  the  pur- 
pose of  proving  agency  of  letters 
written  after  the  close  of  the  trans- 
action in  question  bjr  one  claimed 
to  be  an  agent,  'will  not,  in  a 
case  where  the  evidence  as  to  the 
fact  of  agency  is  nearly  balanced, 
be  cured  by  a  charee  that  such 
terms  were  not  evioence  for  the 
reason  that  if  the  writer  had  in 
fact  been  an  agent,  his  power  to 
bind  the  defendants  by  his  dec- 
laration ceased  upon  his  making 
the  agreement.  This,  although 
such  letters  were  properly  used  on 
the  cross-examination  of  the  al- 
leged agent,  to  affect  his  credibility 
or  contrarlict  him.  Branch  y.  Levy, 
607. 

See  Damaobs,  7. 

JUDGMENTS  AND   DECREES. 

A  surrogate's  decree  for  payment 
is  not  rendered  void  or  inoperative 
by  error  in  the  amount  directed  to 
be  paid,  nor  will  such  error  pre- 
duae  recovery  of  correct  amount 
Mundorfy.  Wangler,  495. 

When  and  how  judgment  appoint- 
ing receiver  and  dissolving  part- 
nership, may  be  amendeof  after 
appellate  court  has  become  pos- 
sesed  of  the  cause  upon  appeal. 
See  McKelwy  v.  Lemi,  561. 

See  AccoBD  and  Satisfaction,  1 ; 

Evidence,   9;  Jurisdiction; 

Pbactice,  8,  9;  Res 

Adjudicata,  1. 

JURISDICTION. 

1.  Want  of  jurisdiction  renders  void 
the  judraient  of  any  court, 
whether  ue  same  is  a  court  of  su- 
perior or  inferior,  of  general  or 
limited  jurisdiction.  Tne  recital 
of  jurisdictional  facts  in  the  record 
of  a  judgment  of  any  court  is  not 
conclusive,  but  only  prima  fade 
evidence  of  the  facts  recited;  and 
a  party,  against  whom  a  judgment 
is  offered,  is  not  estopped  or  pre- 
vented by  the  fact  of  such  recitals 
appearing,  from  establishing  by 
evidence  that  those  recitals  were 


untrue.  Chapmanv.  Phemix  NaL 
Bk.,  840. 

3.  Where  a  statute  prescribes  that 
some  fact  must  exist  before  juris- 
diction of  the  court  can  attach, 
then  such  fact  must  appear,  or 
there  can  be  no  jurisdiction,  and 
the  court  cannot  acquire  it  by  er- 
roneously deciding  that  the  fact 
exists,  and  that  it  has  jurisdiction. 
lb. 

3.  But  where  general  jurisdiction  is 
given  to  a  court  over  any  subject, 
and  that  jurisdiction  depends  upon 
facts  brought  before  the  court  and 
submitted  as  evidence  for  its  con- 
sideration and  determination,  and 
the  court  is  required  to  act  upon 
such  evidence,  then  its  decision, 
upon  the  question  of  its  own  juris- 
diction, based  upon  such  evidence, 
is  conclusive  until  reviewed  or 
vacated,  so  far,  at  least,  as  to  pro- 
tect its  officers  and  all  other  per- 
sons who  act  upon  the  same  in 
good  faith  (Roderigas  v.  East  River 
Savings  Institution,  68  If,  T.  460, 
and  cases  there  cited).    lb. 

See  Res  Adjudicata,  1 ;  U.  S. 
Law. 

JURISDICTION  OF  STATE. 

A  State  has  a  right  of  jurisdiction, 
through  its  law,  over  a  vessel  be- 
longing to  it,  that  is  on  the  high 
seas  (Crapo  «.  KeUy,  16  WaU,  610, 
and  authorities  there  cited;  and 
also  Thuhler  «.  Trans.  Co.,  85  i^. 
T,  852).  But  where  the  exercise 
of  the  right  of  jurisdiction  is  com- 
mitted by  the  State  to  its  le{;i8la- 
tors  or  officials,  that  exercise  is 
limited,  1st,  by  the  powers  given 
to  them  by  the  State,  2d,  b^  their 
intent  as  expressed  or  manifested 
by  statute  or  action;  that  is,  in 
the  present  case,  whether  or  not 
the  statute  extends  to  vessels  on 
the  high  seas,  depends  upon  the 
intent  of  the  legislature  in  that 
respect  in  enacting  the  statute. 
McDonald  y.  MaUory,  80. 

JURY. 
SeeTBiAL,  5. 

LANDLORD  AND  TENANT. 
An  agreement  to  reduce  the  rent  le-, 
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served  by  a  lease  for  the  balance 
of  the  demised  term  thereafter  to 
enBue  requires  a  new  considera- 
tion.   MeMa^er  v.  Kohner,  253. 

LAW  OP  NATIONS. 
See  U.  S.  Law,  1, 2. 

LEASE. 

1.  An  agreement  to  assign  municipal 
corporation  lease  constitutes  agree- 
ment to  grant  and  assign  an  estate 
in  the  demised  land  for  the  remain- 
der of  the  term.  When  it  con- 
tains a  clause  "  with  all  and  singu- 
lar the  premises  therein  mentioned 
and  described,  and  the  buildings 
thereon,  with  the  appurtenances, 
to  have  and  to  hold  the  same  for 
and  during  all  the  rest,  residue,  and 
remainder  yet  to  come  of  and  in 
the  term  of  years  mentioned  in 
said  indenture  of  leases,"  with  a 
covenant  that  the  assigned  pi-emi- 
ses  are  free  from  Incumbrances, 
a  covenant  that  the  vendors  have 
a  good  title  to  the  premises  de- 
Bcribed  in  the  lease,  for  the  residue 
of  the  demised  term,  is  to  be  im- 
plied. A  covenant  that  the  cor- 
poration had  the  right  and  power 
to  grant  the  estate  and  term  in 
manner  and  form  as  in  the  lease 
expressed,  is  also  to  be  implied. 
Benta  V.  Gray,  872. 

2.  The  burden  of  proof  is  on  the 
vendors,  to  show  the  regularity 
and  validity  of  tiie  lease  in  above 
case.    lb. 

See  Ebtoppbl,  8;  Laitolord  asd 
Tbnant;  Pabtnebshif,  8-5. 

LIBEL. 

Bee  ExAumATioN  Bsforb 
Trial,  4. 

LICENSE. 

llie  'vfrord  "  license  •*  imports  leave, 
permission,  sufferance,  authoriza^ 
tion.  It  implies  only  the  re- 
moval of  legal  restraint  by  a  grant 
of  permission.  The  necessary  li- 
cense  is  granted  when  it  expressly 
authorizes  "such  acts  to  be  done 
fUi  may  bd  h^cessary  to  enAble  the 
person  to  whom  it  may  be  given, 
to  perform  the  duty  wliich  the 


statute  in  such  a  contingency  cre- 
ates" (Sherwood  v.  ^amon,  2 
B»9U}.  127).  Foregoing  applied  to 
license  to  enter  upon  premises  for 
the  purpose  of  shoring  up  and 
supporting  by  proper  foundations 
a  wall,  in  order  to  enable  a  party 
to  excavate  adjoining  premises, 
pursuant  to  chapter  vL  of  the  laws 
of  1855.  Sun,  dsc.  An.  v.  T^ribune 
Am.,  136. 

See  NuiBAii(». 

LIMITATIONS  OP  ACTIONR 

In  an  action  by  an  assignor  for  aa 
accounting,  as  to  articles  manu- 
factured under  a  patent,  assigned 
by  an  instrument  under  seal,  in 
consideration  of  a  certain  royaltv 
on  each  article  so  manuf acturea, 
and  for  payment  of  the  amount  of 
royalty  found  due,  the  accounting 
is  not  to  be  limited  to  a  period  <» 
six  years  before  the  commence- 
ment of  the  action.  Bommer  r. 
Am.  8.  8.  Co,,  454. 

See  CORFORATIONB,  4,  5. 

MARRIED  WOMEN. 

1.  Held,  by  Judge  Sanford,  that 
plaintiff  cannot  enforce  this  con- 
tract, because  she  has  no  interest 
in  the  matter,  for  as  a  married 
woman  she  executed  the  bond  and 
mortgage,  and  under  Cashman  «. 
Heni^,  she  incurred  no  penonal 
liability  therebjr,  and  did  not 
charge  in  equity  her  separate 
estate  other  than  the  mortgaged 
premises,  and,  having  conveyed 
away  fdl  interest  in  the  mortgaged 
premises,  she  has  no  interest  en- 
titled to  protection  from  the  de- 
fendant.   iSZaiMon  V.  WatkiM,  78, 

2.  "  Under  the  statutes  as  they  no# 
exist,  a  married  woman,  as  inci- 
dent to  her  right  to  acquire  ml 
and  personal  property  by  pur- 
chase, and  hold  it  to  her  sole  and 
separate  use,  may  purchase  prop- 
erty upon  credit  and  bind  herself 
by  an  executory  contract  to  pay 
the  consideration  money,  and  tier 
contract  may  be  enforced  against 
her  in  the  same  manner  and  to  the 
same  extent  as  if  ^e  were  a  feme 
sole,  and  her  liability  in  such  case 
does  not  depend  upon  the  proof 
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or  existence  of  special  circum- 
stances, but  is  governed  by  the 
ordinary  rules  which  determine 
the  liability  of  persons  9ui  juris 
upon  their  contracts."  Above 
doctrine  laid  down  by  court  of 
appeals  in  this  case,  overruling 
principles  maintained  by  superior 
court,  general  term,  herein.  Cash- 
man  V.  Henry,  93. 
Alien  married  women  capable  of 
inheriting,  when.  See  Btnner  v. 
MuOer,  £§5. 

See  Gift,  1 ;  Ikbubancb,  1,  %,  & 

MASSACHUSETTS  LAW. 

By  the  usage  of  railroad  companies 
no  freight  was  delivered  between 
5^  p.  m.,  on  Saturday  night  until 
tne  next  Monday  morning.  All 
freight  remaining  undelivered  at 
5)^  p.  m.  Saturdajr  was  stored  in 
the  company's  freight  warehouse, 
ready  for  delivery  when  called  for 
on  the  following  Monday.  Hdd, 
under  the  law  of  Massachusetts, 
that  although  the  train  containing 
the  goods  had  arrived  on  Satur- 
day at  33^  p.  m.,  and  the  con- 
si^ee  was  in  attendance  to  re- 
ceive them,  yet  as  it  did  not  arrive 
in  time  for  the  delivery  of  the 
goods  to  the  consignee  before  ^% 
p.  m.  of  that  day,  the  company^s 
liability  as  common  carrier  ceased 
upon  a  discharge  of  the  goods 
from  the  cars  to  the  company's 
freight  warehouse.  FanUkner  v. 
Hart,m. 

MASTER  AND  SERVANT. 

1.  If  the  master,  when  sued  for  an 
injury  resulting  from  the  tortious 
act  of  his  servant  while  apparently 
engaged  in  executing  his  orders, 
claims  exemption  on  the  ground 
that  the  servant  was  in  fact  pur- 
suing  his  own  purposes,  without 
reference  to  his  master's  business, 
and  was  acting  maliciously  and 
willfully,  it  must,  ordinarily,  be 
left  to  the  jury  to  determine  the 
issue.  Where  different  inferences 
may  be  drawn  from  the  facts 
proved,  and  when,  in  one  view, 
they  may  be  consistent  with  the 
liability  of  the  master,  the  case 
must  be  left  to  the  juiy  (Rownes 


V,  Del.,  Lack,  ft  Western  It.  R 
Co.,  U  K  T.  129).  Hoffman  v. 
N.  Y.  a,  <fcj.  R.  B.  Co.,  1. 

2.  The  master  is  answerable  in  dam- 
ans for  the  mere  negligence  of 
his  servant,  only  to  the  extent  of 
compensation  for  the  injury  re- 
ceived. The  court  should  have 
charged  the  lury,  on  the  request 
of  the  defenoant,  that  this  case 
was  not  one  in  which  punitive  or 
exemplary  damages  might  be 
awarded.  Hendricks  v,  Hkstk  Aw. 
R  R  Co.,  8. 

As  to  what  constitutes  hiring  by 
corporation.  See  Le^rand  v.  Man. 
dbc.  Ass.,  6d2. 

See  Railboadb,  1-4. 

MAXIMS. 

MUsusinunofaisusinotnnibiu.  Sey- 

mour  V.  lOeUoiDS,  124. 
Actio  personal  moritureum  persona. 

Ross  V.  Harden,  26. 
TesAesponderantur,  non  numerantur. 

JSeymour  v.  JMows,  124. 
Ej^essio  earum  qua  tacUe  in  sutU 

nihil  operatur.    lOofcUr  v.  BuUerly, 

148. 
Remondeat   stiporior.     VavXkMT  v. 

Hari,  471. 

MORTGAGES. 

1  In  this  case  the  plaintiff,  a  mar- 
ried woman,  owned  certain  real 
estate  subject  to  a  purchase-money 
mortgage  for  f  22,000,  executed  by 
her.  She  entered  into  a  contract 
with  defenaant  to  sell  and  convey 
the  said  real  estate,  and  defendant 
covenanted  and  agreed  to  pay  this 
mortgage  as  a  part  of  the  purchase- 
money.  Plaintiff  executed  the 
contract  on  her  part  by  conveying 
the  property  to  a  third  person,  as 
requested  by  defendant,  subject  to 
the.  lien  of  the  mortgage,  but 
without  any  covenant  of  the 
grantee  to  pay  said  mortgage. 
The  mortgage  not  being  paid  ac- 
cording to  its  terms,  the  mortga- 
gee commences  an  action  tx)  fore- 
close the  same,  making  plaintiff  a 
party  defendant,  to  answer  for 
any  deficiency  on  the  sale.  The 
plaintiff  commences  this  action 
against  defendant  for  the  specific 
performance  of  his  contrat^t  to 
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p^j  said  mortgage.  Eeld,  that 
said  contract  cannot  be  enforced 
specillcally  until  it  is  established 
with  delliiiteness  and  certainty: 
1st.  That  there  wUl  be  a  deficiency 
on  the  sale  of  said  real  estate.  2d. 
The  amount  of  that  deficiency. 
Staruon  v.   WcUkinB,  78. 

2.  MM,  also,  by  Judge  Sanfobd, 
that  plaintitt'  cannot  enforce  this 
contract,  because  she  has  no  inter- 
est in  the  matter,  tor  as  a  married 
woman  she  executed  the  bond  and 
mortgage,  and,  under  Oashman  «. 
Henr^,  she  incurred  no  personal 
liability  thereby,  and  did  not 
charge  V  in  equity  her  separate  es- 
tate other  than  the  mortgaged 
premises,  and,  having  conveyed 
away  all  interest  in  the  mortgaged 
premises,  she  has  no  interest  en- 
titled to  protection  from  the  de- 
fendant   Ih. 

8.  Where  a  grantor  of  an  equity  of 
redemption  in  mortgaged  premises 
is  not  personally  liable  to  pay  the 
mortgage  debt,  and  has  no  legal 
or  equitable  interest  in  such  pay- 
ment, except  so  far  as  the  mort- 
gage may  be  a  charge  upon  the 
lands  mortgaged,  his  grantee 
thereof  incurs  no  liability  to  the 
holder  of  the  mortgage  by  reason 
of  a  covenant  on  his  part,  con- 
tained in  the  deed,  to  assume  and 
pay  the  mortgage  (King  t>.  Whitoly, 
10  PcUffn,  465 ;  Yrooman  v.  l\imer, 
69  N,  y.  280).  Oashman  Y,  Hervry, 
03. 

4.  No  person  can  invoke  the  aid  of 
a  court  of  equity  for  a  redemption 
of  a  mortgage,  except  he  who  is 
entitled  to  the  legal  estate  of  the 
mortgagor  or  who  claims  a  sub- 
sisting interest  under  him  (Grant 
V.  Duane,  9  JohTia,  591).  Cham- 
berlain V.  lb.,  116. 

5.  When  mortgage  is  assumed  by 
grantee  of  mortgagor,  as  to  the 
mortgagor,  the  land  becomes  the 
primary  fund  for  the  payment  of 
the  mortgage  debt,  and  the  mort- 
gagor stands  thereafter  in  the  atti- 
tude of  surety  only.  As  to  the  mort- 
gagee, after  notice  of  assumption  bv 
me  grantee,  he  is  bound  in  his  deal- 
ings with  the  grantee  and  others, 
in  regard  to  the  mortgage  debt,  to 
do  nothing  to  the  lujurv  of  the 
mortgagor  as  surety,    liie  mort- 


gagor has  a  right  to  demand  that  tiie 
mortgagee  proceed  without  delay, 
after  his  riffht  of  action  has  ac- 
crued, to  collect  the  mortgage  debt 
out  of  the  land  and  erautee,  and 
if  he  nefflects  so  to  oo  after  full 
and  explicit  request,  and  collec- 
tion therefrom  becomes  thereby 
either  wholly  impossible  or  only 
partially  impaired,  then  the  mort- 
gagor is  either  wholly,  or  pro  tania, 
as  the  case  may  be,  discharged, 
if  the  mortgagee  extends  the  ume 
of  payment  to  the  grant«e,  the 
mortgagor  will  be  dischan;ed. 
Conveyance  by  such  grantee  ofthe 
mortgage  to  a  subsequent  grantee 
who  also  assumes  the  mortgage, 
does  not  impair  the  above  stated 
rights  of  the  mortgagor.  It  gives 
him  the  additional  advanta^  of 
the  subsequent  assumption.  Mat 
Lffe  ins.  Co.  v.  JJavies,  172. 
6.  The  mere  abandonment  of  fore- 
closure proceedings  upon  pay- 
ment, by  a  subsequent  incum- 
brancer, of  the  costa  and  interest 
then  due,  and  the  receipt  from  such 
incumbrancer  of  interest  subse- 
quently falling  due,  there  being  no 
agreement  to  extend  the  day  of 

Saymentof  the  mortgage,  will  not 
ischarge  one  who  stands  in  the 
position  of  surety  for  the  mort- 
gage debt,  although  he  be  the 
mortgagor.    I^b. 

See  Married  Woken,  3. 

MOTIONS  AND  0RDSR8. 

See  Appeal,  1,  6;  Costs  Aino  Air 

lowancbs,  1;  examinatiok 

Before   Trial; 

Trial,  1-4. 

MUNICIPAL    CORPORATIONa 
See  N.  Y.  Cnr. 

NEGLIGENCE. 

See  Master  and  Servant,  3;  Nuis- 
ance ;  Railroads,  4 

NEW  TRIAL. 

Conviction  for  perjury  is  neoessaiy 
before  a  motion  for  a  new  trial  will 
be  granted  on  the  ground  of  per- 
jury of  a  witness  of  snccessltd 
party.    Yoluntaiy  confession  of 
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his  perjury,  and  an  affidavit  of  the 
witness  to  that  effect,  does  not 
make  an  exception  to  this  rule, 
especially  where  one  of  the  unsuc- 
cessful parties  made  admissions 
on  the  trial  to  about  the  same 
effect  as  the  testimony  of  the  wit- 
ness sought  to  be  falsified.  HoUz 
T.  SchnMU,  827. 

Bee  Appeal,  6 ;  Tbial,  4. 

NEW  YORK  CITY. 

1.  The  board  of  education  of  the 
city  of  New  York  is  a  govern- 
mental agency  created  by  the  sov- 
ereign power  of  the  State,  for  the 
discharge  of  such  powers  and 
duties  as  were  conferred  upon  it 
by  law,  and  in  addition  to  its  be- 
ing or  existence  as  such  agency,  it 
is  also  a  corporation.  IMnavdn  v. 
Board  of  MueaUon,  68. 

2.  The  statutes  expressly  provide 
that  for  the  purposes  for  which  it 
was  created,  the  board  should 
possess  the  powers  and  privileges 
of  a  corporation  (LaiM  of  1851. 
chap.  886,  g  2,  subd.  1,  g  8).  They 
must,  therefore,  be  subject  to  the 
obligations  incident  to  the  exercise 
of  such  powers  (Gildersleeve  «. 
Board  of  Education,  ^.,  17  Abb. 
/v.  201  ;  Ham  v.  Mayor,  &c.,  87 
N,  T.  Super.  CX  U,  d  8.]  458 ; 
Dannat  v.  Mayor,  &c.,  6  Hun,  88). 
lb. 

9,  Held,  that  under  the  pleadings  in 
this  case,  the  duty,  for  the  neglect 
of  which  this  action  was  brought, 
must  be  deemed  to  have  been 
imposed  upon  the  board  in  its 
corporate  capacity,  and  it  is  liable 
for  its  neglect  of  such  duty.  The 
case  of  Clarrissey  v.  Metropolitan 
Fire  Department,  1  Sweeney,  224, 
held  to  be  analogous  to  this  case. 
lb. 

4.  Corporation  of  the  city  of  New 
York  is  not  liable  for  officers' 
salary,  where  there  has  been  no 
performance  of  the  duties  of  the 
office.    Wood  V.  Mayor,  6tc.,  821. 

5.  While  section  85,  ch.  187,  Law9 
1870,  was  in  force,  a  fireman  was 
tried  on,  and  found  guilty  of,  a 
certain  charge  preferred  against 
him,  and  the  board  of  fire  com- 
missioners sentenced  him  to  be 
"retired  from  active  service  on 


an  annuity  of  f  150,  to  date  from 
12th  inst.^'  Heid,  1.  Though  the 
boar4  may  not  have  power  to 
^nt  the  annuity,  yet  its  action 
m  retiring  the  fireman  was  valid 
and  opeiative.  2.  The  sentence 
of  retirement  was  in  substance 
and  effect  one  of  discharge  and 
dismissal  from  the  service.  8. 
That  the  fireman  not  having  per- 
formed any  service  after  such  dis- 
charge, was  not  entitled  to  the 
salary  attached  to  the  position  of 
fireman  thereafter  accruing,  lb. 
6.  The  sales  for  the  taxes  of  the 
vears  1841,  1842,  1848,  and  the 
leases  given  thereon,  and  the  sale 
for  the  years  1858  and  1854,  and 
the  leases  given  thereon,  are  in- 
valid  and  void.  Bensd  v.  Qray, 
372. 

NOTARIES  AND  COMMISSION- 

ER8. 

See  Deeds,  2. 

NOTICE. 

In  this  case  plaintiff  intrusted  to  her 
husband  a  bond  belonging  to  her, 
to  be  deposited  in  the  German 
Savings  Bank  for  safe  keeping, 
which  he  thereupon  took  to  said 
bank  with  plaintiff's  bank  book, 
and  delivered  to  the  cashier,  who 
placed  the  bond  in  the  bank  safe, 
and  wrote  the  following  memo- 
randum and  attached  it  to  said 
bank  book,  and  returned  the  same 
to  defendant's  husband  :  ''  Mrs. 
Anna  Zugner,  Morrisania  Steam- 
boat Co.,  No.  1,  Bond  |1,000, 
August  20,  1878."  Held,  that  the 
said  transaction  was  had  with  the 
cashier  as  an  officer  of  the  bajik 
in  the  line  of  his  duty,  and  that 
the  bank  recognized,  and  was 
charged  with  notice  of  plaintiff's 
title  to  the  bond.  There  was  other 
evidence  in  the  case  of  notice  to 
the  bank's  trustees  of  plaintifTs 
title.  HeUd,  that  a  subsequent 
transfer  of  the  bond  to  the  bank  by 
plaintiff's  husband  was  void.  Zug- 
ner V.  Best,  898. 

See  Examination  bkfobb  Tbial,  0. 

NOTICE  OP  APPEAL. 
See  APFKALy  0. 
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NUISANCE, 

A  coal-hole  in  the  side-walk,  main- 
tained without  license  ir0m  the 
proper  city  authorities,  is  a  nui- 
sance, and  the  party  upon  whose 
premises  it  is,  irrespective  of  his 
negligence,  becomes  responsible  to 
any  one  passing  upon  the  side- 
walk who  is,  without  fault  on  his 
part,  injured  by  it.  Defendant 
cannot  prove  the  usual  license  as 
a  defense  to  such  an  action,  unless 
the  same  was  pleaded  in  his  an- 
swer.    Clifford  V.  Dam,  891. 

OFFICERS. 

1.  Exercise  of  excess  of  power  does 
not  invalidate  that  which  falls 
within  the  power  where  that 
which  is  authorized  neither  de- 
pends on  nor  is  a  mere  incident  to, 
nor  flows  out  of  that  which  is  in 
excess.     Wood  v.  Mayor,  die.,  321. 

2.  Corporation  of  the  city  of  New 
York  not  liable  for  officers'  salary, 
where  there  has  been  no  perform- 
ance of  the  duties  of  the  office, 
/d. 

SeeNonoB. 

PARTIES. 

In  the  absence  of  mala  Jides  in  a 
plaintiff's  possession  of  promis- 
sory notes,  indorsed  in  blank  or 
specially  to  himself  or  his  own 
order,  the  legal  title  is  in  him,  and 
he  is  legally  the  real  party  in  in- 
terest, and  can  maintain  an  action 
on  the  same,  even  though  it  ap- 
pears that  the  transfer  is  merely 
colorable  as  between  the  parties 
(See  cases  cited  in  Hays  «.  South- 
gate,  10  Ilun,  511 ;  also  Sheridan 
t>.  The  City  of  New  York,  Court 
of  Appeals,  see  4  ilT.  F.  Weekly 
Dig,  28).  Freeman  v.  FfOdxmer, 
182. 

PARTNERSHIP. 

1.  The  estate  of  a  oBtiui  que  trust  is 
liable  and  can  be  held  for  the 
fraud  of  a  trustee,  by  a  purchaser 
of  the  trust  property  itself  for  a 
full  and  fair  price  without  notice 
or  knowledge  of  the  trust.  The 
contribution  of  trust  property  to 
the  capital  stock  of  a  copartner- 


ship at  the  time  of  its  formation, 
by  a  trustee,  as  his  own  property, 
and  so  contributed  without  notice 
or  knowledge  to  the  other  copart- 
ners of  the  fact  of  its  being  Vnift 
property,  is  closelv  analQeous  to 
its  sule  and  purchase.  There  is 
but  little,  if  anv,  difference  in  prin- 
ciple. In  such  case  the  cestui  que 
trust,  seeking  his  property  (thus 
converted)  from  copartnership  as- 
sets, can  only  claim  and  take 
therefrom  what  his  trustee  woi]dd 
be  entitled  to  take  had  he  been 
vested  with  absolute  ownership  of 
the  funds  invested  by  him  in  the 
copartnership,  instead  of  holding 
the  same  as  he  did.  merely  in  trust 
HoUembaek  v.  More,  107. 

2.  The  equities  of  the  copartners  of 
a  trustee,  dealing  with  him  as  the 
absolute  owner  of  the  property 
contributed  by  him  to  the  copart- 
nership, and  without  notice  or 
knowledge  of  any  trust  relations 
in  regard  to  the  same,  are  parar 
mount  to  those  of  the  cestui  que 
trust,  in  regard  to  such  property. 
lb, 

3.  If  a  partner  take  a  lease  of  lands 
in  his  own  name  for  the  purposes 
of  the  partnership,  he  will  be  con- 
sidered in  equity  a  trustee  of  such 
lease  for  himself  and  his  copart- 
ners (O^ttyer  <»;i  Piart.,%  100,  and 
cases  there  cited).  But  in  Otis  fi 
Sill  (8  Barb.  102),  where  a  lease 
was  taken  by  one  member  of  a 
firm  in  his  own  name,  there  being 
no  evidence  that  it  was  taken  for 
the  firm  and  with  express  refer- 
ence to  its  business,  beyond  the 
facts  that  the  partnership  com- 
menced at  the  date  of  the  lease 
and  was  carried  on  upon  the  de> 
mised  premises,  it  was  held  that 
the  lease  did  not  belong  to  the 
firm,  and  it  was  also  heiu,  that 
parol  evidence  was  inadmissible  to 
show  that  the  lease  was  executed 
for  the  benefit  of  the  firm,  for  the 
reason  that  by  such  evidence  it 
was  sought  to  create  a  trust  in  real 
estate  by  parol,  which  was  pro- 
hibited by  statute  {%  R  8.  186, 
§  6).  Chamberlain  v.  ChambeHain, 
116. 

4.  There  is  no  presumption  that  a 
leasehold,  standing  in  the  name  of 
one  of  several  copartners,   and 
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used  by  the  firm  for  their  business, 
constitutes  partnership  assets.  The 
presumption  is  otherwise.  Its 
mere  use  for  partnership  purposes 
does  not  operate  to  divest  or  affect 
the  le^  title.    lb, 

5.  If,  however,  it  be  made  to  appear 
that  real  estate  and  chattels  real 
standing  in  the  name  of  one  of  a 
firm,  does  in  fact  belong  to  the 
partnership,  equity  will  treat  it  as 
such,  and  will  decree  the  person 
holding  it  to  be  a  trustee  for  those 
beneficially  interested,  but  it  roust 
appear  that  such  real  estate  has 
been  so  treated,  and  was  purchased 
and  held  for  partnership  purposes 
and  account,  or  in  some  form  vol- 
untarily subjected  by  the  legal 
owner  to  the  equitable  rights  and 
liens  of  all  the  partners  and  part- 
nership creditors.    lb. 

6.  Where  the  relations  of  a  partner 
to  his  copartners  have  been  ter- 
minated, yet  his  name  was  contin- 
ued in  the  name  and  style  of  the 
firm  formed  by  his  former  copart- 
ners with  his  knowledge,  sanction 
and  approval, — Held,  tnat  he  was 
liable  on  the  contracts  and  obliga- 
tions of  the  firm  so  using  his  name 
as  if  he  had  actually  continued  as 
a  member  and  partner  thereof. 
UnBeman  v.  VWeoner,  183. 

When  members  of  body  purport- 
ing to  be  a  corporation,  held  liable 
as  pMEutners.  See  Jemiip  y.  Car- 
wgia,  260. 

Bee  Arrest  ;  Rbcbivers  ;  Rbs  Ad- 

JUDICATA,  3. 

PATENTS. 

See  LnoTATioN  of  Actiokb; 
Tradbicarkb,  1. 

PAYMENT. 

A  transfer  of  property  is  presumed 
to  be  given  in  payment  only  when 
made  at  the  time  of  the  creation 
of  the  indebtedness,  and  is  pre- 
sumed not  to  be  jriven  In  payment, 
when  the  transfer  is  made  after 
the  creation  of  Uie  indebtedness. 
Sweeny  v.  PHcr,  887. 

See  Broxbrs,  1 ;  Ebtoffkl,  1. 

PERJURY. 
See  New  Trial. 
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PLEADING. 

1.  When  a  party  pleads  that  he  has 
been  defrauded,  he  is  bound  to  so 
aver  it  that  his  opponent  shall 
have  notice  of  it,  and  an  oppor- 
tunity to  meet  it  It  is  not  to  be 
gathered  from  vague  and  partial 
allegations  and  obscure  inferences 
(See  cases  cited  in  the  opinion  of 
the  court).    HUeen  v.  LQiby,  12. 

2.  In  an  action  upon  a  check  against 
maker  by  a  homer  after  dishonor, 
defense  of  fraudulent  representa- 
tion by  the  payer  to  the  maker 
must  be  pleaded.  BaubUechek  v. 
Blank,  6^ 

See  Executors  ahd  Adminibtra* 

TORS,  2 ;  Nuisance  ;  Practics, 

9 ;  Trial,  1. 

PLEDGE. 
See  Brokers,  2. 

POLITICAL  JURISDICTION. 
See  Jurisdiction  of  State. 

POSSESSION. 
See  Bills,  Notes  and  Checks,  2. 

PRACTICE. 

1.  Although  it  is  obligatory  to 
erant  an  order  for  examination 
before  trial,  upon  presentation  ol 
an  affidavit  complying  in  form 
with  the  requirements  of  section 
872,  yet  the  order,  when  granted* 
may  be  vacated  for  cause  shown. 
LeSy  V.  laeb,  291. 

2.  If  the  affidavit  on  which  the  or- 
der for  examination  before  trial 
w:as  obtained  is  defective  in  any 
necessary  particular,  or  if  the  alle- 
gations contained  therein,  though 
sufficient  by  themselves,  are  3nc- 
cessf uUy  met  by  opposing  proof, 
cause  for  sl  vacatur  is  shown.    lb. 

8.  The  rules  laid  down  in  Winston 
«.  English  (44  How.  Pr.  898),  mav 
still  be  followed  with  safety.    lb. 

4.  After  service  of  a  complamt  set- 
ting forth  a  good  cause  of  action 
with  sufficient  certainty,  but  be- 
fore answer,  plaintiffs,  upon  an 
affidavit  setting  forth  various  facta 
which  might,  perhaps,  have  been 
sufficient  to  call  for  an  examina- 
tion in  case  a  general  denial  had 
been  interposeq,  but  not  claiming 
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that  plaiotifls  desired  to  amend 
their  complaint,  and  that  the  ex- 
iMHinutiion  waa  material  and  neces- 
aary  for  that  purpose,  the  claim 
hein^i  simply,  that  it  was  material 
and  iieoessary  for  the  prosecution 
of  the  action,  obtain^  an  order 
for  the  examtnatioa  of  two  of  the 
defendants.  Those  defendants 
moved  to  vacate  the  order  upon 
the  papers  on  which  it  had  been 
obtained,  and  oa  an  affidavit  show- 
ing that,  prior  to  the  commence- 
ipent  of  this  action,  the  defend- 

•  ants  had  brought  an  action  against 
the  present  plaintifls,  that  in 
that  action  the  present  plaint- 
}Ss  h^d  set  up  by  answer  the 
cause  of  action  now  sued  upon, 
had  procured  an  order  for  the  ex- 
amination of  the  defendants,  had 
actually  examined  oi^e  of  them  at 
considera^ble  length,  on  presum- 
ably the  same  issues  as  will  arise 
lA  the  pi^esent  case,  aud  that  said 
examination  had  been  finished 
and  closed.  Held,  sufficient  cause 
for  a  i3acatur  had  been  shown.  A 
claim  that  if  defendants  should 
f aU  tRt  yiawer*  the  exanunatipn  of 
some  01  them  would  be  necessary 
to  enable  the  plaintiff  to  obtain 
judgment  on  ^plication  to  the 
couft^  held,  under  the  circum- 
stances, to  be  of  too  speculative  a 
character  to  uphold  the  order.    lb, 

(k  pFesent  system  of  practice  ia  con- 
stituted of^l.  The  code  of  civil 
.  procedure.  2.  Unrepealed  portions 
of  the  old  code.  8.  Statutes  uot  em- 
braced in  either.  4.  Rules  and  prac- 
tice of  the  courts  preserved  b v  sec- 
tion 460  of  the  old  code,  so  far  as 
the^  are  not  inconsistent  with  later 
legislative  enfustments.  If  any  par 
ticular  section,  or  part  of  the  sys 
t«m,be  intricate,  obscure  or  doubt 
lul,  ita  meaning  is  to  be  ascer 
tained  by  compariAg  it  with  the 
other  sections  or  patrt§  in  the  light 
of  the  ipeneral  legislative  intent 
disdoaea  by  the  whole  system  with 
respect  to  me  section  or  part  ques- 
tioned,   lb. 

6;  In  case  of  an  examination  of 
party  to  action  before  trial  in  an 
action  for  libel,  defendant  cannot 
be  compelled  to  prove  against 
himself  the  publication  of  the  al- 
leged libel,  or  to  disclose  any  mat- 
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ter  coBstitotingallnk  in  the  ehain 
of  evidence^  which  may  fasten  the 
publication  on  hioL  Theielare, 
unlesa  plaintiff  shows  that  there 
are  other  matters  as  to  which  it  k 
necessary  and  material  to  have 
the  testimoay  of  defendant  before 
trial,  the  order  for  his  examinar 
tion  will  be  vacated.  A  foriim 
where  plaintiff's  papers  show  that 
the  sole  object  of  the  examination 
ia  to  prove»  by  defendant,  that  he 
published  or  caused  to  be  pub- 
fished,  the  Ubely  and  do  not  show 
either  that  the  examination  is 
necessary  for  the  framing  of  the 
complaint,  or  that  the  publio^tion 
cannot  be  proved  by  other  testi- 
mony, ChrbeU  v.  De  Commi, 
80Q. 

A  general  affidavit  "  that  the  tes- 
timony of  the  defendant  is  mate- 
rial and  necessary  to  plaintiff  in. 
the  prosecution  of  his  acticm,*' 
does  not  satisfy  rule  89.    /6. 

An  action  was  brought  against 
two  persona  alleged  to  be  Joint 
d  btors.  Qne  waa  sued  by  a  ficti- 
tious name.  He  did  not  appear. 
The  other  appeared  and  defended. 
The  judgment  record  showed  a 
full  and  absolute  judgment,  en- 
tered upop  a  personal  serviqe  of 
the  summons  and.  complaint  on 
the  person  designated  by  the  ficti- 
tious name,  and-  upon  verdict  as 
to  the  other^-^^iaM,  that  chapter 
2,  title  12,  part  2,  of  old  code 
(proceeding  by  summons  to  show 
cause  why  ^  defendant  not  served, 
the  others  being  served,  should 
not  be  bound  by  the  jiidgment  en- 
tered in  form  against  him  with  the 
qUiiers),  did  not  apply;  bacaaaOt 
1.  If  the  peraoa  siuamoned  to 
show  cause  is  the  one  designated 
by  the  flcti^ipq^  name,  then  the 
record  sbowe4  a  full  and  absolute 
Judnnent  against  him  already. 
(a)  If  desired  to  obtain  a  judg- 
ment aeainst  him  by  his  true 
name,  Uie  proper  proceeding  ia 
under  section  451  of  the  new 
code.  2.  If  the  person  summoned 
to  show  cause  is  not  the  one  des- 
i|^ated  by  the  fictitious  name, 
then  he  is  not  a  party  to  tiie 
action,  (a)  If  he  is  a  tlurd  joint 
debtor,  whose  name,  for  some 
cause,   was    omitted   fiom    the 
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original  smnmons,  tbe  remedy 
is  under  rabdivision  4  of  section 
186  of  tbe  old  code.  Fh-eemcm  v. 
Bwrrowdiff^t  818. 

f  .  Tbe  summons  in  abo^e  proceed- 
ings must  be  accompanied  by  an 
aindaYit  of  the  persons  subscrib- 
ing it,  that  the  judgment  has  not 
been  satisfied,  and  specifying  the 
amounts  due  them.  Demurrer  is 
not  allowed  by  person  sutnmoned, 
the  only  pleading  he  Is  allowed  to 
interpose  is  an  answer,    lb. 

10;  In  this  case  the  objections  of  the 
plaintiff  (a  non-resident)  to  hisj 
examination  before  trial,  were  su8-| 
tained  on  the  ground  that  the 
affidavit  npon  which  the  order 
was  granted  omitted  to  state 
pUinoiFs  residence,  or  that  in- 
quiry had  been  made  to  ascertain 
it,  or  that  there  was  difficulty  in 
learning  it.  It  also  omitted,  to 
state  whether  plaintiff  had  ap- 
peared by  attorney,  no  name,  res- 
idence, or  office-address  of  any 
attorney  on  plaintiflTs  behalf  ap- 
pearing in  aefendant's  affidavit 
Also,  upon  the  ground  that  there 
was  no  proof  of  any  notice  to 
plaintiff  of  the  order,  or  that  any 
order,  affidavit,  or  subpoena  In  re- 
lation thereto  was  served  upon 
him.  The  affidavit  and  onler 
were  served  upon  plaintiff's  attor- 
ney. Dunham  v.  Mercantile  M. 
Ins.  Go.  887. 

11.  When  counsel  for  each  party 

«  moves  upon  the  trial  for  a  direc- 
tion to  the  Jury  in  his  favor,  all 
questions  are  therebv  submitted 
to  the  Judge,  and  his  findings  as  to 
any.  fact  necessary  to  the  direction 
he  makes,  is  conclusive.  Tliomip- 
mn  V.  The  Lie,  8,  Co.  A07. 

AjPPBAii,   6 ;  Costs    ajsd    Allow- 
AKCS8,  1 ;   Slander  asd 

LiBBL,  2. 

PRESUMPTIONS. 

See  Deejw,  2,  4 ;   Evidbngb,  9 ; 

Pabtnebship,    4 ;    Patmekt  ; 

QuBsnoHS  OF  Fact  Ain>  or 

Law,  2  ;  Railboads,  1. 

PRmCIPAL  AND  SURETY. 

1  Where  a  surety  desires  to  request 
a  crWtor  to  pursue  his  principal. 
e.  g.,   to  foreclose   a   mortgage. 


where  it  is  a  corporation  creditor 
the  requ^  must  be  made  to  some 
offioeror  agent  who  is  authorized 
to  act  in  the  premises.  An  assist- 
ant to  the  solicitor  of  an  insurance 
company's  law  department,  which 
department  examined  vouchers, 
the  surrender  of  death  claims,  and 
had  the  supervision  of  all  litigated 
business  and  general  direction  of 
it,  but  had  no  right  to  order  the 
foreclosure  of  a  mortgage,  which 
rig^t  was  vested  in  its  president 
and  finance  committee,  is  not  such 
officer  or  agent.  If  such  assistant, 
however,  could  be  regarded  as  a 
proper  officer  or  agent  to  receive 
an  unqualified  request  to  foreclose 
a  mortgage,  yet  he  is  not  a  proper 
officer  or  agent  to  receive  a  condir 
tional  request,  which  imposes  on 
the  corporation  the  duty  of  keep- 
ing itself  advised  as  to  when  the 
conditions  occur  upon  which  the 
request  is  to  become  operative. 
Such  a  request  is  not  the  full  and 
explicit  one  required.  MutueilLife 
Ins.  Co.  V.  Daviee,  172. 

2.  A  mere  forbearance  to  collect,  or 
a  naked  promise  to  forbear,  is  not 
extending  time  of  i>ayment  so  as 
to  discharge  surety.  The  mere 
abandonment  of  foreclosure  pro- 
ceedings upon  payment,  by  a  sub- 
sequent incumbrancer,  of  the  costs 
and  interest  then  due,  and  the  re- 
ceipt from  such  incumbrancer  of 
interest  subsequently  falling  due, 
there  beins;  no  agreement  to  ex- 
tend the  day  of  payment  of  the 
mortgage,  will  not  aischarse  one 
who  stands  in  the  position  of  sure- 
ty for  the  mortgage  debt,  although 
he  be  the  mort^gor.    lb, 

8.  The  estate  or  surety  upon  an 
administrator's  bond  is  liable  for 
a  default  upon  the  bond  occurring 
after  surety's  death.  Mundorff  v. 
WangUr,  495. 

What  is  sufficient  evidence  of  Juris- 
dictional fact  of  death,  as  against 
one  sued  as  surety  on  an  aomin- 
istrator's  bond.  See  Muniorff'Y. 
Wangler,  495. 

See  ExBCUTOBS  ksx>  ADxnnaiRA- 

TOB8,  4;  MOBTOAGBa,  5. 

QUESTIONS  OP  PACT  AND  OP 

LAW. 

1.  .flMSd!,  that  the  intestate's  meaning. 
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in  giving  his  instnictions  as  to  the 
disposition  of  the  property,  should 
have  been  distinctly  submitted  to 
the  jury  as  a  question  of  fact. 
Bou  v.  JSemien,  26. 
9.  In  this  case,  whether  u  reasonable 
-  time  had  elapsed,  is  a  question  of 
law.  No  fact  is  stated  to  explain 
the  execution  not  being  returned 
for  two  years  after  it  was  issued, 
and  no  reason  can  be  presumed  for 
it.  It  must  be  held  that  a  reason- 
ablis  time  did  elaose  without  pro- 
ceedings being  taken  by  plaintiff. 
MiOs  Y.  meks,  527. 

6eeMABTBBAi7DSBBYAin',  1;  Saub, 
1;  Trial,  5. 

RAILROADS. 

1.  When  a  train  is  in  motion  and  a 
man  appears  with  a  conductor's 
cap  and  badge,  and  acts  as  such 
and  is  so  recognized,  it  must  be 
presumed  that  he  is  in  the  railroad 
company's  employment  as  a  con- 
ductor. Hoffman  y,  JV.  T,  C,  d». 
R  R  Co,,  1. 

%.  The  duty  of  protecting  the  train 
from  trespassers,  and  ofremoving 
them  from  it,  seems  to  be  incident 
to,  and  within  the  scope  of  such 
powers  as  belong  to  the  person  in 
charge  of  it, — ^i.  e. ,  the  conductor. 
lb. 

8.  The  conductor  and  driver  of 
street-cars  are  the  agents  and  ser- 
vants of  the  corporation  or  per- 
sons by  whom  they  are  employed, 
and  to  tbeir  judgment,  care  and 
skill  the  conveyance  and  safety  of 
the  passengers  are  confided.  This 
dutv  must  be  discharged  by  them 
with  diligence,  prudence  and  fore- 
sight. Uendridcs  v.  Sixth  Ave.  R 
R  Co,,  8. 

4.  The  introduction  of  a  manifestly 
intoxicated,  quarrelsome  and  in- 
decently attired  man  into  a  street- 
car by  the  employees  of  the  com- 
pany is  an  act  oi  negligence,  for 
the  consequences  of  which  the 
company  is  liable  ;  and  when  the 
conauctor  admits  such  a  person 
into  the  car,  in  response  to  a  state- 
ment of  the  driver  that  such  per- 
son is  "  too  full  "  to  ride  on  the 
front  platform,  the  negligence  is 
aggravated  and  unjustifiable.  A 
verdict  against  the  company  for 


damages  for  personal  injuries  bos- 
tainea  by  a  passenger  from  an 
unprovoked  assault  by  such  per- 
son under  such  circumstances, 
should  not  be  set  aside  on  the 
ground  that  there  is  no  evidence 
of  negligence.  Ih. 
5.  Trustees  for  holders  of  railroad 
mortgage  bonds,  in  possession  of 
and  operating  the  railroad,  do  not 
fall  within  exception  from  the 
rule  respondeat  superior,  ac- 
corded to  an  employer  occupying 
u  representative  or  official  chaiae- 
ter.    Faulkner  v.  Hart,  471. 

See  EviDENCB,  11. 

RATIFICATION. 
See  Baioeb  ahd  R&nkzho,  8. 

REAL  PROPERTY. 

1.  When  there  is  a  conflict  of  opin- 
ion among  competent  men  aa  to 
whether  whole  of  the  premises 
contracted  to  be  sold  fall  with- 
in description  of  conveyances 
through  which  vendors  derive 
title,  tJie  title  is  not  marketeMe. 
DieU  V.  Fhrrieh,  190. 

2.  Where  one  traces  a  clear  paper 
title  from  a  conceded  owner,  and 
is  in  possession,  it  is  unnecessary 
for  him,  as  against  one  whose 
only  claim  is  under  a  lease  made 
by  a  municipal  corporation  on  a 
sale  for  taxes,  to  show  a  posses- 
sion prior  to  his  by  the  conceded^ 
owner,  or  any  subsequent  grantee 
deriving  title  from  such  conceded 
owner.  This,  although  he  who 
claims  under  the  tax  lease  had 
been  in  actual  possession '  over 
twenty  years,  and  the  one  claim- 
ing the  fee  had  but  recently  en- 
tered upon  the  premises  and  ob- 
tained possession  by  putting  the 
holder  of  the  tax  lease  on  his 
guard.    Bensel  v.  Oraff,  872. 

See   Covenants  ;  Deeds,  1 ;    Ik- 

jtTNcnoN,  8;   Pabtnbb- 

8HIP,  8-5. 

REARGUMENT. 

When  the  former  decision  is  based 
in  part  on  a  decided  case,  which 
has  subsequently  been  reversed  by 
the  court  of  appeals,  reargiui^eiil 
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will  be  orderad.    Fre&man  v.  Fal 
eantr,  579. 

RECEIYERS. 

A.  judgment  dissolving  a  copartner- 
diip  and  appointing  a  receiver 
may  be  amended,  after  appeal 
therefrom,  by  the  insertion  of  a 
clause  directing  the  receiver  to 
take  possession  of  the  partnership 
property,  and  ordering  the  parties 
to  deliver  the  same  to  the  receiver, 
and  hy  the  insertion  of  a  clause 
authorizing  and  directing  the  re- 
ceiver to  sell  and  dispose  of  the 
partnership  property,  ''under  and 
pursuant  to  the  usuaJ  course  and 
practice  of  this  court,  and  to  col 
lect  and  receive  the  outstanding 
debts  due  to  the  said  firm,  and  to 
hold  and  keep  the  proceeds  of  such 
sales  and  collections,  until  the  final 
determination  of  this  action  or  the 
further  order  of  this  court. "  This, 
although  the  appellate  court  has 
become  possessed  of  the  cause 
upon  the  appeal.  JfcKdvey  v. 
Lewis,  661. 

RECORDS. 
See  Eyidbkcb,  9. 

RECOUPMENT. 
See  CoiiTBACTs,  8;  Sale,  8. 

RES  ADJUDICATA. 

1.  If  a  court  had  no  jurisdiction  to 
pronounce  the  decree  at  the  time 
it  was  made,  the  decree  could  not 
become  valid,  because  of  the  ac- 
tion of  the  court  subsequently  in 
denying  a  motion  to  vacate  the 
same;  such  denial  does  not  consti 
tute  the  position  of  **res  a^jxidiect- 
to"  so  as  to  bar  an  action.  CTuip- 
fnan  v.  Phenix  Bk„  840. 

2.  Van  Dolsen  v.  Abendroth,  43  N. 
T.  Superior  Ct,,  470,  followed  as 
to  1109  a^udieata,  as  to  special 
partnership.  Durant  y.  Abend- 
ivih,  463. 

See  Trial,  3. 

REVISED      STATUTES      AND 
SESSION   LAWS. 

1  R  8.  868,  %  2.    Promissory  notes 


signed    by  agent.    Joynean    y. 

iSchard,  16. 
2R  8.e0.    Right  to  disposition  of 

property  by  will.  Boss  y.  Harden, 

26 
2  R  'S.  449,  §  17.    Executors  de  sou 

ioH,    lb. 
Laws  1847,  ch.  400  (am'd  1870,  ch. 

78).    Action  for  causing  death  by 

wrongful  act,    &c.     Qfmtoall  v. 

Mills,  45;  MeDantUd  v.   MaUory, 

80. 
Laws  1851,  ch.  886.    Act  April  9, 

1805.     Laws  1842,  p.  184.     Laws 

1851,   ch.    886   (am'd   1854,    ch. 

101;  1858,  ch.  801,  §  14).     Laws 

1871,  ch.  574,  g  7;  1878,  ch.  112, 

335,  I   112,  757,  ^  20.     Schools, 

Boara  of  Education,  &c.,  N.  Y. 

City.    Donovan  v.  BdofEd,  Ac., 

53. 

1  R  8.  (6  ed.)  pp.  120,  127.  Boun- 
daries and  political  jurisdiction 
N.  T.  State.  McDonald  v.  Mai- 
lory,  80. 

Laws  1848,  1849,  1860,  1862.  Mar- 
ried woman's  acts.  Cashman  v. 
Henry,  93. 

2  E.  8.  135,  §  6.  Statute  of  frauds. 
Chamberlain  v.  lb.  116. 

2  B.  8.  681.  Perjury,  &c.  Seymour 
v.  FWows  124. 

Laws  1854,  ch.  400;  1863,  ch.  144. 
Continuance  of  partnership  name. 
Freeman  v.  Fal^fner,  132. 

Laws  1855,  ch.  6.  License  to  enter 
premises  for  building  purposes. 
Sun,  dc.,  Ass,  V.  Tribune  Ass. 
136. 

2  R  8.  675,  %  70.  Sunday  labor. 
lb. 

Laws  1840,  ch.   80;  1858,  ch.   187; 
1862,  ch.  656;  1870,  ch.  277;  1873,  ^ 
ch.  821.    Married  woman's  insur- 
ance.    Fowler  v.  BuUerly,  148. 

Laws  1870,  ch.  137,  §  85.  Charter 
N.  Y.  City,  1873.  Fire  commis- 
sioners N;  Y.  City.  Wood  v. 
Mayor,  dtc.,  321. 

Laws  1830,  ch.  820,  §  23;  1837,  ch. 
460, 1  65;  2  iZ.  5.  Edm.  p.  498 
Administrator's  bonds.    Mundorff 
V.   Wangler,  495. 

Laws  1852.  Navigation  of  ocean 
by  steamships.   MiUs  v.  Hicks,  527. 

1  R  8.  718,  719.  720.  Ultimate 
property  in  lands,  and  right  to 
hold  same.  &c.,  by  aliens  and 
others.  1  R  8.  758,  754;  2^5. 
57.     Descents.     Laws  1830.  ch. 
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171;  1848,  ch.  87;  1846,  ch.  115; 

1867.  ch.  676;  1874.  ch.  Ul;  1876 

ch.  38.    AUenB,  4^.     Banner  ▼. 

M<uUer,5S&. 
2  B.  8.  137,  g§  1,  6.    Conveyances 

to  hinder  and  defraud  creditors. 

OoUberg  v.  Conner,  554. 
Lam  1870,  ch.  382,  §  3.    ProMbit- 

ing  N.  Y.  SuperviBors  increasing 

salaries.    Bowland  ▼.  Ma^for,  659. 
2  B,  8,  (6  ed.)  684,  653.    1  J?.  8, 

668.     State  Reports  of  R.  R  Oo's. 

Leonard  v.  N,   T.  C,  dbe,  B  R 

Co,,  676. 

RULES  OF  COURT. 

Ctoeral  rule,  89.  Levy  y.  Loeb,  291; 
OorbeU  v.  i>0  Gomeau,  306. 


SALE. 

1.  It  is  a  gen«^  rulQ,  that  when  a 
c<mtract  of  sale  has  been  effected 
and  concluded  by  parties  through 
the  agency  of  a  broker,  that  tlie 
broker's  memorandum  of  sale,  and 
the  bought  and  sold  notes,  const!- 
^te  the  evidence  of  the  contract, 
and  no  parol  evidence  is  admissi- 
ble to  vary  the  same.  But  when 
(as  in  this  case)  it  is  a  contested 

auestion  of  fact  whether  or  not 
ie  sale  was  effected  and  con 
eluded  through  the  agency  of  a 
broker,  that  question  should  be 
submitted  to  the  jury.  Mareue  v. 
Thornton,  411. 

2.  It  is  only  in  cases  of  executory 
contracts,  and  without  warranty, 
that  a  purchaser  accepting  goods 
and  retaining  them,  without  notice 
to  the  seller  or  offertnff^  to  return 
them  within  a  reasonable  time,  is 
held  to  waive  all  defects  as  to  their 
quality,  &c.  (see  cases  cited  in 
opinion  of  court).    Ih, 

8.  In  case  of  warranty,  the  pur- 
chaser is  not  bound  to  accept 
what  he  did  not  buy ;  and  if  he 
does  accept,  he  has  a  right  to  re- 
coup the  damages  arising  from  a 
breach  of  the  warranty  (Day  v. 
Pool,  62  N.  T.  416 ;  Downce  ^. 
Dowe,  67  Id,  16).    lb. 

Bee  Contracts,  8;   Contetanoss 

TO  Hinder,  &c.    Creditors  ; 

Eyidbnce,  6;  Trusts,  1-^. 

SAVINGS  BANKS. 
Bee  Banks  and  Banking. 
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SHEBIFF. 

.  Liability  incurred  hy  a  siifltiff  in 
the  taking  and  detention  of  prop- 
erty cannot  be  disdiarged  by  any 
act  of  his  own,  without  the  aiseat 
of  the  owner  <lf  the  profieiit^.  A 
return  of  the  property,  without 
such  assent,  will  not  release  the 
sheriff,  nor  will  a  subsequent  levy 
and  sale  under  process  in  favor  of 
the  ^eriff  ttffoixl  him  any  protec- 
tion as  against  the  first  imlawful 
taking  (see  numerous  cases  (dted  in 
the  opinion  of  the  courtX  Parker 
V.  Conner,  416. 

.  But,  as  an  exception  to  the  above 
general  rule,  it  is  equally  well-set- 
tled, that  if  the  property  be  taken 
again  from  the  trespasser,  with- 
out his  agency   or  coBnivuice, 
and  by  the  act  of  a  third  penon 
and  the  operation  of  law,  sm  ap- 
plied to  the  owner's  use,  i^thongh 
without  the  latter's  cona^t^  the 
jury,  in  estimating  the  damages 
of  the  owner,  may  take  into  oon- 
Mderation,  as  mitigation  of  the 
same,  such  a  taking  of  the  prop- 
erty and  its  application  to   the 
owner's  use  ana   benefit    Such 
application  is  held  to  be  equiva- 
lent to  a  return  of  the  property, 
and  its  acceptance  by  the  owner 
(see  cases  ciled  \sj  the  court).    It 
is  not  the  fact  of  the  subsequent 
seizure  that  gives  this  defense,  but 
that  it  has  been  seized  under  such 
circumstances  that  the  owner  has 
had  or  could  have  the  benefit  oi. 
it  (Bull  «.  Liney,  48  JV.  Z  6).    It 
matters  not  whether  such  mitiga- 
ting circumstances  occurred  be- 
fore or  after  the  commencement 
of   plaintiff's   action   (Dailey  v. 
Crowley,  5  Laja.  801).    lb. 
In  this  case  the  sheriff  took  the 
plaintllTs  property  from  his  pos- 
session,   at    One    hundred    and 
twenty-first   street.    New   York, 
June  80,  1874,  removed  the  same 
to  Duane  street,  and  on  July  28. 
1874,  sold  the  same  to  one  Mc- 
Loughlin  for  |^^,  assuming  to 
take  and  sell  the  property  under 
an  execution  in  his  hands,  against 
one  John  Halloran,  from  whom 
the  plaintiff  had  previously  ac* 
quired. title  to  the  property.    On 
August  12,  1874,  the  sheriff  re- 
ceived an  execution  against  the 
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plaintiff  in  favor  of  one  Percy, 
and  thereupon  he  levied  upon  the 
■ame  property  nnder  and  bjr  vir- 

.  toe  of  this  last  execution,  and 
sold  the  same  ag;aia  to  the  said 
McLoagfalin,  the  former  pur- 
^diaser,  for  the  sum  of  $5.  HM^ 
1^  That  this  was  not  a  fair  sale, 
as  acainst  the  rights  of  plaintiff 
that  had  then  accrued,  because  the 
value  of  the  property  had  been 
seriously  affected  by  its  removal 
and  former  sale  to  McLonghlin. 
2d.  That  even  upon  the  assump- 
tion that  this  seoond  levy  and  sale 
was  a  taking  of  the  property  by  a 

'  Hiird  person  within  the  meaning 
of  the  exception  stated,  that  the 
defendant  did  not  prove  an  amount 

'  exceeding  $5  in  mitigation,  under 
the  rulings  in  the  case  of  Ward  o. 
Banner  (81  Hffm,  411),  wherein  it 
was  held  that  the  onasure  of  dam- 
ages was  the  actual  value  of  the 
property,  at  the  time  of  the  illegal 
taking,  less  the  amount  which  it 
{wodnoed  at  the  sale.    /& 

See  Deeds,  1. 

SLANDER  Ain>  LIBEL. 

1.  The  term  "  blackmailine "  is  li- 
belous "per  9e  (Edsall  «.  Brooks,  2 
Bobt,  34).   Tiobertion  v.  BenneU,  60. 

2.  The  law  and  practice  of  libel,  es- 
pedally  in  regard  to  publications 
m  newspapers,  discussed.  Dam. 
ages  allowed  plaintiff  ($10,000) 
held  not  excessive,  but  Judgment 
Was  reversed  on  the  ground  of  er- 
roneous admission  of  evidence. 
lb, 

SPECIFIC  PERrORMANCB. 

In  this  case  the  plaintiff,  a  married 
woman,  ownea  certain  real  estate 
subject  to  a  purc^ase-monev  mort- 
fnge  for  $22,000,  executed  by  her. 
Bhe  entered  into  a  contract  with 
defendant  to  sell  and  convey  the 
Mdd  real  estate,  and  defendant 
covenanted  and  agreed  to  pay  this 
mortgage  as  a  part  of  the  purcliase- 
money.  Plafntiff  executed  the 
contract  on  her  part  by  conveying 
the  propertv  to  a  third  person,  as 
requested  by  defendant,  subject 
to  the  lien  of  the  mortgage,  out 
without  any  covenant  of  the  gran- 


tee to  imy  said  mortgage.  The 
mortgage  not  being  paid  according 
to  its  terms,  the  mortgagee  com- 
mences an  action  to  foreclose  the 
same,  making  plaintiff  a  party  de- 
fendant, to  answer  for  any  defi- 
ciency on  the  sale.  The  i>]aintiff 
commences  this  action  against  de- 
fendant for  the  specific  perf(»in- 
ance  of  his  contmct  to  pav  said 
mortgaga  MM,  tliat  said  con- 
tract cannot  be  enforced  specifi- 
cally until  it  is  established,  with 
definiteness  and  certainty,  1st. 
That  there  will  be  a  deficiency  on 
the  sale  of  said  real  estate.  2d. 
The  amount  of  that  deficiency, 

STATUTE  OP  FRAUDS. 

A  check  signed  by  one  of  the  par- 
ties, and  a  receipt  given  for  the 
check,  stating  that  the  check  was 
given  in  the  exchange  of  proper- 
ties, mentioning  them,  and  statins 
the  prices  of  the  property,  rigned 
by  the  other  party,  constitutes  a 
valid  contract  as  against  the  party 
signing  the  receipt,  and  raises  a 
sufilcient  consideration  for  the 
check.  The  contract  thereby  made 
is  sufficient  under  the  Statute  of 
Frauds.  SafMt9(^^  v.  Blank,  GQi. 

See  Salb,  1. 

STATUTES. 

1.  A  State  has  a  right  of  Jurisdic- 
tion, tlirough  its  law,  over  a  vessel 
belonging  to  it,  that  is  on  the  high 
seas  (Crapo  e.  Kelly,  141  WaU.  610, 
and  authorities  there  cited;  and 
also  Thuhler  e.  Trans.  Co. ,  85  if.  F. 
862).  But  where  the  exercise  of 
the  right  of  JurisdJction  is  com- 
mitted by  the  State  to  its  legisla- 
tors or  officials,  that  exercise  is 
limited,  1st,  by  the  powers  given 
to  them  by  the  State;  2d,  by  their 
intent  as  expressed  or  manifteted 
by  statute  or  action ;  that  is,  in  the 
present  case,  whether  or  not  the 
statute  extends  to  vessels  on  the 
high  seas,  depends  upon  the  intent 
of  the  legislature  in  that  respect 
in  enacting  the  statute.  McDonald 
V.  MaUory,  80. 

2.  Negative  expressions  will  impi^sa 
a  mandatory  chanu^ter  on  a  stat- 
ute.  ImpoeitioA  of  duty  and  giv- 
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ine  the  means  of  perfonning  it, 
wul  have  a  like  effect.  Je»tup  v. 
Carnegie,  260. 

See  CoNBTiTUTioNAL  Law. 

STENOGRAPHERS*  FEES. 

This  action  was  brought  bj  the 
plaintiff,  a  stenographer,  to  re- 
cover the  value  of  services  alleged 
to  have  been  rendered  by  him  at 
defendant's  request,  &c,  in  taking 
minutes  of  testimony,  &c.,  in  cer- 
tain legal  proceedings  in  which 
defendant  appeared  as  attomev  for 

.  one  of  the  parties  thereto.  HM, 
that  the  defendant  being  the  agent 
of  a  known  principal,  did  not  incur 
a  personal  liability  by  simply  re- 
questing the  performance  of  such 
a  service  for  his  client,  and  also 
that  there  was  no  evidence  in  the 
case  of  an  agreement  on  his  part 
to  be  liable  therefor,  nor  anythine 
from  which  it  could  be  safely  saia 
that  it  was  the  intention  of  the 
parties  that  the  defendants  should 
be  so  responsible  (Bonynge  o. 
Waterbury,  12  Hun,  584 ;  and 
Sheriden  t).  Genet,  Id.  660,  fol 
lowed).    Bonynge  v.  FidA,  581. 

STOPPAGE  IN  TRANSITU. 

Stoppage  in  transitu.  Effect  of  as 
causing  failure  of  consideration  of 
promissory  note.  See  BiAeock  v. 
B(mnea,  568. 

SUNDAY. 

Labor  performed  on  Sunday  is  not 
tjp«0  fcLCto  illegal.  The  statute  ex- 
cepts works  of  necessity  and  char- 
ity (2  K  8.  675,  §  70.  See  also 
Merritt  «.  Earle,  29  K  T,  115). 
Sun  Ass,  V.  Tribune  Ass,,  186. 

SURROGATES. 
See  Judgments  usd  Dbcbbbs. 

TAXES  AND  ASSESSMENTS. 
See  N.  Y.  City,  6. 

TELEGRAPH  COMPANIES. 

Dispatch  as  follows:  "Can  close 
Yalkyria  and  Othere,  22,  20  net, 
Montreal.  Ans.  immediately." 
Bieid,  that  commiBsions  which  the 


sender  would  have  earned  as  a 
broker  in  effecting  a  charter  of 
two  vessels  named  Yalkyria  and 
Othere,  if  the  message  had  been 
duly  transmitted,  were  not  dam- 
ages either  actually  contemplated, 
or  to  be  fairlv  supposed  to  have 
been  contemplated  by  the  defend- 
ant, and  therefore  not  recovera- 
ble. Damages  for  non-delivery 
not  contemplated,  are  not  recover- 
able a^inst  companies.  MeOott 
y,  W,  U,  TeL  Co.,  487. 

TIME. 

See  Contracts,  7, 8;  QuBsnoNSOF 
Fact  and  of  Law,  2. 

TITLE. 

Where  there  is  conflict  of  opinion 
among  competent  men,  as  to 
whether  the  whole  of  the  premises 
contracted  to  be  sold  fall  within 
the  description  of  the  conveyances 
through  which  the  vender  claims 
to  derive  title  thereto,  the  title  is 
not  marketable.  Dieiz  v.  Farriih, 
190. 

See  Bills,  Notes  and  Cicbxska,  2; 
Rbal  Pbopbrtt,  2. 

TRADEMARKS. 

1.  The  principles  of  law  applying 
to  patents  and  contracts  of  license 
of  the  same,  and  the  payments  of 
royalties  thereupon,  should  be 
applied  to  registered  trademarks^ 
and  therefore  the  defendant,  as 
licensee  of  a  registered  trademark, 
is  not  in  a  position,  while  he 
holds  the  license  and  uses  the 
trademark,  to  set  up  and  maintain, 
in  an  action  to  recover  the  royalty 
or  fees  provided  for  in  the  license, 
the  defense  that  the  trademark  is 
invalid.  However,  ii  he  was  In- 
duced to  ent«r  into  the  contract 
by  fraudulent  representations,  he 
has  a  right  to  interpose  that  as  a 
defense  (Sexton  f>.  Dodge,  57 
Barb.  116;  Marsten  v.  Sweet,  66 
N.  Y.  212).    HilMn  v.  Libby,  12. 

2.  Every  manufacturer  and  every 
person  for  whom  ^oods  are  man- 
ufactured, has  a  nght  to  distin- 
guish the  goods  he  manufactures^ 
or  sells,  by  a  peculiar  mark  or  de- 
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vice^  that  they  may  be  known  as 
his  in  the  market,  and  he  is  en- 
titled to  protection  of  the  same, 
irrespective  of  the  fact  that  simi- 
lar goods  are  manufactured  or 
sold  by  others  (see  cases  cited  in 
opinion).  HM  also,  by  the  court 
below,  that  this  right  extends  to  a 
vendor  who  merely  sells,  and  has 
no  direct  relation  to  the  manu- 
facturers. GodiUat  v.  Mauardt 
427. 

8.  A  trademark  may  consist  of 
anvthing  not  already  appropria- 
tea;  marks,  forms,  symbols, 
which  desi^ate  the  true  origin 
or  ownership  of  the  article;  this, 
although  the  words  adopted  are 
in  common  use.  It  cannot,  how- 
ever, consist  of  anything  which 
merely  denotes  the  name  or  qual- 
ity. There  can  be  no  right  to  the 
use  of  mere  generic  woras.    lb. 

4.  The  language  of  Lord  Justice 
GiFFORD,  in  Lee  «.  Haley  (39  Law 
Journal,  380),  approved;  "The 
principle  upon  which  the  cases  ^o 
IS  not  that  there  is  a  property  m 
the  word,  but  that  it  is  a  fraud 
upon  a  person  who  has  established 
a  trade,"  &c.,  &c.  Held,  in  this 
case,  that  the  injunction  sought 
to  be  obtained  in  the  action  should 
be  granted,    lb. 

TRLAli. 

1.  Where  there  are  averments, 
which,  taken  by  themselves, 
would  constitute  a  cause  of  action 
based  on  contract,  but  not  stated 
as  constituting  a  separato  cause  of 
action,  but  on  the  contrarv  so  in- 
timately interwoven  with  other 
averments  as  to  show  that  the 
whole  theory  of  the  action  was 
based  on  tort,  to  wit,  fraudulent 
representations ;  and  upon  a  mo- 
tion beui^  made  on  the  trial  after 
all  the  evidence  was  in,  for  a  dis- 
missal of  the  complaint,  on  the 
ffronnd  that  an  action  could  not 
be  sustained  on  the  false  represen- 
tation stated  in  the  complaint,  the 
plaintiff  made  no  claim  that  the 
evidence  sustained  any  part  of  the 
complaint  as  showing  an  action 
on  contract;  and  the  court  granted 
the  motion,  to  which  plaintiff 
excepted  ;  and  ordered  the  excep- 


tions to  be  heard  in  the  first  in- 
stance at  the  general  term.  ffM, 
on  hearing  the  exceptions,  that  the 
complaint  must  be  regarded  as 
containing  but  a  single  cause  of 
action,  viz. :  one  in  tort,  and  that 
plaintiff  could  not  sustain  his  ex- 
ceptions on  the  ground  that  the 
evidence  sustained  those  aver- 
ments in  the  complaint,  which,  if 
taken  separately,  might  be  deemed 
to  state  a  cause  of  action  in  con- 
tract.   Sparrman  v.  Keim,  163. 

2.  Where  a  motion  is  made  for  a  dis- 
missal of  the  complaint  upon  sev- 
eral grounds,  the  lact  that  untena- 
ble grounds  are  also  assigned,  wiU 
not  cure  an  erroneous  ruling  on 
an  assigned  tenable  ground.  This, 
although  but  a  single  exception  is 
taken  to  the  denial  of  the  motion. 
Durant  v.  Ab&ndroth,  463. 

d.  Where  the  motion  for  dismissal 
is  made  upon  the  ground  that  no 
cause  of  action  is  proven,  a  defense 
established  by  conceded  or  undis- 
puted facts,'  which  shows  that  the 
claimed  cause  of  action  never 
existed,  e,  g, :  res  cufjwUeata  against 
plaintiff  on  his  claimed  cause  of 
action,  may  be  urged  in  support 
thereof.    lb. 

4.  The  failure  to  except  to  a  direc- 
tion of  verdict  for  plaintiff  on  the 
court's  own  motion,  does  not 
affect  defendant's  right  to  a  new 
trial,  if  his  motion  to  dismiss  was 
well  founded.  This,  although  the 
case  comes  before  the  general  term 
upon  exceptions  so  ordered  to  be 
heard  on  the  court's  own  motion. 
lb. 

5.  The  perception  of  a  jury  may  as- 
certain from  the  character  and 
make-up  of  a  fiction,  what  real 
event  the  fiction  was  meant  to 
hide.    Branch  v.  L&oy,  607. 

See  Dbath,  Action  fob,  ^,,  8 ; 
Judob's  Ghabob. 

TRUSTS. 

1.  The  estate  of  a  cestui  que  trtut  is 
liable  and  can  be  held  for  the 
fraud  of  a  trustee,  by  a  purchaser 
of  the  trust  property^  itself  for  a 
full  and  fair  price,  without  notice 
or  knowledge  of  the  trust  A^ 
lernbaek  v.  More,  107. 

d.  The  contribution  of  trust  proper- 


ei8 


INDEX. 


tj  to  the  c«Dital  stock  of  a  copart- 
nership at  the  time  of  its  forma- 
tion, by  a  trustee,  as  his  own  prop- 
erty, and  so  contributed  without 
notice  or  knowledge  to  the  other 
copartners  of  the  met  of  its  being 
trust  property,  is  closely  analogous 
to  its  sale  and  purchase.  There  i& 
but  little  if  any  difference  in  prin- 
ciple. In  sucn  case  the  eeitm  que 
trust,  seeking  his  property  (thus 
converted)  from  copartnership  as- 
sets, can  only  claim  and  take  there- 
from what  his  trustee  would  be 
entitled  to  take  had  be  been  vested; 
with  absolute  ownership  of  the 
funds  invested  by  him  in  the  co- 
partnership, instead  of  holding  the 
same  as  he  did,  merely  in  trust.  lb. 
8.  The  equitiea  of  die  copartners  of 
a  trustee,  dealing  with  mm  as  the 
absolute  owner  of  the  property 
contributed  by  him  to  the  copart- 
nership, and  without  notice  or 
knowledge  of  any  trust  relations 
in  regard  to  the  same,  are  para- 
mount to  those  of  the  cestui  que 
trust  ixi  regard  to  such  property. 
lb, 

4.  Trustees  for  holders  of  railroad 
mortgage  bonds,  in.  possession  of 
and  operating  the  railroad,  do  not 
fall  within  tne  exception  from 
the  rule,  respondeat  superior,  ac- 
corded to  an  employer  occupying 
a  representative  or  official  chara^ 
ter.    Faulkner  v.  Hart,  4W, 

5.  Where  property  used  fbr  {Mirtner- 
ship  purposes,  the  legal  title  to 
which  is  in  one  of  the  copartners, 
is  deemed  held  in  trust  for  firm, 
and  to  be  assets  thereof.  See 
Ohambsrlaiii^  v.  (7AamA9r2a»n,  116. 

U.  a  LAW- 

1.  War  gives  to  the  sovereign  the 
right  to  take  tiiA  pewoiiA  aoa  ooib 
fiscate  the  i»operty  of  enemies 
wherever  found.  Chapman  v. 
Phimix  mui  Bhi,  840. 

2,  The  right  to  condemn  and  confls 
cate  the  property  of  enemies  cap- 
tured on  the  hi^h  seas,  eicists  by 
the  law  of  nations.  Before  the 
courts  of  tlM  United  States  can 
condemn  and  confiscate,  as  a  con- 
sequence of  the  declaration  of 
war,  any  property  of  an  enemy 
found  on  land  at  the  commence- 


ment of  hostilities,  provision  by 
law  must  be  made  for  that  pur- 
pose. The  right  to  enact  such  a 
law  exists,  ana  when  enacted  by 
the  sovereign  power  of  the  United 
States,  the  Judicial  department 
must  give  effect  to  the  same.  But 
until  such  enactment,  no  power 
of  condemnation  can  exist  in  the 
courts  (Brown  v.  United  States,  8 
Oranch,  110 ;  Miller  v.  United 
States,  11  WaU,  268).    lb. 

8.  The  acts  of  Congress  as  to  confis- 
cation of  property  used  for  insur- 
rectionaiy  purposes,  under  act  of 
congress  of  August  6, 1861,  and  of 
property  of  rebels,  under  act  of 
July  17,  1862,  reviewed  and  com- 
mented on.  The  provisions  of 
these  acts  taken  together  and  con- 
strue with  reference  to  the  pur- 
poses therein  avowed  and  also 
expressed  in  their  respective  titles, 
unmistakably  show  that  the  inten- 
tion of  Congress  was  to  provide 
not  only  a  complete  system  for 
the  capture  and  condemnation  of 
property,  liable  to  be  considered 
as  enemy's  property ;  but  a  ^s- 
tem  that  should  be  most  effective 
in  times  of  great  national  commo- 
tion, peril,  and  distress ;  and  with 
that  end  in  view,  it  invested  the 
district  courts  of  the  United  States 
with  full  and  general  powers  to 
take  cognizance  of,  and  inquire 
into  all  offenses  under  said  acts^ 
lb. 

4  The  Jurisdtetion  of  the  United 
States  district  courts  in  these  cases 
does  not  depend  upon  the  fact  of 
the  commission  of  the  offense 
alone,  but  embraces  the  power  to 
hear  and  determine  all  casee  aris- 
ing under  tliese  statutes  ;  and  if 
in  any  case  it  shall  be  found  that 
the  property  brought  before  the 
court  belongs  to  a  person  gailty 
of  an  offense  under  said  acta,  then 
it  may  be  condenmed  as  enemies' 
property.    lb. 

9.  In  the  case  at  bar  all  theprooeed- 
in^  and  formalities  required  by 
said  acts,  and  necessaiy  to  confer 
Jurisdiction  upon  the  district 
court,  and  render  its  decision  bind- 
ing, were  had  and  complied  with, 
and  the  decree  of  condemnatioa 
was  made  in  the  course  of  a  tnli- 
dal  inquiry,  in  a  matter  over  widch 
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tb^  coart  had  jurisdiction,  and  the 
decroe  cannot  be  impeach^  in 
any  other  court.  The  case  comes 
directly  within  the  principle  en- 
forced by  the  court  of  appeals  in 
RoderijCas  v.  East  River  Savings 
Institution,  63  K  T.  460,  and  re- 
affirmed in  recent  case  of  Langev. 
Benedict.  18  AW.  Law  J,  11,  and 
Hunt  D.  Hunt,  referred  to  in  6  N. 
Y.  Weekly  Dig,  313.    lb, 

2947  and  4837  U.  8.  Stat  at  L. 
Trademarks,  &c.  IliU&n  v.  Lilh 
b&y  12 

B/%1  %  4472.  Contraband  freight. 
MelhncUd  v.  MaUory,  80. 

AoL  Cong.,  Feb.  10,  1855.  Citizen- 
ship.   Bmner  v.  MuUer,  535. 

WAIVER. 

It  id  only  in  cases  of  executory  con- 
tracts, and  without  warrantv,  that 
u  purchaser  accepting  gooas  and 
retaining  them,  without  notice  to 
the  seller  or  offering  to  return 
them  within  a  reasonable  time,  is 
held  to  waive  all  defects  as  to  their 
quality,  &c,  (see  cases  cited  in 
opinion  of  court).  Mareus  v. 
Thornton,  411. 

See  CoNTRAcrra,  8;  Covicnantb,  2; 

Bblivbry,  8;  Insubanoe,  5; 

MoRTOAGsa,  6;  Trial,  1. 

WARRANTY. 

In  case  of  a  warranty,  the  purchaser 
is  not  bound  to  accept  what  he  did 
not  buy;  and  if  he  does  accept,  he 
has  a  light  to  recoup  the  damages 
arising  from  a  breach  of  the  war- 


ranty (Day  «.  Pool,  62  K  T.  416; 
Downce  v,  Dowe,  57  Id,  16).  Mar- 
eus  V.  Thornton,  411. 

See  CoNTRAGTB,  8:  Salb,  2. 

WITNESS. 

1.  The  moximfalsuB  in  tinofdhtu  in 
amnibuSy  is  not  of  universal  appli- 
cation. The  uncontradicted  tes- 
timony of  even  a  forsworn  wit- 
ness, if  corroborated,  must  not 
necessarily  be  utterly  rejected  and 
disregarded.  The  true  rule  is  that 
the  JuiT  is  at  liberty  to  reject  ut- 
terly tne  testimonv  of  a  witness 
who  has  deliberately  sworn  falsely 
in  regard  to  any  material  fact  in 
the  case,  except  in  so  far  as  he  is 
corroborated  by  other  credible  wit- 
nesses, or  by  necessary  inferences 
from  undisputed  facts.  Seymour 
V.  FbUows,  124 

2.  The  necessity  and  right  to  cross- 
examination  considered,  and  the 
authorities  reviewed.  BuUer  v. 
Flanders,  581. 

3.  As  between  the  keeper  of  a  house 
of  ill  fame,  and  the  landlord  who 
rents  the  house  for  that  purpose, 
and  the  person  who  equips  it  for 
that  purpose,  neither  has  any  ad- 
vantage over  the  other  in  morals, 
and  neither  is  to  be  more  favor- 
ably considered  by  the  court  or 
Jury  in  weighing  testimony,  and 
determining  the  credit  to  be  given. 
HewiU  V.  MorrU,  557. 

See  EzAHiKATioN  Beforb  Tbxal^ 
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